REPORTS 


CASES ARGUED AND DETERMINED 


IN THE 





‘SUPREME COURT OF ALABAMA, 


DURING THE 


DECEMBER TERM, 1886. 


BY 


GEORGE F. MOORE, 


SPECIAL REPORTER. 


VOL. LXV1I. 


MONTGOMERY, ALA. : 
PUBLISHED BY JOEL WHITE. 


1882. 











ENTERED, according to act of Congress, in the year 1882, by 
JoEL WHITE, 
In the office of the Librarian of Congress at Washington, D. C. \¢ 


—_ 


PRINTED BY W. D. BROWN & CO., MONTGOMERY, ALABAMA. 








| OFFICERS OF THE COURT 


DURING THE TIME OF THESE DECISIONS. 





ROBERT C. BRICKELL, Cuter Justice, Huntsville, Ala. 
GEORGE W. STONE, Associate Justice, Montgomery, Ala. 
H. M. SOMERVILLE, Assocrate Justice, Tuskaloosa, Ala. 


| H. C. TOMPKINS, Arrorney Generan, Montgomery, Ala. 
1 
\ 
' 





JOHN W. A. SANFORD, Cierx, Montgomery, Ala. 
JUNIUS M. RIGGS, MarsHaz, Montgomery, Ala. 








TABLE OF CASES. 





Adams v. The State 

Agnew et al. ats. Holt 

Aiken ats. Hastie & Silver.. 

Alabama Great Southern R. 
Co. ats. Gothard 

Alabama Gold Life Ins. Co. v. 
Anderson 

Alabama Gold Life Ins. Co. v. 
Conley 

Alabama Iron Co. ats. Cham- 
Serr reer 85! 

Allen y. Elliott et al. Admr’s 

American Union Telegraph Co. 
v. The Western Union Tele- 
graph Co 

Anderson ats. 
Ins. Co...... Saatiaia 

Atkinson ats. Shields. SaaS ee 244 


89 
360 
. 313 


Ala. Gold Life 


Bank of Mobile et al. v. Dunn 


Battle House Co. v. MeDonnell 90 | 


Bay Shore Railroad Co.y. Harris 6 
Bishop et al.v. Lalouette’s Heirs197 
Blount et al. ats. Shook 
Bolling v. Jones 
Brewton, Adm’r, v. Watson. 
Brooks ats. Hinson Be ete ad 
Brooks ats. Warwick et al. . 
Bryan ats. Lehman, Durr & rer 0.558 
Bull v. Mobile & Montgomery 
"206 
5d6 | 
209 
248 


.508 
121 
491 


252 


Burgess ats. Marcum 
Burns vy. Henry. 
Burns ats. Norman............ 


Casey et al. v. Morgan et al.. 
Central R. R. and Banking C 0. 
of Ga. ats. Cook, Adm’r 
Chambers et al. v. Ala. Iron Co.3 
Clark v. Colbert et al. 
Clark & Murrell v. The Port of 
Mobile 
Clayton, Ex’r, ats. Floyd 
Colbert et al. ats. Clark 
Coleman ats. Potts et al 
‘ollins v. Greene 
Conley et al. ats. Alabama Gold 
Life Ins. Co 
Cook, Adm’r, v. R. R. oi 
Ga. et al 


Cen. 


114 | 


26 | 


. 425 | 


7 | Grady et al. ats. Maybury et al. 


Copeland v. Kehoe & Ramsey. . 
Craft v. Russell 

| Cromelin v. McCauley et al.. 

| Cruikshank v. Luttrell 

Curry ats. Ware et al.......... 
Davis ats. Fort’s Adm’r 
Dismukes & Patrick v. Tolson & 


Doe ec. d. Swift, Murphy & Co. 
Sle. BARI ooo ox seins 505.0% 494 
Donovan v. Haynie, Adm’r.... 51 
| Dunn et al.ats. Bank of Mobile,381 


| Egger ats. Mobile Life Ins. Co.134 

| Elliott et al. Adm’r, ats. Allen, 
Adm’r : 

Elliott v. Stocks. . sat 

| Elliott v. Stocks & ‘Bro. . 

| Elmore v. Simon & Bro........ 526 

| Eureka Comp. ats. Fairbanks, 
Morse & Co 

Ev parte Sibert 


| Fairbanks, Morse & Co. v. Eu- 
reka Company 
Felrath ats. Mobile & Montgom- 
ery R. R. 8 
Ferguson et 389 
Finnegan v. Frank. “J 
Flinn et al. ats. Turner...... ..529 
Floyd v. Clayton, Ex’r 265 
Ford ats. Lewis.... 143 
Fort’s Adm’r v. Davis........ 481 
Frank ats. Finnegan 
| Garrett, Ex’r, ats. Kelly, Ex’r.3 
| Ge orge v. George 
| Goldsby v. Goldsby 
Goldthwaite v. National Bank. 
Gothard y. Ala. 
ern R. R. Co 


549 
Great South- 
114 
147 
40 
211 
187 


| Graves ats. Lott 
| Greene ats. Collins. ee oe 8 Cle 


x Hanna ats. Turnley et al 101 
| Harris ats. Bay Shore R. R. Co. 
Harris v. Swanson & Bro 


Hastie & Silver v. Aiken 




















VI TABLE OF CASES. 


Haynie, Admr, ats. Donovan.. 51 | Maybury et al. v. Grady et al. 147 
Henderson vy. Henderson’s Ad- | Mayrant & (Co. vy. Marston, 
err eet: ee ee 453 
Beaty G00, TTB... cccccees 209 | Meredith et al v. Nabers, Adm’r 333 
Hild v. The State.............. 39 Meyer et al. ats. ‘Lehman et al.396 
Hilton et al. ats. Houston et al.374| Miles ats. Porter & Co......... 130 
Hinsor v. Brooks............. 491 | Miller, Adm’r, v. King........ 575 
Holmes ats. Richards.......... 577 | BRGWOTEY Vs POGM. cis cccccvees« 345 
BE Fk MIN ow sk cic Rawasviirnes 360 | Mobile Fire Department Ins.Co. 
Houston et al. v. Hilton et al. 374) ats. Underhill............... 45 
Humphries ais. Lovins et al... .437 | Mobile Life Ins. Co. v. Egger. .134 
Hunter ats. The State ex. rel. | Mobile & Montgomery R. R. Co. 
ree ta «a 206 
| Mobile & Montgoinery R. R. Co. 
Ingram vy. The State......... ~~ .” =e. 189 
| Mobile & Montgomery R. R. Co. 
Jackson et al., Adm’rs, v. Scott Ye" ~ ieee ee 13 
i dike Wawa dele kk 24 eS 99 | Mobile & Montgomery R. R. Co. 
Johnson et al. v. Ray.......... Set. Ce MM victvgiandcovannns 164 
Jones ats. Bolling............. 508 | Montgomery ats. Waugh...... 573 
Jones ats. McElderry........ .203 | Morgan et al. ats. Casey et al. .441 
— vetoes et al. ats. Parker Morgan & Dunean ats. Ware, 
tal. eee 8 8 f Cr 461 
Pn v. The State........... . $4) Morris ats. Ferguson et al..... .389 
Jordan et al. v. Thompson..... 469 | Moses et al. v. St. Paul et al. ..168 





Nabers, Adm’r, v. Meredith et 


Kehoe & Ramsey ats. Copeland.594 


Rolly ats. Street.............. | a SAE ee 
Keliy, Ex’r, v. Garrett, Ex’r. ..304 | National Bank ats. Goldthwaite. 549 
Kelly ats. Turner et al......... 73 | Nelson et al. v. Street......... 504 
2 eee ry ae ka! ee 599 
King ats. Miller, Adm’r...... 575 | Newbold v. Smart............. 326 
King v. Reynolds.............229| Norman v. Burns.............. 2 











Lalouette’s Heirs ats. Bishop | Ogletree v. MeQuaggs.........580 
SER Na SE = 0 197 | 
re Cree 406 | Park et al. v. Wiley...........310 
Lehman et al. v. Meyer et al. ..396 | Parker ats. Preiss............. 500 
Lehman, Durr & Co. v. Bryan.558 | Parker et al. v. Jones’ Adm’r 
Lemon ats. Pyron............. Cet. MRE, cacncvesers<onengreness 23 
Serre 143 | Peacock, Adm’r, ats. Talladega 
BAG GC. GREE ,.. posing ciccccs's IN Serer re ose OOO 
Lovins etal. v. Humphries. .. .437 | Porter & Co. v. Miles.......... 130 
Luttrell ats. Cruikshank. ...... 318 | Potts v. Coleman............. 221 
Lyon, Murphy & Co. ats. Tyree. 1) —* Wi bass Sresacnnnen 500 
| Prince v. Prince... ..........0. 565 
McCarthy v. Zeigler........... 43 | Pyron v. ; ieee. sabcien ecw 458 
McCauley etal. ats. C romelin.. 542 | 
McDonnell v. The Battle House | Radford ats. Walker........... 446 
ERS RR ee eer 90 | Ray et al. ats. Johnson........ 603 
McElderry v. Jones............ 203 | Renfro & Andrews v. Willis... .488 
McGuire ats. Smith........... 34) Reynolds ats. King............229 
McNab v. The City of Eufaula.588 | Reynolds et al. v. Simpkins... .378 
McQuaggs ats. Ogletree........ 580 | Richards vy. Holmes........... 577 
Malone et al. ats. Searborough .570 | Russell ats. Craft............. 9 
Mangum ats. Tecumseh Iron Co. 246 | 
Marler v. The State........... 55 | St. Paul et al. v. Moses et al.. .168 
Marcum vy. Burgess et al....... 556 | Scaife & Co. v. Stovall. ........237 
Marston, Brown & Co. ats. May- | Searborough v. Mahone et tal. ..570 
EI 5s bau ev o.ced cries 4 i 453 | Scott et al. ats. Jackson et al. 


Martin ats. King Ss 1177] clei "no we wok Saws on ene ee 











TABLE OF CASES. 


Shields v. Atkinson........... 244 
Shirley et al. v. Teal 
Shook v. Blount et al 
Simon & Bro. ats. 
Simpkins ats. Reynolds et al.. 
Slaughter v. Doe e. d. Swift, 
Murphy OM sace setcnnes 494 
Smart ats. Newbold...........: 3: 26 | 
Sikes v. The State 
Smith v. McGuire............. 
Smoot v. Mobile & Montgomery 
x. 3 
Stamps ats. Thweat, Adm’r.... 96) 
Stewart v. The City of Selma. 
Stocks v. Young 
Stocks & Bro. ats: Elliott......2 
Stocks ats. Elliott.............336 
Stovall ats. Scaife & Co 
Street v. Kelly 
Street v. Nelson et 
Street v. The State 
Sumner v. W 
Swanson « Bro. v. Harris..... 486 
Swindal ats. ee 


301 


378 


Talladega Ins. Co. 
Adm’r. 
Tarleton et 
Teal ats. 


. Peacock, 
255 
al. ats. Yniestra. ..126 
Shirley et al 


The State of Alabama. ats. 
pI GaAs ee eee 

The State of Alabama ats. Hild. 

The State of Alabama ats. In- 
gram .... 

The State of Als ibama ats. Jones. 

The State of Alabama ats. Mar- 


89 
39 


The State of Alabama ats. Sikes. 

The State of Alabama ats. Street | 

The State of Alabama ats. 
Thompson 

The State ex rel. Washington y. 
Hunter 

The State of Alabama ats. Vines 73 

The State of Alabama ats. Wil- 
ES pat tes sien 


Elmore.... .! 526 | 


34 | 


L008 | 


7 | Turner vy. 


49 | 
Tecumseh Iron Co. v. Mangum.246 | 


67 | 


84 | 


The City of Eufaula ,v. 


"Mce- 


The City of Selma v. The Selma 
Press & Warehouse Co....... 430 
The City of Selma y. Stewart. .338 
| The Port of Mobile ats. Clark & 
ra errs 217 
The Selma Press Warehouse Co. 
| ats. The City,of Selma 
Thompson ats. Jordan et al.... 
| Thompson vy. The State 
Thweat, Adm’r, v. Stamps 
| Tolson & Barnett ats. Dismukes 
& Patrick 
Trawick’s Heirs v. Trawick’s 
OS er 27 
Turner v. Flinn etal.......... 529 
Kelly 
Turnley et al. v. 
Tyree vy. Lyon, Murphy & Co... 


469 


Underhill, Receiver, v. Mobile 
Fire Department Ins. Co 


Vines v. The State 


Walker v. Radford 
Ware et al. v. Curry.... ...... 274 
Ware, Murphy & Co. v. Morgan 

& Duncan 
| Warwick et. 
| Watson ats. 


461 

al. ats. Brooks. .. .252 
Brewton, Adm’r. .121 
| Waugh v. Montgomery 573 
| Western Union Telegraph Co. 
ats. American Union Tele- 
SPIED 560i seo oetammeuss 
| Wiley ats. Parks et al 

Williams v. The State 
| Willis ats. Renfro & Andrews. . 
Woods ats. Sumner 


26 


Yeates ats. Mobile & Montgom’y 

a. R. 
Yniestra v. Tarleton et al. .....126 
Young ats. Stocks............ 341 





Zeigler ats. McCarthy. 














Note.—The cases of Goldsby v. Goldsby, Goldthwaite v. National 
Bank, Lee v. Lee, Lehman Durr & Co. vy. Bryan, McNab v. The City of 
Eufaula, Miller vy. King, Nettles v. Nettles, Ogletree v. McQuaggs, 
Prince v. Prince, were reported by Messrs. McDonald & Falkner, 
special reporters. 

Errata.—Page 558, 9th line from bottom, for detinue read ejectment; 
page 422, 17th line from bottom, for purchased read foreclosed; page 422, 
4th line from bottom, for then read thus; page 175, 7th line from bot- 
tom, for representation read representative; page 141, 14th line from bot= 
tom, for conditional read original. 
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Tyree v. Lyon, Murphy & Co. 


Action on Promissory Note—Plea non est factum. 
1. Partnership, promissory note of; when onus on plaintiff to show assent of 
partners to.—When a promissory note, purporting to have been executed by a 
partuership, is shown to bave been signed by a partner in renewal of a note 
given for the debt of another firm of which that partner alone was a member, 
the onus is on the plaintiff to show the assent of the other partners to its exe- 
cution. 

2. Same ; assent of partner to, not implied from silence.— This assent may be 
express or implied, but the mere silence of the other partners, when informed 
of the existence of the note, is not of itself evidence that they had assented 
to its execution 

3. Charge; when abstract.—A charge based wholly or partly on a state of 
facts, of which there is no evidence, is abstract, may mislead the jury, and is 
properly refused. 

4. Bona fide holder of partnership note, who is not.—One who knowingly 
takes the negotiable note of a partnership in payment of the individual debt 
of one of the partners, is not a bona fide holder or purchaser of such paper, 
and cannot enforce it against the other partners. 

5. Charge, general; when may be given.— When there is no evidence of a fact 
which is necessary to sustain the plaintiff's right to recover, the court may, on 
request, give a general churge on the evidence in favor of the defendant. 


ArrEAL from the Cireuit Court of Mobile County. 

Tried before Hon. H. T. Tounmin. 

This was an action on a promissory note signed by Lyon, 
Murphy «& Co., a partnership composed of Lyon, Murphy and 
H. H. Smith, and payable to appellant Tyree. There was a 
judgment by default against Lyon, but Smith and Murphy 
pleaded nonest factum. On the trial, it was shown that Tyree 
lent five thousand dollars to the firm of Smith, Lyon & Co., 
which was composed of Wm. A. Smith and said Lyon, and 
took their promissory note for the amount. The note was 


(1) 
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twice renewed, and twenty-five hundred dollars was paid on 
it. Wim. A. Smith died, and Lyon formed a partnership 
with Marp!hy and H. H. Smith, ander the firm name of Lyon, 
Smith & Co. The note declared on, was signed by Lyon, in 
the firm name of Lyon, Smith & Co., and was given in 
renewal of the note of the former firm of Smith, Lyon & Co. 
The proof showed that the renewal of the note was made in 
the office of Lyon, Murphy & Co., who were present, but 
who were not shown to be aware of the transaction. It fur- 
ther appears, that H. H. Smith drew the check for interest 
due on the renewal of the note ; that there was a pencil mem- 
orandum of the note in the bill book kept by Lyon, Smith 
& Co., but this memorandum was not shown to have been 
brought to the notice of the other partners; and that Lyon, 
Smith & Co., were in possession of the stock and assets of 
Smith, Lyon & Co. There was no agreement by Murphy and 
Smith, whenthey formed with Lyon the partnership of Lyon, 
Smith & Co., that they, as that firm, would assume the debts 
of Smith, Lyon & Co. The note was renewed in the vame of 
Lyon, Smith & Co., by Lyon without the knowledge or con- 
sent of Murphy or Smith. 

The plaintiff requested the following charges, which the 
court refused to give, and the plaintiff excepted : 

“If the jury believe from the evidence that the note 
was made without the knowledge or consent of Murphy, but 
after it was made he had knowledge of the fact and remained 
silent after discovering it, that ‘then, this would be evidence 
of assent prior to, or subsequent to the making of the note, 
but not conclusive as matter of law. 

“3. If they should believe from the evidence that the 
note was made without the knowledge or consent of Murphy, 
but after it was made he had knowledge of the fact, and rat- 
ified it, or that the partnership of Lyou, Murphy & Co., were 
benefited by it, that tlien, he is liable for the amount of the 
note declared on. 

“4. That it was no defense to an action by a bona fide 
holder of a note drawn in the name of the firm, that it was 
given for the debt of one partner without the consent of the 
remaining partners, and if you should believe from the evi- 
dence that the late firm of Smith, Lyon & Co. were indebted 
to the plaintiff in the sum of two thousand five hundred 
dollars, and the plaintiff had the note of said firm for 
said sum of money, and that the note declared on was made 
and delivered to plaintiff by Jas. F. Lyon for the same sum 
of money, and that when the note declared on was delivered 
to plaintiff, he delivered to said Lyon the note he held, and 
that the plaintiff had no knowledge at the time that said note 
VoL. LXVI. 
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was made without the consent. of Murphy, that then the 

plaintiff would be a bona fide purchaser. 

“5. If the jury should believe from the evidence that the 
late firm of Smith, Lyon & Co. were indebted to plaintiff, and 
plaintiff held their note for said indebtedness, and that after 
the firm of Lyon, Murphy & Co. was formed, said note was 
renewed by giving the note each time of Lyon, Murphy & Co., 
and that James F. Lyon each time signed the firm name to 
each of said notes, and plaintiff had no knowledge that the 
other mem ers of the firm did not authorize or know of it, 
then the plaintiff has the right to recover. 

“6. If you should believe from the evidence that a mem- 
orandum of the note declared on, was made upon the book 
of bills payable, owned and used by the firm of Lyon, Mur- 
phy & Co., and it was seen by Murphy, and he made no 
objection to it, that then he is liable for the amount of said 
note. 

“7. That it is not necessary to entitle the plaintiff to 
recover, that the proof in his favor shou‘d be conclusive ; if 
you believe the evidence establishes, prima facie, a good cause 
of action, it is sufficient.” 

The court charged the jury, on request, that if they 
believeil the evidence, they must find for the defendant, Mur- 
phy. There was a verdict and judgment for the defendants 
‘Murphy and Smith, and the errors assigned are, the refusal to 
give the charges asked by the plaintiff, and giving the gene- 
ral charge at the request of the defendants. 


Boytes, Farra & Croup, for appellant. —A promissory note 
executed by one of a firm in the firm name is prima facie a 
partnership transaction, and binding on the firm, and the 
assent of his co-partaers to its execution, or their ratification 
of it may be implied from circumstances, and need not be 
proved by express agreement.—34 Miss. 352; 2 Ala., 511; 14 
Mun. 133: 2. Watts & Serg. 152 ; 3 Peck. 11; 1 Dev. & B. Eq. 
284 ; 5 Jones,32; 4 Seam. 378; 18 Tex. 401; 8 Cush. 205 ; 
9 Bush, (Ky.) 417; 39 Iowa, 640; 14 Wend. 133. 

2. It after the note was made Murphy knew of the fact 
and remained silent, and made no objection, this would be 
evidence of assent prior or subsequent to the making of the 
note, and his presence at the time of Lyon’s signing the note 
is evidence of his assent.—23 Georgia, 170; 14 Iowa, 157; 
1 Sneed R. 254 and 257; 25 Ill. 48; 2 Watts and Serg. 152; 
2 Story on Part. 273. 

3. If Murphy knew of the pencil memorandum of the note 
in the bill book of Lyon, Murphy & Co., and made no objec- 
tion to it, he is bound by it, and the presumption is that 
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being a partner he had access to the partnership book and 
knew the entries therein. —4 Metcalf, 577; 24 Ill. 171; 5 
Mass. 176. An entry made by one partner in the books of 
the firm during the- partnership, will after its termination be 
evidence against the other partner, if he knew of the entry 
and had opportunity to examine the books, and did not dis- 
sent from it.—23 N. J. Eq. 174. 

4. A co-partner may bind his co-partner in his individual 
transaction, if it is shown that he authorized or ratified it, or 
that the partnership was benefited by it.—30 La. An. Part 
II, 1230; 37 Mo. 567. 

5. If the evidence established prima facie, a good cause 
of action, it is sufficient, and the charge to this effect should 
have been given.—3 Ala. 536. 


J. Lirrie Saira, and G. L. Surru, for appellees.—1. The bur- 
den of proof was on plaintiff to show that Murphy & Smith 
had ratified the making of the note, or in some way had 
become bound on it.—56 Ala. 23; 1 Stew. 526; 2 Ala. 512 ; 
= Ala. 332 ; 1 Port. 235; 15 Ala. 275; 30 Barb. 120; 57 Pa. 

t. 531. 

2. There was no express ratification ; and implied ratifica- 
tion supposes that the conduct constituting the ratification 
is only explicable on the hypothesis of a ratification. But 
mere silence can raise no such hypothesis under the proof in 
this case.—27 Ala. 612; 7 Ala. 377; 62 Ala. 186. 

3. Murphy would not be liable merely because his firm may 
have been benefited by the execution of the note.—8 Ala. 17 ; 
54 Ala. 494: 30 Ala. 110; 13 Ala. 837. 

4. Tyree was not a bona jide holder of the note.—See 
2 Ala. 512, and cases supra. 

5. The 7th charge makes the jury the judges of the law, 
and is calculated to mislead. 


BRICKELL, C. J—The promissory note on which suit is 
founded having been given in renewal of a note given for the 
debt of Smith, Lyon & Co., of which partnership the defend- 
ants Smith and Murphy were not members, the burthen of 
proving their assent to the making of the note by Lyon 
rested on the plaintiff— Mauldin v. Br. Bank of Mobile, 2 Ala. 
503. The assent may have been express, or it may be im- 
plied or inferred from circumstances. The mere silence, how- 
ever, of Murphy, upon being informed of the existence of the 
note after it was made, was not contractual, had in it no ele- 
ment of estoppel, and of itself was not evidence that he had 
assented to the making of the note.—2 Whart. Eq. § 1152. 
2. Any instruction requested to be given a jury based 
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entirely or partly on a state of facts of which there does not 
appear to have been evidence, is abstract, has a tendency to — 
mislead, and is properly refused.—1 Brick. Dig. 338, § 41. 
For this reason, the third instruction requested was prop- 
erly refused; if itis conceded thatit asserted a correct proposi- 
tion. The billof exceptions purports to set out all the evi- 
dence, and there is a want of any fact tending to show that 
Murphy ratified the unauthorized act of Lyon in making the 
note. 

3. The fourth and fifth instructions were properly 
refused. It is quite an error to suppose that one who know- 
ingly takes the negotiable paper of a partnership for the 
debt of one of the partners, is a bona jide purchaser or 
holder.- On the contrary, he is a particeps doli, and cannot 
enforce the paper against the injured partners, whatever 
rights could be acquired by an innocent indorsee, taking the 
paper on a valuable consideration before maturity, in the 
usual course of trade.—Mauldin v. Br. Bank Mobile, 2 Ala. 
512. 

4. The memorandum of the note on the books of the part- 
nership, could not have had any greater effect than to inform 
Murphy the note had been made, and his mere silence sub- 
sequently could not render him liable-—2 Whart. Eq. § 1152. 
~ 5. There was no conflict in the evidence—no controversy 
about the fact that the consideration of the note, was not the 
debt of the partnership, but the individual debt of Lyon, as 
the surviving partner of the former firm of Smith, Lyon & 
Co. It was fully shown that the subsequent firm had not 
assumed or agreed to assume the debts of the former firm ; 
and there was a total want of evidence tending to show that 
Smith and Murphy had assented to the making of the note, 
or with knowledge of the facts had ratified Lyon’s unauthor- 
ized act in making it. In this state of facts, on request of 
the defendants, the court could properly give a general 
charge that the verdict ought to be for the defendants. Such 
a charge can on request be given when there is no conflict in 
the evidence.—1 Brick. Dig. 335, $3. The seventh charge 
requested by the appellant was properly refused, and the 
general charge was properly given. 

Affirmed. 
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Bay Shore Railroad Company v. 
Harris, pro ami. 


Action on the case to Recover Damages for Personal Injury. 


1. Trespass or case; when the proper remedy.—Trespass lies to recover dam- 
age for an injary which is the direct and primary, or inevitable result of gross 
or reckless carelessness ; but when the iujary, though proximate, is secondary 
or consequential, and is not the necessary result of the act of negligence, an 
action ov the case is the remedy. 

2. Contributory negligence ; infant not quilty of. —An infant under six years of 
age, is not of sufficient discretion to be guilty of contributory negligence. 

3. Action on the case for personal injuries; prosp clive damages in.—In an 
action on the case for personal injartes, the recovery is not limited to the 
actual injury, and the suffering sustained and uadergoue up to the time of the 
trial, but the plaintiff may recover prospective damages for the disabling 
effect of the injury. 

4. Charge, not error ; to refuse misleatlin }. -It is not error to refase a charge 
which way mislead the jury, or which requires explanation. 


APPEAL from Mobile Cireuit Court. 

Tried before Hon. H. T. Tounmin. 

This action was brought by William Harris, by Drs. Sher- 
rard and Heustis as next friends, against the Bay Shore 
Railroad Company, to recover damages for a personal injury 
caused by the alleged negligence of the defendant. The 
complaint contained only one count, which averred, in sub- 
stance, that defendant owned and op rated a “ horse rail- 
road in the city of Mobile; that on the 12th day of March, 
1876, while one of the cars on defendant’s said road was being 
driven along slowly, the driver called plaintiff, who was stand- 
ing on the sidewalk, to get on the cars, which plaintiff did, as 
requested ; that he remained on the car until it returned to 
or near the place where he got on, aad then and there, while 
said car was running at a rapid rate or speed, said driver 
ordered the plaintiff to jump off said car, which he did as or- 
dered, and plaintiff fell, and then and there the wheels of said 
car ran over and crushed one of plaintiff's legs, which was 
thereby fractured and broken, and plaintiff was otherwise 
greatly injured and wounded, so much that plaintiff had to 
have said leg cut off to save his life ; that plaint:ff was sick, 
sore and diseased for a long space of time, during all of which 
time he suffered great bodily pain, and became, and is disa- 
bled for life. And plaintiff avers that during the time afore- 
said, he became largely incebted to Drs. Sherrard and Heus- 
Vo, LXviI. 
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tis for care and medical attention.” Defendants demurred 
to the complaint, on the ground that the action is based on 
the wilful act of the defendant’s servant, and they are there- 
fore not liable, as alleged in the complaint. The court sus- 
tained this demurrer, and plaintiff amended his complaint by 
inserting after the words “ the plaintiff, an infant,” the words 
“under six years of age,” and by inserting before the words 
“ ordered the plaintiff to jump off,” &c., the words, “recklessly 
aud carelessly.” Defendant demurred to the amended com- 
plaint on the ground that the original complaint “ was in 
form of an action of force,” and the amendment is “in form 
of negligence,” and changed the nature of the action. The 
court overruled this demurrer, and defendant excepted. 

The plaintiff was a child under six years of age, and the 
evidence adduced by him showed that on Sunday evening, 
March 12, 18:6, his mother had gone to church and left him 
in charge of his brother, who was about fourteen years old. 
Tuese two boys, and several others, were standing on the 
sidewalk near their father’s house when a car of the defend- 
ants came slowly along the road going towards a turn-table 
which was at the end of the track, some two hundred yards 
off, and the driver stopped the car and ealled the boys to come 
to it ; that the driver asked them tolend him a knife, and told 
them to get on the car. While iu the act of getting on the 

car, plaintiff's father called to them not to get on the car. 
The »y did so, however, without having heard him, and the dri- 
ver used the pl: aiutiff’s knife in cutting some straps for his 
whip. No one else was on the car except the plaintiff and 
his brother. They went to the turn-table, and on their return 
near the place where they got on, and while the horses, 
which were drawing ‘the car were in a “ fast trot,” the driver 
ordered the plaintiff tojump off. Plaintiff was at that time 
on the front platform of the car with the driver, his brother 
being inside of the car. In attempting to jump off the car, 
plaintiff fell, and the car wheel passed over and broke his leg, 
which was amputated because the physicians thought it nec- 
essary to do so to save his life. 

The driver of the car testified that plaintiff would some- 
times jump on the car without his consent, and against his 
objection and jump off again, and if plaiutiff and bis brother 
were on the ear at the time the accident occurred, he did not 
know it. ‘ 

The court, among other things, charged the jary that “if 
you find that the pl: rintiff was injured by the negligence of 
the defendant's car driver, and you believe the plaintiff was 
under six years of age at ‘the time, then contributory negli- 
gence can not be set up to defeat his right to recover,” and 
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that the damages are not to be restricted to any special pecun- 
iary loss, but would include present and prospective damages, 
considering plaintiff's age when injured, his circumstances 
and position in life, the expenses incurred in nursing and 
caring for him, and medical attention.” The defendant 
excepted to these charges, and requested several charges, 
only three of which are necegsary to be here set out. “2. 
That defendants, as owners of the railroad company, were 
not liable for the injury if it was caused wilfully by the acts 
of their agents or servants. 3. The plaintiff can not recover 
on this complaint on the facts as they are adduced by the 
plaintiff. 7. That if the injury was occasioned by the care- 
lessness and negligence of the defendant’s servant, in the 
proper discharge of the servant's duty, then the plaintiff can 
recover only the actual damages shown by the evidence before 
the jury to have been incurred.” The court refused to give 
these charges, and defendant excepted. There was a verdict 
and judgment for the plaintiff for $3,000. The action of the 
court in overruling the demurrer, and refusing the charges, is 
assigned as error. 


ALex. McKinstry, for appellant. (No brief has come into 
the hands of the Reporter.) 


Wx. Boytes, for appellee, cited Govt. Street R. R. v. Han- 
lon, 53 Ala. 70; Hilton v. Middlesex R. R. 107 Mass. 108; 
Lovett v. South Danvers R. R. Co. 9 Allen, 557. 


STONE J.—When injury is the direct and primary, or 
inevitable result of gross or reckless carelessness, an action 
of trespass will lie. But, when the injury, though proximate, 
is secondary or consequential—not the necessary result of 
the act of negligence—then, a special action on the case is 
the remedy.—Sheppard v. Furniss, 19 Ala. 760; Rhodes v. 
Roberts, 1 Stew. 145. The injury charged in the present 
complaint—in the original as well as the amended count—is 
secondary and consequential ; not the direct, primary, imme- 
diate effect of the wrongful or reckless act imputed to the 
driver. The direct, primary effect was the leap from the car. 
The consequence was, that the child, by reason of its tender 
years, being unable to clear the track, was run over and its 
imb crushed by the wheels. If the driver had thrust or 
thrown the child on the track, and he was thus run over, all 
this would have been the direct result of the force employed, 
and trespass would have been the appropriate remedy. 

The plaintiff in this case being under six years of age, was 
not of sufficient discretion to be guilty of contributory negli- 

Vou, LXvI. 
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gence.—(rovt. Street R. R. Co. v. Hanlon, 53 Ala. 70. The’ 
pleadings make a clear case for recovery.—Phila. & R. R. 

'o. v Derby, 14 How. U. S. 468; Levett v. Railroad Co. 9 
Allen, 557; Wilton v. R. R. Co. 107 Mass. 108; S. C. 9 Amer. 
Rep. 11. 


Charge numbered 7, asked by defendant, probably asserts 
a correct legal principle. We think, however, that an aver- 
age jury would be misled by it into the erroneous conclusion 
that plaintiff could recover only for the actual injury and suf- 
fering he had sustained and undergone at the time of the 
trial. That is not the rule. He was entitled to recover for 
the disabling effects of the injury, prospective as well as past. 
S. & N. Kailroad Co. v. McLencin, 63 Ala. 266. It is not 
error to refuse a charge which may mislead, or requires 
explanation.— Bynum v. So. Pipe & Pump Co. 63 Ala. 462; 
Duvall & Pelham v. The State, 1b. 12; Farrish v. The State, Ib. 
164, and authorities there cited. 

Affirmed. 


Craft v. Russell. 
Bill in Equity to Enforce Vendor's lien on lands. 


1. Vendor has lien on lands.—In the absence of an agreement, express or 
implied, to the contrary, the vendor of lands hasa lien on them for the unpaid 
purchase-money! which will prevail against a snb-purchaser with notice. 

2. Bona fide purchaser ; what necessary to sustain defense as.—When a defend- 
ant<sets up the detense of a bona fide purchaser for value without notice in 
answer to a bill, toenforce a vendor's lien on land, he must aver clearly, dis- 
tinctly and withont equivocation.--1. That be is the purchaser of the legal 
title. 2. That he purchased in good faith, 3 That he parted with value by 
paying money or other valuable thing, assuming a liability, or incurring an 
injury. 4. That he had no notice of complainant’s equity, and knew no fact 
calculated to put him on enquiry, either at the time of his purchase, or at or 
before the time he parted with the consideration. : 

3. Mortgagee ; when he is a purchaser for a valuable consideration.—When a 
mortgage is taken as security for a pre-existing debt, the mortgagee is nota 
purehaser for a valuable consideration, but the rale is different when the 
mortgage is taken fora debt contemporaneously created, or when the day of 
payment is extended. ; : 

4. Creditor takeing conveyance, purchaser for value. —When a creditor takes an 
absolute conveyance in payment of an antecedent debt he is a purchaser for 
value. ; 

5. Purchaser protected as to payments made before notice.—A purchaser of 
lands is entitled to protection pro tantoto the extent of payments made by him 
before notice of the vendor's equity. ; 

6. Ansieer; how far taken as evidencex—An answer can only be taken as evi- 
det.ce so far asit is responsive to the allegations and interrogatories in the bill, 
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and when its denials are clear, positive and distinct, and matters of defense, 
though iu form responsive, cannot be taken as evidence. 


7. Parties, objection for want of ; when may be disregarded.--A demurrer for 
want of proper parties may be disregarded whea the aaswer shows that all the 
parties really interested are before the court. 


AppraL from Mobile Chancery Court. 

Heard before Hon. H. Avstiit. 

This was a bill filed by Russell and wife, against John 
Craft and Hugh Elliott, and sought to enforce a vendor's lien 
on a lot of land in the city of Mobile. The bill describes 
the lot, and states that it was a part of the statutory separate 
estate of Mrs. Russell; that on the 16th of October, 1875, 
complainants executed and delivered to one Hugh Elliott a 
deed to said land for the consideration of three hundred and 
fifty dollars, that being the amount of the purchase-money 
agreed to be paid therefor by said Elliott ; that said Elliott 
executed his promissory note for the purchase-money of said 
lot, but that no part of it had ever been paid, and that it was 
still due to complainants ; that said note was made at the 
time when the deed was executed to Elliott, and was payable 
four months after date. The bill further shows that on Aug. 
Ist, 1877, said Hugh Elliott made and delivered a deed to 
said lot, to one John Craft; that the consideration alleged in 
said deed was the sum of $125, but that said Craft did not 
pry to said Elliott said sum, or any part thereof, at the time 
of the execution and delivery of the deed, nor at any time 
before said Craft acquired knowledge of the lien held by the 
complainants on the land for the unpaid purchase-money ; 
that the true and real consideration of said deed was 
to secure an indebtedness due by said Elliott to the 
firm of Tousmiere & Craft, of which defendant Craft was a 
member, and that no money was paid by Craft to Elliott for 
the land. The bill averred that Craft knew when he received 
the deed from Elliott, that the latter had not paid the pur- 
chase-money of the land, which was due to complxinants, and 
prayed that they might be decreed to have a lien thereon, and 
that it be sold to pay the purchase-money. Defendant Craft 
demurred to the bill on the ground tliat while it averred that 
defendant held the title to the land, to secure an old indebt- 
edness, due to Tousmiere & Craft, said Tousmiere was not 
made a party to the bill. This demurrer was incorporated in 
a sworn answer, which states that early in 187°, the defendant 
Craft became the owner by transfer from Tousmiere, of the 
firm of Tousmiere & Graham, of a debt due by open account 
from Hugh Elliott to said firm for the sum of sixty-five dol- 
lars; that he put this claim in the hands of a justice of the 
peace for collection, who brought suit on it; thereupon Elli- 

VoL. LXVII. 
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ott offered to sell him the lot of land in controversy, in set- 
tlement of this debt, for the sum of $125. It was agreed 
between them that the debt due by Elliott to Tousmiere & 
Craft should be a part of the consideration paid for the land, 
as well as the costs of the suit in the justice’s court, the cost of 
making and acknowledging the deed, certain unpaid back taxes 
and the cost of investigating the title to the lot; that he 
caused Elliott’s title to be investigated by an attorney, who 
reported it to be good, and that he thereupon receipted Elli- 
ott’s debt to him, paid the back taxes, and the cost of inves- 
tigating the title, and of making and acknowledging the con- 
veyance, and received from Elliott a deed conveying the lot 
to him in fee simple; that he bought the lot in good faith, 
and did not take the title as a mere security ; that there was 
nothing on the records of the probate court of Mobile county 
to charge him with notice of complainant’s lien, and that he 
had no notice or knowledge that complainant claimed any 
lien until several months after he had purchased the land ; that 
J. H. Russell told him in August, 1877, about complainant’s 
claim ; that he owed Elliott about $25 when he first heard of 
complainant’s claim, and this sum he had withheld from Elli- 
ott. In answer to an amended bill, defendant stated that he 
had not yet paid the back taxes due on the lot before he 
bought it. The chaucellor overruled the demurrer, decreed a 
lien in favor of complainant, and ordered the property sold 
to pay the purchase-money. This decree is assigned as error. 


Hernpon, Croom & Lewis, for appellant.—Appellant was a 
purchaser without notice of a mere vendor's lien, and not of an 
outstanding title; and equity in such cases will not decree that 
the land be sold, but only that it be subjected to the paymeut 
of the balance of the unpaid purchase-money, towards the 
satisfaction of the vendor’s lien.-— Frost v. Beekman, 1 Jh. Ch. 
R. 300 ; 7 Wh. 46: Houston v. Staunton, ll Ala. 413; tthe mv. 
Brown, 53 Ala. 428. See, also, Bankhead v. Owen, 60 Ala. 405. 
Tu such a case as this the effect is to render him liable to 
account to the creditor, attacking the conveyance for any 
unpaid balance of the purchase-money.— Florence v. Zeigler, 
58 Ala. 224. Appellant has the superior legal title, and the 
equities of the parties are at least equal, and hence the legal 
title must prevail._—2 Story’s q. Jur. § 1603, 415. The firm 
of Tousmiere & Craft should have been made a party defend- 
ant.—Story’s Eq. Pl. 207; 7 Ala. 369; Prout v. Hoge, 57 
Ala. 30. 


Boyies, Farrn & Croup, for appellee.—Appellant was not 
a bona fide purchaser.—19 Ala. 50; 31 Ala. 175. The consider- 
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ation of his purchase was an antecedent debt due to the firm 
of Tousmiere & Craft by Elliott. 


SOMERVILLE, J.—The decisions of this court have been 
uniform in holding, that the vendor of lands, in the absence of 
an agreement, express or implied, to the contrary, retains a 
lien on the lands sold and conveyed for the unpaid purchase- 
money, which shall prevail against any sub-vendee who pur- 
chases with notice of the original vendor’s equity.— Foster v. 
Atheneum, 3 Ala. 302; Buford v. McCormick, 57 Ala. 428. And 
when a bill is filed to enforce such lien, a plea put in by 
a defendant claiming to be a bona fide purchaser for value 
without notice, in order to be available as a protection against 
& prior equity or conveyance asserted by the complainant, 
must aver clearly, distinctly and without equivocation the fol- 
lowing facts: (1) that he is the purchaser of the legal as 
distinguished from an equitable title; (2) that he purchased 
the same in good faith; (3) that he parted with value as a con- 
sideration therefor by paying money or other thing of value, 
assuming a liability or incurring an injury ; (4) that he had 
no notice, and knew no fact sufficient to put him on inquiry 
as to complainant’s equity, either at the time of his purchase, 
or at, or before the time he paid the purchase-money, or oth- 
erwise parted with such value.— Moore v. Clay, 7 Ala. 742; 
Johnson v. Toulmin, 18 Ala. 50; Ledbetier v. Welker, 31 Ala. 
175 ;2 Smith’s Leading Cases, (White and Tudor) 73, 74; 
Ware v. Curry, 67 Ala.; Thames v. Rembert’s Adnv’r, 63 
Ala. 561; Buford v. McCormick, 57 Ala. 428; Saffold v. 
Wade's Ex’r, 51 Ala. 214; Hallet v. Collins, 10 How. (U. 8.) 
174; Nantz v. McPherson, (7 T. B. Monroe, 597) ; 18 Amer. Dee. 
216 ; Jackson v. McChesney, (7 Cow. 360) 17 Amer. Dee. 520 ; 
Gilpin v. Davis, (2 Bibb, 416), 5 Amer. Dee. 622. 

And while a mere mortgage or deed of trust taken as secur- 
ity for a pre-existing debt does not constitute the mortgagee 
a bona fide purchaser for value, yet the rule is different where 
the creditor takes a mortgage for a debt contemporaneously 
contracted, or extends the day of payment of an antecedent 
debt, or accepts an absolute conveyance in payment of such 
antecedent debt, for in the latter case the debt is extinguished 
and the relation of the parties is entirely changed.— JVells v. 
Morrow, 38 Ala. 125 ; Saffold v. Wade's Ex’r, supra; Thames v. 
Rembert’s Adm’r, supra ; Code (1876) $$ 2166-7. As to a par- 
tial payment made by the purchaser before notice, he is pro- 
tected as having acquired an equity, pro tanto—Sewing Ma- 
chine Co. v. Zeigler, 53 Ala. 222. 

The answer of a defendant can be taken as evidence only so 


far as itis responsive to the allegations and interrogatories of 
Von, LXVII. 











1880. | OF ALABAMA. - 1 
{Smoot v. Mobile & Montgomery Railway Co. ] 


the bill, but the denials of the answer must be positive, clear 
and distinct, and not evasive, uncertain orillusory. Mere mat- 
ters of defense, which are averred in the answer, though in 
form responsive, cannot be taken as evidence, unless sustained 
by proper proof in the ordinary way. — Adams Eq. 363, (note); 
Dunn U. Dunn, 8 Ala. 784; ; Walker UV. Miller, 11 Ala. 1067 ; ; 
Wakeman v. Grover, 4 Paige, 23. 

The statements of Craft's answer, made to the bill in this 
case ‘are not, we think, sufficiently distinct and unequivocal, 
when tested by the foregoing cardinal principles. His alle- 
gations, furthermore, as to Elliott’s agreement to allow, as a 
credit on the purechase-money of the land, the cost of the 
conveyance, back taxes and other items specifie “l, present 
matters of defense not responsive to the bill, and should have 
been proved otherwise than by Craft’s sworn answer. The 
evidence, therefore, fails to sustain these items, and they 
were properly disallowed. 

The appellant further assigns as error, the overruling of his 
demurrer, which was based upon the suggestion that Tous- 
miere should have been made a party to complainant’s bill. 
The rule of practice established in this court is, that where 
such a demurrer is interposed for want of proper parties 
defendant, and the answer shows that all interested parties 
aré really, and in fact before the court, there is no good 
reason why complainant should be compelled to amend his 
bill, or that it should be dismissed ; the objection may be 
properly disregarded, and there is no error in proceeding to 
a fiual decree.--Chapman v. Hamilfon, 19 Ala. 121, 125. 

The decree of the Chancellor is affirmed. 


Smoot v. The Mobile & Montgomery 
Railway Company. 


Action by Employee against Railway Company for Damages 
jor Personal yur ye 


l. General charge on the evidence, when proper. —A general charge on the evi- 
dence is proper, and shonld be given on re quest, whenever the court would 
sustain a demurrer to the evidence, if interposed by the party requesting the 
charge ; but when the evidence is conflicting, or circumstantial, or when a ma- 
terial fact rests wholly in inferene e, such a charge ec :nnot be sustained. 

2. Master; when responsible to servant for personal iijuries,—For injuries pro- 
ceeding from the personal fault, or negligence of the master, he is under the 
same hability to his servaut as to third persons, towards whom he sustains no 
special relation ; but he is not liable for inj: aries caused by the negligence, or 
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fault of other servants in the same employment, which are the risks incident 
to the common employment, and which each servant is presumed to coutew- 
Plate whea he enters the service. 

‘ Same; what care he must use in furnishing materials to servant. —The 
master is bound to use ordinary eare— snech care as men of ordinary prudence 
exercise under like circumstances for their own protection, in the selection of 
eareful and skillfal servants, and in furnishing fit and safe materials, and 
applianees or machinery necessary and proper for the service, and for injn- 
ries arising from a breach of this daly iu either particular, he is liable to a 
servant, but he is not to be uncerstood as insuring, or warrantiug the satety, 
or fitness of the materials furnished, nor the diligence and competency of the 
other servants in the performance of their respective duties. 

4. Employee; when may vecover dainayes susttined by reason of defective mate- 
rials, de, — While a passenger may recover dam ges froma railroad company on 
a presumption of nezhgeuce, whenever Injaries are received because of unfit 
instramentalities employed in. his trausporiation, a servant or employee 
of the company can not recover without procf of negligence, either in the 
selection of instrumentalitics originally defective and unsife, or in the use of 
unsafe instrumentalities after knowledge of their defective condition ; and 
such knowledge on the part of a fellow servant is not sufficient to charge the 
comp iny with notice of the defect. ; 

5. ‘ais and locontolires, duty of railroad cm mpanie sasto iuspe eti q. It is the 
daty of a rulroad company to exercise ordinary care for the inspection of it 
locomotives and cars, and to p-event the use of those which are unsafe or 
unfit for use ; but a system of inspection which would embarrass the opera- 
tion of the roud cannot be required, 


APpPkAL from the City Court of Mobile. 
Tried before Hon. O. J. Semmes. 
This was an action brought by the apppellee against the 


appellant, to recover damages for personal injuries sustained 
by him while acting as “ brakesman,” on the appellant’s road. 
On the trial it appeared that on the 14th of October, 1876, 
plaintiff was employed as a“ brakesman ” on a train of freight 
cars going to Mobile, from Montgomery, over the defeudaut’s 
railroad. When the train reached Greenville, seven loaded 
cars were attached to the train, from a unmber cf cars which 
were standing there to be carried over the road. There was 
no car inspector at Greenville, but there was ore at Pensa- 
cola Junction, a station which the train passed on the trip to 
Mobile. When the train reached Bay Minette, plaintiff 
underiook, being ordered to do so by the conductor of his 
train, to couple on more cars to those taken on at Greenville. 
In doing so he saw that the bumper on a car taken on at 
Greenville, and which he was attempting to couple on to a 
car to be taken on to Bay Minette, hung down lower than 
it should do, avd putting his hand under it to raise it up, so 
as to make it meet the other bumper, the bumper which he 
was handling was driven in, and his hand was caught and 
folded through the iron strap which supported the bumper, 
and was severely crushed, his body was bruised so badly that 
the injury produced hernia ; his hand was completely disabled; 
he was confined to his bed for along time. The iron strap 
VoL, LXVIT. 
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which supported the bumper was worn and broken, and there 
was no bolt in the bumper which would move backward, but 
would not spring forward. Plaintiff, however, testified that 
he did not know this until after he was hurt, the break in the 
bumper being under it where he could not see it without get- 
ting down and looking up. Walker, avother “brakesman ” 
on the same train, testified that when he saw appellee going 
to couple this car, he called out to him “look out,” teliing 
him that the bumper was broken. Plaintiff testified that he 
did not hear Walker ea!l out to him. The same witness tes- 
tified that he coupled up the same car at Greenville and 
kuew that the bumper was broken, for that was the only 
thing which could make it hang down as it did. He also 
testified that it was the duty of the station ageut at Green- 
ville, to examine the cars at Greenville before loading them, 
and not to load a ear which was in bad order ; that it was his 
duty as “brakesman” to tell the conductor that the car was 
in bad order, but he did not do so; that it was also his duty 
to inform any other “brakesman,’ who was ab. ut to couple 
this car, that it was dangerous to do so, and that he did eall 
out to plaintiff; and it was the duty of the car inspector to 
have the cars which were in bad order, taken from the train, 
and sent to the shops for repairs The plaintiff asked the 
court to charge the jury, that “if the jury believe from the 
evidence, that although the employees of the company were 
vegligent, and that Smoot did not contribute thereto, yet if 
the company did not exercise due care and diligence to 
know the condition of the ear, the plaintiff would be entitled 
to recover.” This charge the court gave, and the defendant 
excepted. The defendant asked the court to charge the jury, 
that “if they believed the evidence, they must find for the 
defendant.” This charge the court refused to give, and the 
defendant excepted. There was a verdict for the plaintiff for 
$10,000. 'The ruling of the court in giving and refusing the 
charges set out above are assigned as error. 


G. L. Sarru, for appellant.—An employee can not recover 
for an injury occurring by the negligence of his co-employee. 
M. & A. way Co. ve mith, 59 Ala. 245; Scott v. Parham, 
24 Ala. 36. Walker, the co-employee of appellant, knew that 
the bumper was broken, and he testified that it was his duty 
to tell the conductor of the train of this fact, but he did not 
do so; if he had done so there would have been no injury 
inflicted on appellant at Bay Minette. If the station agent 
at Greenville had discharged the duty imposed, 7. e. not to 
load ears that were in bad order, the appellant would not 
have been injured. If the car inspector at Pensacola June- 
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tion had performed his duty, no accident would have hap- 
pened. It thus appears that the company exercised great 
care to protect its employees from injury by reason of defec- 
tive cars. In addition to this, it was the duty of appellant to 
have ex»mined the coupling himself, and failing to do so, his 
own negligence contributed directly to produce the injury. 


Joun A. Curuvert, and J. W. A. Sanrorp, for appellee.— 
There should have been a car inspector at Greenville ; the 
station agent there was not shown to have been skilled in the 
construction of cars, or competent for the duty of examining 
them—the presumption indeed being to the contrary. It was 
the duty of the railroad company to procure suitable instru- 
mentalities for conducting its business, and keep them in 
good condition. A failure to do this is negligence, and if an 
injury result to an employee therefrom, the company is liable 
in damages.—Patterson v. Pitts & C. R. R. Co., 76 Pa. St. 
389 ; Chicago & N. W. R. BR. Co. v. Taylor, 18 Am. R. 626. 
The injury to appellant was caused by the defective bumper, 
the condition of which could have been ascertained by the 
use of ordinary diligence. While this car was being used 
for the transportation of freight, the appellant was injured, 
and for this injury the railroad company is liable in damages. 
Ill. Cent. R. R. Co. v. Welch, 52 Ill. 183 ; Lalor v. Chicago, 
Burlington & Quincy R. R. Co. 4 Am. R. 616; Gibson v. Pa- 
cific R. R. Co. 46 Mo. 163; Heegan v. Western R. R. Co. 
4 Selden, 115 ; Snow v. Housatonic Lt. R. Co. 8 Allen, 444. 


BRICKELL, C. J.—The instruction to the jury, given at 
the request of the appellee, to which an exception was 
reserved, is loosely worded, and confused. Interpreting it as 
we suppose it was intended the jury should interpret it, we 
understand it as affirming that, though the injuries of which 
the appellee complains were the result of the negligence of 
his fellow-servants, yet the appellant is liable in damages for 
such injuries, if it did not exercise due care and diligence to 
know the condition of the car, from the defects, or rather the 
impaired condition of which the injuries proceeded. We do 
not propose to consider this instruction particularly, because 
we reach the conclusion, that the City Court erred in refus- 
ing, on the request of the appellant, to instruct the jury that, 
under the evidence, the appellee was not entitled to recover. 
Such an instruction cannot be supported, when the evidence 
is conflicting, or when the evidence is circumstantial, or when 
a material fact rests wholly in inference. It may be given, 
and should on request be given, whenever the court would 

VoL. LXvIt. 
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sustain a demurrer to the evidence, interposed by the party 
requesting the instruction.—1 Brick. Dig. 335, $$ 1-4. 

The legal propositions the case involves, are not matter of 
doubt, or uncertainty, but are well defined and well settled 
by a long line of decisions, and have been often in this court 
tiie subject of consideration. /A master is under the same 
liability to his servant, for injuries proceeding from his negli- 
gence, tliat he is to third persons to whom he sustains nv spe- 
cial relation. So, a liability rests upon him, whenever his 
personal fault contributes directly to cause the injury, though 
concurring with it, there may have been the negligence of a 
servant engaged in the same common employment. In ob- 
erts v. Smith, 2 Hurls. & Nor. 212, a scaffolding was erected 
under the immediate supervision of the master, who would 
not permit the use of some safe and strong scantlings, direct- 
ing the use of others, weak and uot safe, in consequence of 
which the scaffolding fell, and a servant was injured; the 
master, because of his presence, personal interference, and 
negligence, was held liable. So, in the case of Noyes v. 
Smith, 28 Vt. 59, the personal fault of the master was in the 
careless selection of a locomotive, which was unsafe and dan- 
gerous, from the explosion of which the eugineer, to whom 
its unfitness was unknown, was injured ; the want of proper 
care and diligence rendered the master liable to the engineer. 
It is, however, the negliyence of the master, for which liability 
to a servant can be visited upon him, for the rule is settled, 
that he cannot be made liable for injuries proceeding from 
other servants in the same employment. Injuries, resulting 
from such cause, are of the risks incident to the employment, 
which it is intended the servant contemplates, and consents 
to incur, when he enters the service. There is also, a higher 
reason for relieving the master from liability for such inju- 
ries, founded in the policy of encouraging and compelling the 
servant to exercise diligence and caution in the discharge of 
his duties, which, while protecting him, affords protection 
also to the master; such diligence being properly esteemed 
a better security against injury from the negligence of a fel- 
low-servant, than recourse against the master for damages, 
when the injury has been received.—Cooley on Torts, 541. 

It is, however, a duty resting upon thé master, to use ordi- 
nary care—the care which men of common or ordinary pru- 
dence exercise under like circumstances for their own protec- 
tion—in the employment of careful and skillful servants, and 
not to continue in his service such as are known to be want- 
ing in either reasonable skill or diligence. This duty is not 
now involved, for it is not insisted that there was any want of 


prudence in the employment of any of the fellow-servants of 
(2 
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the appellee, or any want of skill or care on their part. An- 
other duty of the same kind, which it is supposed the appel- 
lant did not observe (and upon that supposition the present 
action has been prosecuted), is the use of ordinary care or 
diligence in furnishing safe and fit materials, appliances, and, 
when that is employed, machinery, for the service in which 
the servant is engaged. This, however, is not an abs lute duty. 
The master must not be understood as insuring, or warrant- 
ing, the safety or fitness of the materials or appliances fur- 
nished, more than he ean be regarded as promising, abso- 
lutely and unconditionally, that the fellow-servants are com- 
petent and diligent. The duty resting upon him is to exer- 
cise due care and diligence, as we have defined it—the care and 
diligence which a man of ordinary prudence, engaged in a 
like business, would exercise for his own protection, and the 
protection of his property. When this is exercised, the duty 
to the servant is satisfied ; for there is no obligation resting 
upon the master, to be inore careful for the safety of the ser- 
vant, than for his own seearity.—.Vobile & Ohid R. R. Co. v. 
Thomas, 42 Ala. 672, 719. Accidents, from which personal 
injury may result, proceeding from defects originally existing 
in such appliances, or which result from their use, are, like 
the negligence of fellow-servants, of the incidental hazards of 
the service, to which the servant must have contemplated he 
would be exposed.— Vobhile & Ohio R. R. Co. v. Thomas, supra; 
Searle v. Lindsay, il Com. Bench (N. 5.), 429 > Wonder v. Balt. 
& Ohio R. R. Co., 32 Md. 411; Greenleaf -v. Ml. Cent. R. R. 
Co., 29 Iowa, 14; Hurd v. Vermont & Canada R. R. Co., 32 
Vt. 473. When such appliances have been furnished—when 
diligence has been observed in procuring them, the use of 
them is necessarily intrusted to the servants of a railroad 
company. as is their care and inspection, and the repair of 
them, and determining when the use must be abandoned, 
until repairsare made. This duty may be intrusted to those 
operating the appliances, or confided to other servants hay- 
ing no other duty than that of inspection or of repair. How- 
ever this may be, the several servants are in the same circle 
of employment —derive duty and compensation from the same 
source, and are laboring for a common purpose. They are 
fellow-servants, and the master cannot be made answerable 
to the one, for the negligence of the other. The machinist 
in the shop, whose duty it was to repair locomotives, and 
the supervisor of track, whose duty it was to keep the road 
bed in proper and safe condition, have each been determined 
fellow-servants of the fireman on the locomotive, for whose 
negligence the master could not be made liable.—Jobile & 
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Ohio R. R. Co. v. Thomas, supra; Mobile & Montgomery R. 
Co. v. Smith, 59 Ala. 245. 

If, therefore, the coupling or bumper of the car, causing 
the injuries of which the appellee complains, or the use of the 
car in its defective condition, was the result of the neglect or 
want of care of a fellow-servant—of the station agent at 
Greenville --the conductor of the train, the fellow-brakeman 
or the car inspector at Pollard Junction, each and all of 
whom being engaged in the same common service, and the 
same general business, the appellant cannot be made liable, 
unless negligence can be imputed to it, concurring with their 
negligence. The burthen of proving such negligence rests 
upon the appellee. It is the indispensable element of his 
right of reecovery—the very gravamen of his complaint. In- 
ferences of it cannot be drawn from the fact of injury, and 
from the unfit and unsafe condition of the car. This is the 
established doctrine, distinguishing the case of a servant, 
claiming damages for injuries resulting from negligence, and 
passengers, who can recover upon a presumption of negligence, 
whenever injuries are received because of unfit instrumen- 
tulities employed in their transportation.—JVobile & Ohio R. 
R. Co. v. Thomas, supra. 

In this case, there is a want of evidence that the car was 
originally unsafe. The unfitness and danger imputed to it, 
was the result of breaking of parts of it, in the use. When 
it beeame broken, and, in consequence, unsafe and unfit for 
use, or how long it had been in that condition, is not shown. 
But that it was accidentally in this condition, on the road, 
between its terminating points, in use for transporting freight 
at a time and place, when and where, the appellant could not 
be reasonably expected to have knowledge of its condition, 
is apparent. True, the witness Walker speaks of it as nof 
safe, and the caution he observed in the use of cars having a 
coupling of the like kind. But, it is apparent he was speak- 
ing of it, only as compared with other cars, having a coupling 
of different construction, and as less safe than such ears ; 
not as unfit or unsafe for use absolutely. The master is not 
bound to supply the servant with the most approved and the 
safest appliances. Such as are safe and fit, not exposing 
the servant to greater perils than are usually incident to the 
service, is the measure of duty.—Whart. Neg. § 213 ; Mobile 
& Ohio R. R. Jo. U. Thomas, supra. 

The negligenve of the appellant is supposed to consist in a 
want of ordinary care to know the condition of the car. 
Knowledge of its condition is not imputed, but ignorance is 
alleged to have been culpable, because the result of negli- 
gence. Turning to the case in that view, we repeat, the bur- 
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then of proof rests upon the appellee. We look in vain for 
the slightest evidence that any of its officers 6r agents, for 
whose negligence the appellant would be responsible, until 
after the accident by which the appellee was injured, had 
knowledge of the defective condition of the ear, or of any fact 
which ought to have put them on inquiry. Knowledge of the 
defective condition of the car, a want of prudence in its use, 
is traceable only to /cllow-servants of the appellee, whose care 
and diligence he is presumed to have consented to risk ; what- 
ever of guards against the use of defective cars were reason- 
able, so far as the evidence shows, and to which it eould 
justly be expected the appellant would resort, were adopted. 
The station agent at Greenville was in duty bound not 
to load, or suffer loaded, unfit cars. The car inspector at 
Pollard Junction was bound not to permit unfit ears to pass 
his station. The brakemen were under the duty of exam- 
ining the car-wheels and couplings and reporting to the con- 
ductor whenever either was found unsafe, or in any respect 
unfit. Engaged in running a long line of railroad, while it 
was the duty of the appellant to exercise ordinary care for 
the inspection of its cars, and for the prevention ot the use 
of such as were unsafe, or in any respect unfit, a system of 
inspection which would embarrass its operations cannot be 
required, It would, it may be, have been a higher degree of 
care, to have caused an inspection of cars at every station, 
and thereby greater security against accidents would have 
been afforded. That would be a degree of care, a servant 
has no right to expect or demand. 

When the master provides machinery in itself safe, or 
exercises ordinary care in providing it, and exercises the same 
care to keep it in that condition, if he were held to answer 
for the negligence of the servants whose duty it is to use it, 
to inspect it, and to use it only when safe, and to give him 
notice when it becomes unsafe, the rule relieving him from 
liability for servants upon whose fidelity he is compelled to 
rely, would be practically abrogated. 

The essential fault—the negligence of the appellant, for 
which alone there is liability to the appellee—was not shown; 
nor was there evidence tending to show it. The injuries 
received by him were accidental, the incidents of the service 
in which he engaged voluntarily ; or, if mixed with negligence 
on the part of others, it was the negligence of his fellow-ser- 
vants. ‘The City Court erred in refusing to charge that the 
evidence did not authorize him to recover. 

But, independent of this view, the evidence is wadisputed, 
that it was part of the duty of the appellee to look after the 
coupling of the car; and that, if with proper care he had 
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performed the duty, he would have known the defective con- 
dition of this coupling. Having knowledge of its condition, 
and exercising the care and prudence which was necessary in 
using the coupling in its condition, he could have avoided 
injury from it, as did his fellow-servant, Walker. His failure 
to examine the coupling, or, if he examined, his failure 
to employ the care and diligence in its use required by its 
condition, contributed to produce the injury of which he com- 
plains. The principle, that a person who, by his own negli- 
gence, exposes himself to injury, cannot recover damages for 
the injury, applies to the relation of master and servant ; and 
the servant cannot recover of the master, for injuries to which 
his own negligence directly contributed.—Cooley on Torts, 
563; Whart. Neg. § 244; Id Z. E.R. R. Co. v. Barber, 
5 Ohio St. 541; V. & I. R. R. Co. v. Wilkins, 47 Miss. 404. 

Without considering other questions, the judgment is 
reversed, and the cause remanded. 


Finnegan v. Frank. 


Action on Charter Party. 


1. Charter party—stipulations in, not inconsistent. —When a charter party 
stipulates that the ‘* party of the second part assumes all liability for all ordi- 
pary wear and tear of said steamer,” and by a subsequent clause, “agrees to 
return at the expiration ot the chirter the steamboat in the same condition as 
when received, ordinary wear and tear excepted,” there is no inconsistency in 
the two stipulations, the latter providing for injuries outside of ordinary wear 
and tear, for which the former provides, 

2. Same; when charterer becomes quasi owner under.—When the charterer has 
absolute control of the vessel, its voyages, manning and direction, during the 
continuance of the charter, he becomes the quasi owner of the vessel, is enti- 
tled to all the benefits of ownership, and subject to all its liabilities, including 
those iveurred for necessary repnirs. 

3. Scorn plea; when necessary —In an action for work and labor done at 
the instance of the defendent, it the complaint alleges that the claim is now 
due and is the property of the plaintiff, and the defendant does not by asworn 
plea deny the plantiffs ownership, no question as to it can be raised in this 
court. 


AppEAL from the Circuit Court of Mobile. 

Tried before Hon. H. T. TouLMry. 

Black, who was the owner of the steamboat “ Peerless,” 
chartered her to Finnegan. The material clauses of the char- 
ter party are quoted in the opinion. During the continuance 
of the charter, on a trip up the Alabama river, the boat 
encountered a violent storm of wind and rain which, despite 
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the efforts of her officers and crew, drove her ashore so that 
she struck a rock near, or the wharf at, Bell’s Landing, and 
was thereby damaged. By order of defendant Finnegan she 
was hauled out on the ways and repaired. The work was done 
by Seawell, who claimed a lien on the boat for the cost of the 
repairs, which amounted to two hundred and ninety-five dol- 
lars. In order to procure the release of the steamer, Black 
gave Seawell the two hundred and ninety-five dollars, and 
took the latter’s due-iill therefor, with an agreement that if a 
recovery was had against Finnegan, the money recovered was 
to be paid to Seawell, and the money given him was to be 
returned ; but if no recovery was had against Finnegan, Sea- 
well was to retain the money given him by Black, and the 
due-bill returned to PBlack, or destroyed. The bill for the 
repairs had not been paid or receipted, except as above 
stated. This action was brought by appellee Frank, and the 
complaint contained the common counts, for money paid, 
laid out, and expended by Black, for defendant Finnegan, at 
his request ; for money loaned, and on an account. It also, 
contained three special counts, framed on the charter party, 
averring the injury to the boat; that it was repaired at the 
request of Finnegan ; that Black could not obtain possession 
of it until he paid Seawell for the repairs that he had put on 
it ; that Black obtained possession of the boat in this way, 
and assigned his claim against Finnegan to the plaintiff. 
The court charged the jury: “ That by the terms of the char- 
ter, the defendant assumed all liability for wear and tear, and 
would be liable for any damage done to the boat during the 
continuance of the charter.” 

The defendant excepted to this charge of the court, and 
requested the following charges : 

“1. If the jury believe, from the evidence, that Black char- 
tered the steamboat “ Peerless” to defendant, and that said 
boat had competent officers and crew aboard of her, and while 
being used to transport freight and passengers on the river, 
she was damaged by a blow or storm, without any fault or 
negligence of the officers or crew of said boat, that then the 
plaintiff cannot recover for any damage doue to said boat 
because of said blow or storm. 

“2. That if the jury should believe, from the evidence, that 
the steamboat “Peerless” was chartered to defendant, and 
during the time she was chartered there were competent offi- 
cers and crew on board of said boat, and whilst said boat was 
in the ordinary use for which she was chartered, and while 
being so used the boat, by an inevitable accident, was dam- 
aged, without any fault or neglect of the officers or crew, or 
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either of them, on board said boat at the time, that then they 
should find for the defendant. 

“3. That by the terms of the charter, the charterer was to 
return the boat in the same condition as when she was received 
by the defendant, “ ordinary wear and tear” excepted. That 
under the charter party, the charterer is not liable as an in- 
surer against the perils of the river, risks of navigation. If the 
jury should believe from the evidence that said boat had on 
board competent officers and crew at the time she was dam- 
aged, and at that time the said boat was in the ordinary use 
for which she was chartered, and while being so used she was 
damaged by the blowing wind or storm, without any fault or 
neglect of the ofticers or crew of said boat, that then they 
should tind for the defendant. 

“4. If the jury should believe, from the evidence, that said 
boat was chartered by Andy Bk: ick to defendant, and while so 
chartered she had competent officers and crew on board said 
boat, and while said boat was in the ordinary use for which 
she was chartered, she was damaged by an inevitable acci- 
dent, over which the officers and crew had no control, and 
without any fault or neglect of the said officers and crew, or 
either of them, that then the plaintiff cannot recever.” 

These charges the court refused to give, and the defendant 
excepted. 

There was a verdict and judgment for the plaintiff. The 
refusal of the charges is assigned as error. 


Boyies, Farrn & Croup, for appellant.—l. The evidence 
shows that the money due for repairing the boat had not 
been paid at the time of suit brought. Hence, there was no 
evidence to support the verdict, and the judgment should be 
reversed. —32 Texas, 606; 6 Nev. 175; 31 Iowa, 477; 23 La. 
An. 501. 

2. The fourth and fifth clauses of the charter party con- 
tain inconsistent provisious, but when construed together it 
is the manifest intention to except ordinary wear and tear. 
There was no ordinary wear and tear, but the boat was dam- 
aged by an inevitable accident. In such a case, it is the duty 
of the owner to keep the boat in age ee --2 Parsons 
Mar. Law, 599; 6 Mass. 63; 3 Johns. 4 

3. The charterer did not become the a of the boat, 
and for the injury resulting from an inevitable accident or act 
of God, he cannot be made liable.—3 Stew. & Port. 135 ; Ames 
v. Belden, 17 Barb. 513; 1 Benedict, 440. 

4. As tothe other rulings of the court, see 1 Woods C. C. 
273; 11 La. An. 624. 
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W. D. McKiystry, for appellee.—1. It is the duty of the 
court to construe written instruments.—31 Ala. 108 ; 3 a 
237; 19 Ala. 605 ; 23 Ala. 652 ; 26 Ala. 371 ; 27 Ala. 259; 18 
Ala. 720; 32 Ala. 569; 36 Ala. 496. The court medley 
construed the charter so as to make appellant liable 
for any damage to the boat during its continnance.—22 Ala. 
382; Chitty on Con. 14; Chitty on Pl. 524; 6 'T. R. 650; 1b. 

750; 10 East. 530; Pet ters’ C. C. 86; 4 E. & Bl. 963; TE. & 
Bl. 763 ; ; 26 Me. 36). Plowden, 284. 

2. The court correctly refused to give the charges asked 
by appellant for he could not excuse himself on the ground 
that the injury to the boat was the result of an inevitable 
accident. When a party by his own contract creates a duty 
or charge upon himself he is bound to make it good not- 
withstanding any accident by inevitable necessity.—4 Port. 
170; 2 Parsons on Con. (6 ed. note h.) 672 ; 22 Ala. 382, and 
Cases supra. 


STONE, J.—The cause of action declared on in this case 
is a claim for work and labor done, at the request of defend- 
ant, appellant here. It is brought in the name of Frank, 
and the concluding sentence of ‘the complaint is in the fol- 
lowing language: “Which said sum of money, with the 
interest, is now due, and is the property of the plaintiff.” 
This count fully sets forth all the constituents of an implied 
contract to pay money ; for it avers that the defendant caused 
the repairs to be put on the boat. It fully complies with the 
statute, which authorizes such action to be “ prosecuted in 
the name of the party really interested, whether he has the 
legal title or not.”—Code of 1876, section 2890. If the aver- 
ments of the complaint are proved, Finnegan is liable for the 
repairs, as for work and labor done at his request ; and, as 
he interposed no sworn plea denying Frank’s ownership of 
the claim, and right to sue upon it, that questiou was not 
raised in the court ‘below, and no question can be raised upon 
it here. Rule 29 of Practice in the Circuit Court. See form 
8, of Complaints—Code, page 702. The bill of exceptions 
purports to set out all the evidence, and it shows the repairs 
were done at the instance of Finnegan. Under these prin- 
ciples, the plaintiff was clearly entitled to recover, without 
any reference to the terms of the charter party. 

It is contended for appellant, that paragraphs 4 and 5 
of the charter party are somewhat incompatible, and that 
the latter must be construed as explaining, qualifying and 
dominating the former. Properly construed, we think there 
is no incompatibility between them. Paragraph 4 contains a 


provision that is somewhat uncommon. Its language is, 
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“ that the party of the second part—(Finnegan)-—shall assume 
all liability for * * all and every wear and tear of said 
steamer Peerless ; and should the party of the first part, and 
party of the second part disagree as to such wear and tear, 
then it shall be left to arbitration, and such arbitration shall 
be binding on the respective parties to this charter.” This 
is a clear obligation on the part of the charterer to make 
good the wear and tear of the steamer during his possession 
of it. The 5th paragraph is as follows: ‘The party of the 
second part agree to return to the party of the first part, at 
the expiration of the charter, the steamboat Peerless in the 
samme condition as when received, ordinary wear and tear 
excepted, as set forth in the preceding section four.” Now, 
the rule for construing written mstruments is, to give opera- 
tion and effect to every clause, if it can be done. We do 
not presume parties intend to insert contradictory clauses in 
their written contracts. We industriously search for some 
interpretation which will reconcile them. Paragraph 4, 
with distinct particularity, declares that the charterer shall 
make good, by compensation, the wear and tear of the steam- 
boat. He could not replace that which would be lost or suf- 
fered by wear and tear. That was a physical impossibility. 
He could and would compensate for it, however, by paying 
to the owner a sum equal to the deterioration the boat would 
necessarily sustain in the use. This he bound bimself to do, 
in paragraph 4. Paragraph 5 relates to the return of the 
boat, at the expiration of the bailment or charter. It could 
not be returned free from wear and tear, the necessary con- 
sequence of use. It could be returned “in the same condi- 
tion as when received, ordinary wear and tear excepted.” 
Repairs, if needed could restore it to that condition. Para- 
graph 4 provided for making good the losses incident to ordi- 
nary wear and tear. That injury was inevitable. But there 
might*be other injury. Paragraph 5 made provision for it; 
but inasmuch as paragraph 4 had already provided com- 
pensation for losses caused by ordinary wear and tear, it was 
neither necessary nor proper that a second provision should 
be inserted to meet them. Hence, the 5th paragraph, after 
providing for the return of the boat in the same condition as 
when received, excluded the question of wear and tear from 
its operation, and left it controlled by paragraph 4 alone. 
“Tn the same condition as when received, ordinary wear and 
tear excepted, as set forth in the preceding section 4,” is its 
language. 

Charter parties, like most other contracts, are made to 
assume very varying forms. Sometimes the owner parts 
only with his interest in the freights, retaining the command 
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and control of the vessel. A class of such contracts may be 
found, in which only partial dominion and direction of the 
ship or boat is p: arted with. In yet another class, the bailment 
is complete, and the charterer, during the continuance of the 
contract, has absolute control of the ‘vessel, its voyages, man- 
ning and direction. Parties, asa rule, can make their own 
contracts, can make them more or less binding; and when no 
rale of law or public policy is contravened, courts have no 
discretion but to enforce their contracts as they make them. 
In the class last-above stated, the charterer, for the time, 
is clothed with all the rights, and subject to all the duties and 
liabilities which attach to ownership. Abbott on Ship. marg. 
page 57, and note; Keene v. Davis, 1 Adolph & Ellis, 312 ; 
Pontchartrain R. R. Co., v. Heirne, 2 La. Annual, 129; Cutler 
v. Thuilo, 20 Me. 213; MeCarter v. Huntinton, 15 Johns. 298 ; 
Perry v. Osborne, 5 Pick. 421. 

Under the contract of charter in evidence in this ease, 
Finnegan, during lis term, became the qvasi owner of the 
steamboat, entitled to all the benefits of ownership, and sub- 
ject to all its liabilities, including those incurred for neces- 
sary repairs.—2 Wait’s Actions, 157 ; Steele v. Burk, 14 Amer. 
Rep. 60. 

Under the principles above declared, none of the rulings 
of the Cireuit Court did the appellant any injary. 


Affirmed. 


The American Union Telegraph Com- 
pany v. The Western Union Tele- 
graph Company. | 


Bill in Equity by Telegraph Company to Enjoin another Tele- 
graph Company from impeding or obstructing the Construe- 
tion of its Lines. 


1. Foreign corpcerations, constitutional prohibition as to doing business in this 
State, not violative of the federa! constitution. —The provision of the constitution 
(art. XIV, § 4) that ‘ no foreign corporation shall do any business in this State 
without having at least one known place of business and an authorized agent 
therein,” is a legitimate exercise of the police power of the State, 1s not in con- 
flict with any act of Congress, nor violative of any provision of the Federal 
Constitution. 

2. Same ; when equity will not aid by injunction. —A court of equity will not 
interfere by injunction at the suit of » foreign telesraph company to prevent 
a rival company from obstructing the erection of its poles and wires, when the 
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bill does not show that the complainant has any known place of business or 
any agent in this State, nor that it has acquired any property or rights of 
property here. 

3. Same; State cannot prohibit telegraph company from doing business within 
ifs limits.—The congress of the United States having exercised its power to 
regulate commerce between the States as to the construction of telegraph lines, 
no State ean directly, or indirectly, by legislative prohibition or otherwise, 
exclude a foreign tele graph company from doing business within its limits. 

4. Same; when State may requlate business of, within its limits.—The constitu- 
tioual power of congress to regulate commerce does not exclude the exercise of 
a concurrent power by the States, except so far as congress has actually exer- 
cised the power; and no act of Congress is to be interpreted as invading the 
police powers of the State, unless the intent is clear and obvious, 


APPEAL from Mobile Chancery Court. 

Heard before Hon. H. AusTILL. 

This was a bill filed by the American Union Telegraph 
Company against the Western Union Telegraph Company. 
The bill avers, that the American Union Telegraph Company 
is a corporation created by the laws of the State of Louisiana 
and domiciled in the city of New Orleans; that the purpose 
and object of said corporation was to erect, maintain and ope- 
rate lines of telegraph in Louisiana and in the adjoining 
States ; that its purpose was to erect telegraph lines along the 
right of way of certain railroads, which are named and de- 
scribed, and which are within the St:te of Alabama; that 
said company had accepted the provisions of the act of Con- 
gress approved July 24th, 1806, entitled “ An act to aid in the 
construction of telegraph lines and to secure the use of the 
same for postal, military and other purposes” that the sec- 
retary of the company had notified the Postmaster General, 
who had accepted the resolution of said corporation to that 
effect, and had ordered it filed ; and that all said railroads 
were public highways and _ post-roads of the United States. 
The bill further avers, that the Western Union Telegraph Com- 
pany claims the exclusive right to run their lines along the 
right of way of said railroads, and that they threaten to im- 
pede and obstruct the complainant in erecting and operating 
their lines thereon. 

The bill fails to show that complainant had obtained any 
property in this State, or that it had any place of business or 
any authorized agent therein. It also fails to show that com- 
plainant had obtained any right of way, or constructed or 
attempted to construct any line of telegraph therein. An 
injuction was prayed for, and a temporary injunction to re- 
strain the Western Union Telegraph Company from interfer- 
ing with complainants in setting up and operating lines of 
telegraph was granted. The defendant answered, moved to 
dismiss the bill for want of equity, and to dissolve the injunc- 
tion. It also demurred to the bill, assigning, among other 
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grounds not necessary to be noticed, the following, viz: 1. 
The biil fails to show that complainant had secured any right 
at law or in equity which defendant had injured or molested, 
or had attempted to injure or molest. 2 Because the bill 
fails to show that complainant has any known place of busi- 
ness or any authorized agent in this State. 

The chancellor dissolved the injunction and dismissed the 
bill, and the American Union Telegraph Company appealed 
to this court, assiguing the said decree as error. 


H. Priays, for appellant.—The bill shows that the Amer- 
ican Union Telegraph Company was organized to construct 
and operate lines of telegrap' in this, and other States, and 
that it has accepted the provisions of the act of Congress of 
July 24th, 1866, relating to the construction of telegraph lines. 
Rev. Stat. U.S. § 3964. Railroads are public highways and 
post-roads.—Const. Ala. Art. XIV, 21; Olcott v. Supervisors, 
16 Wall. 697. Appellant had a clear right to construct and 
operate their lines on —_ railroads.—Rev. Stat. U. S S$ 5268 ; 
Const. Ala. Art. VI, § 11; Art. XIV, § 21; Code of 1876, 
$$ 1930-1932. Having the highest sanction of State and Fed- 
eral authority, they might build on said roads at will, after 
obtaining the consent of the railroad companies or condemn- 
ing the easement in their hands and paying for it. They 
have only to obtain the consent of the railroad companies, 
and it is against them alone that they take proceedings to 
condemn the easement.—Code of 1876, $§ 1930-1932. This 
clear right the defendant threatened to impede and obstruct. 
No railroad company can limit the State’s exercise of its 
power of eminent domain, nor can it, being a post-road, 
exclude a telegraph company from its right of w ay.—N. O. 
é& iM. RR. vu. So & At. Tel. Co., 53 Ala. 211; Pensacola 
Tel. Co. v. Western U. Tel. Co. 6 Otto, 33 wy Brice’s Ul- 
tra Vires, 5,6; Thomasv. R. R. 101 U. S.7 ; 36 Ala. 317; 31 
Ala. 82. It is of no consequence to appellee how the appel- 
lant acquired the right of way.—-Code 1876, § 1930 ef seq.; 53 Ala. 
211. This billisin the nature of a bill quia timet ; it is to res- 
train the commission of a threatened nuisance of an injurious 
character tothe public. It showsa clear right in complainant, 
and irreparable injury and vexatious suitsimpending. Equity 
will grant an injunction in limine in such cases.— High on Inj. 
572; 2 Story Eq. 826, 922, 923; Wheeling and Belmont Bridge 
Case, 18 How. 508 ; Burden v. Stein, 97 Ala. 104; Lidev. Had- 
ley, 36 Ala. 627; Wright v. Moore, 38 Ala. 593; Mayor v. 
Rogers, 10 Ala. 37; Croton Turn. Co. v. Ryder, 1 J. Ch. 615. 
If the threatened injary is a trespass, equity may interfere. 
High Inj. 21; U. S. v. Duluth, 1 Dillon C. C.; 5th Ohio, 139; 
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6 J. Ch. 497; 27 Ala. 104; 36 Ala. 627. The right need not 
be first established at law, and a legislative grant is equivo- 
lent to establishing the right at law.—1 J. Ch. 611; ; 31 Me. 
362; 2 Dan. Ch. ‘Pi. 1623 (note). Complainant, although a 
foreign corporation without officers established in this State, 
may have this remedy.—Mayor of Columbus v. Rodgers, 10 
Ala. 37, 49. It is not yet doing business here, nor seeking to 
enforce any rights growipg out of its exercise, and they have 
the Congressional and State license to pass through the 
State. This franchise is in its possession, and it will be pro- 
tected.— Boston R. R. v. Salem &. s 2 Gray, 27; Gates v. 
McDaniel, 2 Stew. 211; 7 Conn. 50, 51. Complainants’ 
nights were vested by their acceptance of the benefits and 
burdens of the act of congress of July 24, 1866. 


Gaytorp B. Crark, and Frank B. Ciark, Jr., for appellee. 
The bill was properly dismissed. The appellant is a foreign 
corporation, and must show, before it can acquire any right, 
that it has at least one known place of business and an 
authorized agent or ageuts in this State-—-Const. of Ala. Art. 
XIV, $ 4; and it must show that it has acquired the right to 
construct its lines on the particular railroads mentioned in 
the bill, either by contract with their owners or by proceed- 
ings in invitum, and payment of just compensation for the 
property taken or destroyed.—Const. of Ala. Art. XIV, $§ 4; 
Art. 1, § 24; Code of 1876, $$ 1930-1-2. These sections only 
give to foreign corporations a mere fice nse to do business in 
this State, but they do not vest in them ex vi —— or by 
legal construction, any legal right to carry on such business 
over any particular railroad or an y particular property ; and 
they imply that the railroad companies have such a property 
in the right of way as to farnish a valuable consideration for a 
contract granting it to another. Before the right to take any 
particular property can be vested, the proceedings must be 
had and an award made pursuant to sections 4580 to 3600 of 
the Code. There is no pretense in the bill that these pre- 
requisites to the establishment of the right claimed have 
been complied with, and no suggestion that they will ever be 
complied with. If the appellant had, at the time this bill 
was filed, attempted to do what it says the Western Union 
Telegraph Company obstructed it in doing, it would itself 
have been a trespassser.— 2. O. & W. R. Rov. Smith, 49 Me. 
e M. & C. R. BR. v. Payne, 37 Miss. 300 ; Te ury Uv. R. | # 
10 Towa, 540; Powers v. Beers, 12 Wis. 212; Commissioners 

Dinham, 43 1.86; Graham v. R. R. Co., 27 Ind. 260; 
Washburn v. Miller, 117 Mass. 376 ; Mills on Eminent Domain, 
90; 128, 130. An interlocutory injunction is only proper to 
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preserve the statu quo until conflicting rights can be settled ; 
nor does it matter that the contemplated work is a public 
improvement—High on Inj. 47 ; Spenrice v. Wallace, 37 Miss. 
172. Appellant not being in the possession and enjoyment 
of any rights which the defendants are attempting to infringe, 
the court will not decree an injunction.— Enfield Bridge Co. v. 
Conn. River Co., 7 Coun. 30; Youngblood v. Youngblood, 54 
Ala. 486; Boulov. N. O. M. & T. RB. R., 55 Ala. 480; 3 
Waite’s Actions and Defences 685 ; Brickell’s Digest, 673, 
472,473. A bill not disclosing a case for equity is fatally 
defective, and it may be taken advantage of at any stage of 
the proceedings — Teagve v. Wade, 59 Ala. 369. 


SOMERVILLE, J.—The bill in this case was filed by the 
appellant against the appellee, claiming to be organized as a 
body corporate under the laws of Louisiana, and showing 
itself entitled, as a telegraph company, to the benefits of the 
act of Congress of July 24, 1866, relating to the construction 
of telegraph lines, over the public domain, across navigable 
streams, and along “ any of the military or post-roads of the 
United States.” 

The complainant does not allege the possession or owner- 
ship of any property whatever, in the State of Alabama, 
except its corporate franchise, nor does it claim to have 
acquired by contract, condemnation or otherwise, any right 
of way for the construction of its lines within the territorial 
jurisdiction of this court. It is, however, averred, that the 
appellee (the defendant in the bill) threatens to harrass, im- 
pede and obstruct complainant, so as to delay or prevent the 
construction of such work or enterprise, which it has a right 
to prosecute under the license authorized by the said act of 
congress. Itis claimed that these .threats, if executed, will 
produce irreparable damage and the bill prays an injunction 
to restrain the execution of them. The case was submitted 
on demurrer and motion to dismiss for want of equity, and 
the chancellor sustained the demurrer, dismissed the bill 
and dissolved the temporary injunction. 

Section 4, art. 14 of the Constitution of 1875 provides that 
“no foreign corporation shall do any business in this State 
without having at least one known place of business and an au- 
thorized agent or agents therein, and such corporation may be 
sued in any county where it does business by service of pro- 
cess upon an agent anywhere in this State.” 

This clause of the Constitution is prohibitory and needs 
no legislation to carry the mere prohibition into effect, or to 
give it force. The bill, filed by the appellant corporation, 


fails to aver that it has any place of business or an author- 
VoL. LXVII. 





1880. | OF ALABAMA. 31 
[American Union Telegraph Co. v. Western Union Telegraph Co.} 


ized agent in the State of Alabama It has, therefore, pre- 
sumptiv ely no lawful right to do any business in the State by 
reason of this Constitutional prohibition, provided the clause 
in question is not violative of the Constitution of the United 
States, or of any law enacted by Congress pursuant thereto. 

To this question we propose to direct ovr inquiry. Con- 
gress has power to regulate commerce with foreign nations 
and among the several States.” —Const. U.S. Art. 1 § 8 par 3. 
The act of Congress, approved July 24, 1866 (14 Stat. 221 ; 
Rey. Stat. sec. 5263 ef sey.) under which appellant claims its 
license, confers simply “ the right to construct, maintain and 
operate lines of telegraph ” along mililary or post-roads of 
United States, over the public domain or across navigable 
streams, aud this law has been held by the Supreme Court of 
the United States to be a valid exercise of the power to reg- 
ulite commerce between the States —Pensucola Tel. Co. v. 
West. Union Tel. Co. 96 U.S. (6 Otto,) 1. 

The same court had previously held, in Paw v. Virginia, 8 
Wall. 168, that a State might exclude a foreign insurance 
company from its jurisdiction, and that such companies, 
when mere corporations find no —— in that clause of 
the Federal Constitution, which declares that the “ citizens 

‘ach State shall be entitled to all the privileges and im- 
munities of citizens of the several States.”—(Art. 4, § 2.) 
That was not, however, the case of a corporation engaged in 
inter-State commerce, such as a telegraph or railroad com- 
pany, and as to these the rule is decided to be different.—(6 
Otto, 1.) Admitting the soundness of this conclusion, we 
may concede 1“ logical sequel, as enunciated in the case of 
Pensa. Tel. Co. West. U. Tel. Co , supra, that no State can 
exclude such ieesign corporations from doing business within 
its limits, directly or indirectly, by legislative prohibitions, 
or otherwise. 

The power to regulate commerce is manifestly a dormant 
power until brought into activity. It covers a wide field and 
embraces many subjects, and to the extent that congress fails 
to exercise it in any given case, it seems to be conceded that 
it isa coneurrent power and may be exercised by any State. 
As said, by Justice Swayne, speaking for the Suprerhe Court 
of the United States, in Gilman v. Philadelphia, 3 Wall. 713 
(725). “Until this dormant power of the Constitution is 
awakened and made effective by appropriate legislation, the 
reserved power of the States is plenary, and its exercise in 
good faith cannot be made the subject of review by this 
court.” 

This coneurrent exercise of such a power by the Federal 
and State Governments is illustrated in the case of Steamship 
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Co. v. Joliffe, 2 Wall. 450. There Congress had provided by 
law a system under which the master and owner of vessels, 
propelled by steam, were required to employ competent pilots 
to navigate such vessels on their voyage. The legislature of 
California passed an act entitled “An act to establish pilots 
and pilot regulations for the port of San Francisco.” Mr. 
Justice Field, delivering the opinion of a majority of the 
court, says, speaking of the constitutional power under dis- 
cussion. “ But this clause does not, in terms, exclude the 
exercise of any authority by the States to regulate pilots, on 
the contrary, the authority of the States to regulate the 
whole subject, in the absence of legislation on the part of con- 
gress, has been recognized from the earliest period of the 
government.” The two acts, the one passed by the general 
government and the other by the legislature of California, 
though both related to the same general subject matter, were 
declared consistent with each other and a valid exercise of 
legislative power. The California statute was clearly a police 
law or regulation, and was sustained, no doubt as such. In 
Gilman v. Philadelphia, supra, Mr. Justice Swayne recog- 
nized a familiar political axiom in American constitutional 
law, pertinent to this discussion, when he said: “ The Na- 
tional government possesses no power but such as has been 
delegated to it. The States have all but such as they have 
surrendered.” 

In Pensa. Tel. Co. v. West. Un. Tel. Co., supra, Watts, Ch. 
J., said: “State sovereignty, under the constitution is not 
interfered with. Oaly national privileges are granted.” 
And again: “Upon principles of comity, the corporations 
of one State are permitted to do business in another unless 
it conflicts with the law, or unjustly interferes with the rights 
of the citizens of the State into which they come.” 

In the License Tax Cases, 5 Wall. 469, it was declared by 
Cuase, C. J. in behalf of the court, that a license to sell 
spirituous liquors, obtained from the General government, 
conferred no authority on the license to violate any police 
law or regulation of a State, in whose domain he might seek 
to exercise the right. 

The police power of a State is a most important power, 
essential to its very existence, and has been declared by the 
supreme judicial interpreter of the Federal Constitution to 
embrace “the protection of the lives, health and property of 
her citizens, the maintainance of good order, and the preser- 
vation of the public morals ; and the legislature,” it is added, 
“cannot by any contract divest itself of the power to pro- 
vide for these objects.” — Beer Co. v. Massachusetts, 97 U.S. 
(7 Otto), 25. 
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Without this valuable power, that protection of life, libert 
and property, for which all government is established, coul 
not be secured to the citizens of any commonwealth. No 
law of the general government is, therefore, to be interpreted 
as invading this power unless such intent is clear and obvi- 
ous. The mandate of Sec. 4, of Art. 14, of the Constitution 
of Alabama,- which requires foreign corporations to have a 
known place of business and an authorized agent, is just as 
much a police regulation for the .protection of the property 
interests of its citizens as a law forbidding vagrancy among 
its inhabitants. It does not impede or obstruct unreasona- 
bly any right conferred on foreign telegraph corporate com- 
panies by the act of Congress of July 24, 1866, and is there- 
fore free from constitutional objection. Nor do we design to 
intimate that any State law having such an effect would be 
constitutional. 

The appellant corporation, in its bill, does not show that it 
is the possessor or owner of any property in the State of Ala- 
bama, nor in fact of any property, save its corporate fran- 
chises, acquired from a foreign jurisdiction. It neither claims 
to have purchased or condemned any right of way under its 
license. It does not claim to have constructed or attempted 
to construct any portion of its contemplated line of telegraph, 
oF to have procured the material therefor. We do not think 
the protective and preventive jurisdiction of a court of equity, 
by the extraordinary process of injunction, can or should be 
invoked upon such a remote and speculative apprehension of 
injury. A complainant might, with as much reason, seek to 
enjoin waste upon a well-timbered tract of land for which he 
was negotiating, and a deed to which he expected to cbtain 
the following day or ensuing week ; or to ask protection by 
injunction against interference with a ferry franchise before 
he was the possessor or owner of the banks of the stream 
over which he proposed to run it. 

The history of equity jurisprudence, we apprehend, fails to 
furnish a case of this character where there has ever been an 
interposition by injunction under the pretext of preventing 
irremediable damage, or on any other ground of chancery 
jurisdiction.— Gates v. McDaniel, 2 Stew. 211; Osborn v. 
Bank of U. S.,9 Wheat. 738 ; Baird v. Shore Line, 2 Blatch. 
276; High on Inj. $$ 7, 8, 10; 3 Waite’s Act. and Def. p. 
685, § 9. 

There is no error in the decree of the Chancellor, and it is 
affirmed. 
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Smith v. MeGuire. 


Bill in Equity to Cancel Conveyance as Mortgage of Wife's 
Statutory Estate. 


1. Ejuitable separate estate; what words create in deed.—A conveyance to 
“the sole and proper use, bevefit and behoot” of a married woman, whether 
these words are used in the usual granting clause, or in the /ubendun, create 
in her an equitable separate estate, 

2. Official acknowledgment of deed ; its effeet.—The official certificate of the 
acknowledgment by a marcivd woman of a conveyance passing her real 
estate, is a part of the conveyance and necessary to its validity; aud, thong 
it is not conclusive, the evidence impeaching it must be clear and convincing 

3. Same; what evidence not sufficient to impeach. —When the testimony relied 
on to impeach the certificate is based on the fraud and daress of the husband 
in procarinvg the wife’s signature and the evidence of such frind aud duress 
proceeds from the husband and wife only, their credibility is affected by their 
Interest ; and when (as in this case) the testimony relates exclusively to 
occurrences between themselves, in the privacy of domestic life, and is uncor- 
roborated by any other evidence, while the testimony is full and positive that 
the wife was intormed of the contents of the conveyance, and that she volun- 
tarily executed and acknowledged it, the evidence is not sufficient to overcome 
the certificate. 


APPEAL from the Chancery Court of Mobile. 

Heard before the Hon. H. Austin 

The appellant, Mrs. E. E. Smith, filed her bill to cancel a 
mortgage on a store-house and lot of land, in the city of 
Mobile. The property was conveyed to Mrs. Smith in 1866, 
and the habendum clause of the deed uses the following words : 
“to have and to hold,” &e., “to the sole and proper use, 
benefit and benoof of the said” &e. 

Her husband, J. E. Smith, furnished the money to buy the 
property, but it was conveyed by his vendor to appellant. 
The husband becoming embarrassed in business and wishing 
to raise money on this property, authorized his brother, G. 
W. Smith, to negotiate the loan for him ; the latter applied 
to Miller & Co., of Mobile, for a loan and proposed to secure 
it by a mortgage on the property, bat this was refused. At 
the suggestion of T. P. Miller an absolute deed to the prop- 
erty was made by appellant and her husband, conveying the 
lot to G. W. Smith. This deed was rejected and returned to 
St. Louis, Mo., (where appellant and her husband resided), 
because it was not executed in the presence of two witnesses 
and was not properly acknowledged. A second deed was 
prepared and sent to J. E. Smith, which was witnessed and 


ackuowledged. Thereupon, G. W. Smith borrowed from 
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appellee, MeGuire, through Miller & Co., $4,000, the re-pay- 
ment of which he secured by a deed of trust on this property. 
As soou as the loan was effected, G. W. Smith re-conveyed 
the property to appellant ; the money received from the loan 
was given to J. E. Smith by G. W. Smith, and was used by 
the former in his business. The trustee in the deed being 
about to sell the property, Mrs. Smith filed this bill alleging 
that the property was her s/u/utory separate estate ; that ner 
signature to the deed was procured by the fraud and duress 
of her husband ; that she did not voluntarily execute it, and 
prayed that it might be canceled as a cloud on her title. 

There was no proof of fraud or duress on the part of the 
husband except such as arose from his own testimony and 
that of his wife. They both testified that the wife’s signature 
to the deed was not voluntary; that she refused to sign it 
until her husband threatened to kill her if she did not sign 
it; that she at Jast signed it for fear of losing her life ; the 
husband also testified that he procured his wife’s signature 
to the trust deed by threatening to kill her if she refused; he 
testified further, that he represented to her that he could 
soon pay off the mortgage on the property, and that as soon 
as 2 loan could be effected the property would be re-conveyed 
to her. The testimony of the notary, who took the acknowl- 
edgment, as well as that of his clerk, was that Mrs. Smith 
and her husband came to his oftice to acknowledge the deed, 
and that their son, who accompanied them, was called in as 
a witness to the deed and signed his name thereto as such. 
They also testified that they saw nothing like duress on the 
part of the husband, and that Mrs. Smith assented to the 
question or statement that she voluntarily executed the con- 
veyance. 

The Chancellor dismissed the bill, and his decree is 
assigned as error. 


Taytor & Macanryey, and James Bonp, for appellant. 
1. The property was the statutory separate estate of Mrs. E. 
E. Smith. The Supreme Court of the United States in the 
case of Lippincott v. Mitchell, 4th Otto, 767, decided that the 
precise words used in this deed, viz: “to her sole and proper 
use, benefit and behoof,” did not exclude the marital rights 
of the husband, and the wife held a statutory separate estate. 
The intent to exelude the husband’s rights must be expressed 
in clear terms.——Me Millan v. Peacock, 57 Ala. 127; Short v. 
Battle, 52 Ala. 456; Johnson v. Johnson, 32 Ala. 637 ; Huckabee 
v. Andrews, 34 Ala. 646. In construing words of similar 
import, this court has decided that they did not have the 
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effect of creating an equitable separate estate.—Connor v. 
Williams, 47 Ala. 1383; 39 Ala. 619. 

These words once answered an important purpose in the 
habendum of a deed. This clause of a deed Chancellor Kent 
declared had degenerated into “a mere useless form.” —4 
Kent's Com. 569; 2 Bl. Com. 298; Shep. Touchstone, 98 ; 
2 Coke Lit. 283-4. 

The deed to G. W. Smith and the mortgage by him to 
McGuire were merely parts of a device to obtain a loan on 
the wife’s statutory estate for the husband’s benefit, and are 
void.— Williams v. Buss, 57 Ala. 487; Connor v. Williams, 57 
Ala. 131. 

2. The deed of Mrs. Smith to. G. W. Smith was procured 
by the fraud and by duress of her husband ; an acknowledg- 
ment obtained by force, fear or compulsion passes no title.— 
30 Ala. 338 ; 1 Waite, 85 ; 6 Waite, 661; 13 Mass. 3/1; 18 Md. 
319; Schrader v. Decker, 9 Penn. St. 14. 


OveraLl & Bestor, for the appellee.—The words “for her 
sole and proper use, benefit and behoof,” which are found in 
the habendum of the deed to Mrs. Smith, created in her an 
equitable separate estate which she could bind for her hus- 
band’s debt.— Miller v. Voss, Taylor & Co.,63 Ala.; Con- 
tinental Insurance Co. v. Webb, 54 Ala. 131; Anderson v. 
Hooks, 11 Ala. 953. The decision in Lippincott v. Mitchell, 4 
Otto, 767, is opposed to the decisions of this court, and the 
rules of real property in this State are settled by the 
decisions of our own court. 

2. “In all cases the reliance of the purchaser is upon the 
record, and when that discloses an unimpeachable title he 
receives the protection of the law as against unknown and 
latent defects.” —Carpenter v. Longan, 16 Wall. 276; 1 Jones 
on Mortgages, 549. 


BRICKELL, C. J.—1. Through a long line of decisions, 
reaching far back in the past, it has been settled that the 
words of this conveyance, “to the sole and proper use, ben- 
efit and behoof,” when found in a conveyance as descriptive 
or definitive of the quality of the estate conferred thereby on 
a married woman, whether found in the usual granting or in 
the habendum clause, create in her an equitable separate 
estate, and of themselves, unless otherwise expressly limited, 
exclude the marital rights of the husband.— Willer v. Voss, 62 
Ala. 122. These decisions have grown into land marks of 
property—have become elements and of the essence of titles 
to real estate, and without producing insecurity, and inviting 
litigation, they can not be questioned. We forbear all dis- 
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cussion of the question they involve, and unless we were will- 
ing to unsettle the titles resting, and acquired in reliance 
upon them, can not now depart from them. 

2. The official certificate of the acknowledgment by a mar- 
ried woman, of the execution of a conveyance passing her 
real estate, or the attestation of such conveyance by wit- 
nesses, form parts of the conveyance, and are indispensable 
to its validity. To the one or the other, as it may be found 
indorsed, or expressed on the face of the deed, the purchaser 
must look, to ascertain whether title has passed. ‘Lhe official 
certificate is not conclusive evidence of the facts recited in it. 
The force and effect accorded to a fine at common law, for 
which the certificate is usually said to be a substitute, can 
not be accorded to it. In Sheppard’s Touchstone, 9, it is 
said, and such is the usual language of the ancient author- 
ities: “if there be any woman that hath a husband, that doth 
join with her husband in the conveyance, the judges or com- 
missioners must take care that they do examine her whether 
she be willing, and do part with her right in the land will- 
ingly, or by compulsion of her husband, yet hath she no way 
to relieve herself from it when itis done.” A fine was a 
judicial proceeding of more solemnity and dignity than the 
acknowledgment of execution by a married woman, author- 
ized by our statutes, which may be taken and certified by 
the most inferior judicial officers, and also by mere ministe- 
rial officers. We can not but be aware that in practice it is 
often regarded more as matter of form than of substance, 
and often all inquiry into the facts beyond that of mere sign- 
ing the conveyance, is dispensed with; or if inquiry is made, 
it is in the presence of the husband, and so carelessly con- 
ducted that the willingness of the wife to join in the convey- 
ance is taken for granted, rather than ascertained. The 
necessities of justice, the prevention of the deprivation of the 
wife of her estate, by the negligence of the officers of the law, 
or by their fraud, must compel an inquiry whether the cer- 
titicate speaks the truth—whether the wife has acted freely 
and voluntarily, or in the transaction was subjected to the 
duress of the husband, or was the victim of fraud.— Wichener 
v. Cavender, 38 Penn. St. 334 ; Schroeder v. Dicker, 9; Ib. 14, 
As the certificate forms part of the deed—is essential to its 
validity, and purchasers are invited to look to and rely upon 
it, all will admit that the evidence impeaching it, ought to be 
clear, convincing, and conclusive, reaching a high degree of 
certainty, leaving upon the mind no fair, just doubts.—Bar- 
rett v. Proskauer, 62 Ala. 486. Otherwise, there would be the 
most painful uncertainty and insecurity in regard to the 
titles to a large, if not the larger, part of the real estate of 
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the State which is, and has been for years past the subject of 
individual alienation. When the testimony proving the fraud 
or duress, as in tiie case before us, proceeds from husband 
and wife only, their credibility is affected by their interest. 
The statute renders them competent witnesses, but it does 
not remove, or undertake to remove, tie considerations 
affecting their credibility, arising from their relation, and 
their interest in the issue, which the wife forms. If the con- 
veyance is annulled, the wife is restored to her title, and the 
husband to an enjoyment with her of the estate, and the con- 
tingent estate which may accrue if he survives her—prejuadice 
or bias, arising from the relationship of the witness to the 
parties or to the matter in controversy, though not disqual- 
ifying, was at common law, aud is now a cireumstance affect- 
ing credibility. The common law rule, excluding the witness 
who had a direct, immediate interest in the event of the suit, 
whose interest conflicted with his duty, and the rule per- 
mitting his bias to be shown to affect his credibility, were 
founded on the known frailties of human nature, not less 
to-day, than when the rule of exclusion was rigidly enforced. 
The credibility of a witness is also affected more or less by 
the circumstances under which he testified, and by the con- 
sistency of his evidence, with other evidence which must be 
accepted as true. Here is a husband once of ability to give 
the wife the property in controversy, without embarrassing 
his active business operations, or impairing the rights of 
creditors. He is reduced to insolvency, and the property is 
about to be taken for the payment of his debts, and must be, 
unless by his own oath and that of his wife, fraud and 
threats of violence to her, compelling her into the convey- 
ance, shall be openly confessed. Yet, when the conveyance 
was executed, when it was acknowledged and certified, there 
was not a fact or circumstance indicating that the wife was 
not acting freely and intelligently, and there are more aftirm- 
ative facts indicating her full knowledge, and unbiased 
volition, than generally attend such transactions. Witnesses 
to the execution of the deed being desired, they call their 
own son as one of them, and he attests in ignorance that the 
shame of his father and the Oppression of his mother are 
concealed in the act, he could hereafter, and would be com- 
pelled to testify was free, voluntary, and intelligent. A 
former deed of the premises had been executed for the same 
purposes as this conveyance, but not in the form prescribed 
by the statutes. Not answering the purposes, they were 
advised it was necessary to execute the present conveyance, 
attested by witnesses, and properly acknowledged before an 
officer having authority to take and certify the acknowledg- 
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ment of conveyances. Ifthe former conveyance was freély 
and voluntarily executed, it would be a strong circumstance 
in support of the present conveyance, as would coercion in 
the execution of that conveyance cast suspicion upon the 
present. Yet these witnesses are silent in reference to the 
former, contenting themselves with impeachment of the 
present conveyance. It may be the husband and wife testify 
truthfully ; and he is and has been the false husband, and 
vile tyrant he confesses himself, but the security of the titles 
to real estate, bearing evidence of validity the law prescribes, 
requires that they should not be disturbed without corrobo- 
rating evidence, proceeding from disinterested witnesses, or 
some fact or circumstance in corroboration attending the 
trapsaction. The evidence of the notary and his clerk, is 
full, that the wife was informed of the contents of the con- 
veyance, voluntarily executed, and acknowledged the execu- 
tion. In the absence of a fact in corroboration of the 
evidence of husband and wife, the official certificate ought 
not to be overturved.— Willer v. Marx, 55 Ala. 322. The evi- 
dence which renders it nugatory and void, converting the 
conveyance into mere waste paper, should not be beclouded 
with circumstances of suspicion, or if it is, ought to be cor- 
roborated. Especially is this true when the evidence in 
impeachment proceeds only from the husband and _ wife, 
refers only to occurrences between them in the privacy of 
domestic life, is easily fabricated and almost impossible of 
contradiction. 


Affirmed. 


Hild v. The State of Alabama. 


Burglary ; when may be commitied by person in charge of house.—An employe 
left in charge of a house, who enters a closed room and _ steals therefrom, 
when, by virtue of his employment, he had no right to go there, is guilty of 
burglary. 


AppEaAL from Mobile City Court. 

Tried before Hon. O. J. Semmes 

Charles Hild was indicted for burglary in breaking and 
entering the dwelling house of V.S. Davis, with intent to 
steal. Hild was a farm laborer employed by Davis, and 
lived in the same house with him. Davis went to Mobile, 
leaving Hild in charge of the premises, and on his return 
found that his room had been entered, and various articles 
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of clothing had been stolen. The defendant was absent, but 
confessed that he had taken the articles. Davis testified 
that the defendant, although he was left in full charge of the 
house, had no right to go into his room, and that the doors 
of his room were closed but not locked. The defendant 
requested the court to charge the jury, “that if they believed, 
from the evidence, that the room of Mr. Davis fell within the 
trust and employment imposed on the defendant they must 
find him not guilty of burglary.” This charge the court 
refused to give and defendant excepted. 

The defendant was convicted, and the refusal to give the 
charge set out above is the error complained of. 


W. E. Ricuarpson, for the defendant, cited 2 Hale’s Pl. Cr. 
354; Clark’s Manual, 847; 1 Russell on Crimes, 794; /Ad- 
mond’s case, Hutton’s Rep. 20; S. C., Kilyng (King’s 
Bench), 67. 


H. C. Tompkins, Attorney-Generai for the State, cited Low- 
der v. The State, 63 Ala. 143; U.S. v. Bowen, 4 Cr. C. C. 
694; Gray’s case, 1 Strange, 481 ; Cornwall’s, 2 7.881 ; Hut- 
ton’s Rep. 20; 2 Russell on Crimes, 7-11. 


STONE, J.—The charge asked and refused in this case is 
not reconcilable with the principle settled in Lowder v. The 
State, 63 Ala. 143; see also, Clark’s Manual, 847. Moreover, 
it is doubtful if this charge was not calculated to mislead. 
The City Court did not err in refusing to give the charge 
asked. 

Affirmed. 


Lott v. Graves. 
Petition by Administrator to Sell Lands to Pay Debts. 


1. Fimeral expenses of wife, must be borne by the husband.—The law casts on 
the surviving husband the duty and legal obligation of burying his deceased 
wife, and of paying for the proper funeral expenses, 

2. Hquitable separate estate of wife, not charged except by her.—No one except 
the wife, by her own contract, can create a charge on her equitable separate 
estate, and no one can after her death incur any debt for which such estate 
can be made liable. 


AppzaL from the Probate Court of Mobile county. 


Heard before Hon. Prick Wit.iams. 
Von. LXVII. 
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Appellee Graves filed his petition in the Probate Court of 
Mobile, praying for letters of administration on the estate of 
Clara E. Lott, who was the wife of the appellant Lott. 

This petition averred that petitioner was the largest cred- 
itor of said intestate ; that his claim was for the funeral ex- 
penses ; that the property of said estate consisted wholly of 
realty, which was the equitable separate estate of Clara ‘E. 
Lott ; that appellant was insolvent ; that the funeral expenses 
were incurred by appellee wholly on the faith and credit of 
said estate; that said expenses were essentially necessary 
for her suitable interment. 

Letters were granted to appellee by the court, and subse- 
quently he filed a petition to sell the land for the payment 
of debts. 

Appellant, and the heirs of Mrs. Lott demurred, because 
the petition did not show: 

1. That the land was the equitable separate estate of Mrs. 
Lott, and the petition did not show that the claim for the 
payment of which it was sought to be sold was founded on 
any contract, either express or implied, made by Mrs. Lott. 

2. Because the debt was for funeral expenses, and was the 
debt of the husband. 

3. Because the petition showed that the debt was con- 
tracted after the death of a married woman by some one, 
and that ber separate equitable estate was not liable for it. 

The court overruled these demurrers. 

Appellee testified that the articles composing his claim 
against the estate were ordered by the husband of Mrs. Lott 
at the time of her death; that Mrs. Lott “made no bill with 
him” during her life; that he knew of only one debt against 
the estate, viz.: his own account for the funeral expenses ; 
and that no claims had been filed against her estate. 

Appellant then made a motion to vacate the letters of ad- 
ministration which had been granted to appellee, on the 
ground that the testimovy showed, that while the letters had 
been granted to Graves as the largest creditor of the estate, 
be was not a creditor of Mrs. Lott, but of her husband, and 
because it appeared that no claims had been filed against 
the estate, and it had not been shown that there were any 
creditors. 

The court overruled this motion and granted an order to 
sell the land for the payment of debts. This action of the 
court is assigned as error. 


OveratL & Bestor, for appellant.—At common law it was 
the duty of the husband to maintain the wife while living 
and to bury her when dead, and this duty is in no way im- 
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paired or lessened by the fact that the wife may have or 
leave an equitable or statutory separate estate —Gunn v. 
Samuels, 33 Ala. 201; Smyley v. Leese, 53 Ala. 97. Nor does 
it matter that the husband is insolvent.—Gunn v. Samuels, 
supra. 

Here, after the death of the wife, an attempt is made to 
fasten a charge on her equitable separate estate on a con- 
tract not made by her, but by her husband, with a third 
party. “Without the concurrence of the wife the husband 
cannot by any contract, not even for necessaries, create a 
charge on the wife’s equitable separate estate.”—O’ Connor 
v. Chamberlain, 59 Ala. 439; also, 63 Ala. 447. 

Nor can this claim be supported on the ground that the 
law creates a charge on the estate for its payment, without 
regard to any contract.—Smyley v. Reese, 53 Ala. 97. 

The testimony shows that the claim of appellee was 
founded on a debt of the husband. 


James Bonn, for appellee.—Nothing is of more imperative 
necessity than the burial of the dead. When a person dies 
who leaves no estate, the expense of burying him is a charge 
on the county where he dies.—Code, $1748. When the de- 
ceased leaves an estate, the funeral expenses are a preferred 
charge on that estate.—Code, § 2430. And these expenses 
are a charge on the estate independent of any question of 
contract.—See Papelyea v. Russell, 1 Daly (N. Y.) ; United 
States v. Eggleston, 4 Sawyer, 199. 

Under section 2429 of the Code, the lands can be charged 
with the payment of the funeral expenses, because a// the 
property of a decedent is charged with the payment of his 
debts. 

The kusband is liable at common law to pay for the burial 
of the wife, but when a wife dies leaving a large estate, while 
the husband is poor, shall the wife be buried at the expense 
of her own estate and in accordance with her station, or shall 
she be buried as a pauper, at the expense of the county? A 
father is as much bound to maintain and bury his child as a 
husband is to perform these duties towards his wife. In the 
ease of a child, an allowance will-be made to the father for 
the payment of funeral expenses out of the child’s estate. 
Watts v. Stecle, 19 Ala. 656; Beasley v. Watson, 41 Ala. 234; 
2 Brick. Dig. 292. . 

There is no difference in principle between these cases and 
an allowance to the husband out of the wife’s estate for the 
payment of her funeral expenses. 

As to the motion to vacate the letters, see Curtis v. Wil- 
liams, 33 Ala. 570.—Code, $$ 2350, 2351. 


VoL, LXVII. 
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STONE, J.—The law casts on the surviving husband the 
duty and legal obligation of burying his deceased wife, and 
of paying for the proper funeral expenses. No one, except 
the wife by her own contract, can fasten a charge on her 
equitable separate estate. It follows that neither the sur- 
viving husband, nor any one else, after the death of the 
owner of such estate, can incur any debi, for which the 
estate can be made liable.--Gunn v. Samuel, 33 Ala. 201; 
Smyley v. Reese, 53 Ala. 89. The expense of burying Mrs. 
Lott was in no sense a debt due from her estate, and could 
not constitute the owner of such claim a creditor of her 
estate. Graves, not being a creditor of hers, had no claim 
or right, on that account, to the administration of her estate, 
and the claim was not a debt, to justify the sale of her prop- 
erty for its payment.— Owens v. Childs, 59 Ala. 113; Garrett 
v. Bruner. 

Reversed and remanded. 


McCarthy v. Zeigler. 


Appeal from Judgment rendered by Court on Facts, a Jury 
being Waived. 


1. Supreme Court; power to review case sumilte 1 to decision of court without 
jury.—When an issue of fact is submitted to the decision of the court in a 
civil action without the intervention of a jury, this court can only review the 
sufficiency of the facts to support the judgment when there has been a special 
finding which has been reduced to writing and entered on the minutes of the 
coart. 

2. Special finding; what is not —The sole qnestion of fact being the de- 
livery, rel non, of a deed by the deceased grantor in his life-time, the bill of 
exceptions set ont all the evidence addneed and added: ‘Upon this evi- 
dence, the cause was submitted to the court as a question of law, whether the 
said grantees held the title to said property under said conveyance, or 
whether the property belonged to the estate of the deceased grantor, and to 
the rulings upon said finding of facts the plaintiff excepted,” while the judg- 
ment entry, after reciting the submission of the cause to the court withont a 
jury, added, ‘and the court upon due consideration of the same, is of opin- 
ion that the plaintiff is not entitled to recover.” /feld, that the record did 
not show a special finding ou the facts, and this court could not revise the 
judgment. 


AppEAL from the Cireuit Court of Mobile. 
Tried before Hon. H. T. Tovutmi. 


No statement of facts is necessary. 


G. L. Sarru, for appellant. 
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OveraLL & Besror, for appellee.—As this cause was sub- 
mitted to the court without the intervention of a jury this 
court will not revise the action of the Cireuit Court inits de- 
cision of the facts.—18 Ala. 566. 


SOMERVILLE, J.--Where, in a civil case, a jury is 
waived by the parties, and an issue of fact is submitted to 
the determination of the court, it is provided by the statute, 
that “in such case the finding of the court upon the facts 
shall have the same effect as the verdict of a jury.”—Code 
(1876), § 3029. It is further provided that this court, in the 
exercise of its appellate jurisdiction, may review the suf- 
ficiency of the facts to support the judgment of the inferior 
court only where there has been a specia! finding of the facts 
at issue between the parties.—Code, $$ 3030-31. 

The sole question of fact to be determined in this case 
was, the delivery or non-delivery of a certain deed to real 
estate executed and duly acknowledged by one James Me- 
Carthy, but retained in his possession until his death, when 
it was obtained by the grantees under claim that it had been 
constructively delivered to them during the grautor’s life. 

The evidence bearing on this issue was not without con- 
flict, and is recited in the bill of exceptions, which concludes, 
thereupon, as follows: “Upon this evidence the cause was 
submitted to the court to decide, as a question of law, whether 
the said trustees, Christopher and Kate Johnson [the 
grantees in the conveyance] held the title to this property 
under the said instrument, or whether the property belonged 
to the estate of James McCarthy and entitled the adminis- 
tratrix to the rents from said Zeigler, the defendant. And to 
the rulings of the court upon said finding of facts the plaintiff 
excepted,” &c. 

The record fails to disclose any such “special finding of 
facts” as is demanded by the statute before this court can 
assume jurisdiction to review the conclusions of the Circuit 
Court on the evidence. This finding is required to be not 
only special, as opposed to a general finding, but is required 
to be “reduced to writing and entered upon the minutes of 
the court.”—Code, § 3030. 

The judgment entry, in its recitals, does not fulfill the ex- 
actions of the statute. After stating that the case was sub- 
mitted for trial without the intervention of a jury, it con- 
cludes as follows: “And upon due consideration of the 
same the court is of opinion that the plaintiff is not entitled 
to recover, and hence judgment is rendered for the defend- 
ant.” This was a general and not a special finding by the 


court, and the assignment of error based on an exception to 
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it does not authorize us to revise the judgment of the lower 
court on the evidence. Such judgment is conclusive in the 
appellate court, and no more the subject of revision than 
would be the verdict of a jury in a common law court. 
Code, § 3029; Etheridge v. Malempre, 18 Ala. 566. 

The judgment is affirmed. 


Underhill, Receiver, v. The Mobile 
Fire Department Insurance Com- 
pany. 


Bill in Equity to Declare Transfer of Stock void, and for an 
Account. 


1. Statute of limitations, applies in equity to bill for conversion of stock.—Six 
years is the statutory bar to an action at law for the recovery of damages for 
thé conversion ef personal property, and the same limitation applies to a suit 
in equity which seeks to hold the defendant responsible for the conversion of 
shares of stock in an incorporated association. 

2. Same; defense of; when available on demurrer.—-When a bill in equity 
shows on its face that the claim asserted is barred by the statute of limitations, 
the defense is available on demurrer, and, if facts exist which take the case out 
of the operation of the statute they should be averred in the bill. 

3. Same; when does not run. —'The general principle is well settled that the 
statute of limitations does not run when there is no one who has the right 
and the capacity to sue, and when there is no one capable of being sued ; but 
the qualification of the principle is equally well settled, that when the statute 
has once commenced to run, it does not cease running on account of any in- 
tervening disability to sue or be sued. 

4. Indefiniteness in bill; complainant has no advantage from. —The complainant 
in a bill can claim no advantge or benefit from the indefiniteness of its allega- 
tions since he is presumed to state his case as fully as the facts will justify. 

5. Same ; begins to run on appointinent of special administrator.—A special ad- 
ministrator, though appointed with reference to the pendency of a particular 
suit, has the same power of collecting and preserving the assets, and of main- 
taining suits for that purpose as a geueral administrator, and hence, the 
statute of limitations ruus from the time of his appointment. 

6. Same ; ignorance of right will not take case out of statute.—Ignorance of his 
rights on the part of complainant, not superinduced by the fraud or conniv- 
ance of the defendant, does not take the case out of the operation of the 
statute of limitations. 


AppraL from Mobile Chancery Court. 

Heard before Hon. H. AvsriLt. 

This bill was filed on the 21st day of November, 1877, 
against the Mobile Fire Department Insurance Company and 
Owen MeMahon, by E. M. Underhill, appellant, as receiver of 
the assets of the estate of Edward McDermott, deceased. 
The bill stated that Edward McDermott, a citizen of Mobile, 








46 SUPREME COURT (Dec. Term, 
(Underhill, Receiver, v. Mobile Fire Department Ins. Co. } 


died there in November, 1866, leaving an estate composed of 
real and personal property, and among other things fifty 
shares of the capital stock of the Mobile Fire Department 
Insurance Company, of the face value of one hundred dollars 
each. That the stock stood on the books of the corporation 
in the name of Edward McDermoit at the time of his death, 
and up to April 27, 1867, and the certificate of stock was 
also in his name; that after the death of Edward McDer- 
mott this certificate was found en deposit in bank. The 
names of all the heirs and distributees of Edward MeDer- 
mott are set out, and the bill then states that James, the 
only sarviving brother of Edward McDermott, residing at 
that time in Louisville, Kentucky, came to Mobile and found 
among the papers of Edward, an instrument purporting to 
be the last will of said Edward. This instrument was ad- 
mitted to probate as the will of Edward McDermott on June 
3d, 1867. That a special grant of letters of administration 
upon the estate of Edward McDermott was made to W. W. 
McGuire, the general administrator of Mobile county, for the 
sole purpose of enabling him to prosecute a suit in the Cir- 
euit Court of Mobile, which Edward McDermott had _ insti- 
tuted before his death; that McGuire was dead; that no 
letters were ever granted to any one else on said estate. A 
copy of the paper which was probated as the will of Edward 
MeDermott, is attached to the bill, which avers that as a will 
it was void, because vague and indefinite. 

By this paper Edward McDermott gave all his property 
to his sister, Mary Agnes McDermott, in trust, “to sup- 
port the contingent remainders, make entries and _ bring 
actions and subject to the bequests hereinafter made.” 
The names of a number of persons are then mentioned, 
thus : “I give to A. 8,” no amounts or sums being any- 
where stated. Mary Agnes McDermott, a Catholic nun, 
living in retirement was, the bill avers, unduly controlled and 
influenced by her brother James, and gave him a_ power of 
attorney by which she conferred on him all the power over 
the estate which she possessed, to sell, or dispose of it at 
discretion ; that said James obtained possession of the fifty 
shares of the stock of the Mobile Fire Department Insurauce 
Company on the 27th of April, 1867, in furtherance of bis 
fraudulent purpose of converting to his own use the property 
of the estate, illegally and without authority, but claiming 
to act under the power of attorney given him by Mary Agnes 
McDermott, surrendered to said insurance company the cer- 
tificate of fifty shares of stock, and had them transferred to 
himself as an individual, on the books of the company; that 


in 1870. James McDermott borrowed from Owen Me Mahon 
Vou, Lxvm. 
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about $1000, and being unable to pay the loan transferred to 
said McMahon the said fifty shares of stock, and had a cer- 
tificate therefor issued to him. That said transfer was with- 
out authority and illegal, and that said insurance company 
could have ascertained the fact by the use of ordinary dili- 
gence; that dividends had been declared on said stock, 
which had been paid to said Edward McDermott and Owen 
MeMahon ; that said James McDermott, was in a “ most 
fraudulent and outrageous manner, squandering the estate, 
until upon bill filed by the distributees to have the paper 
called a will construed and the said James to account and 
make settlement,” appellant was on the 12th February, 1876, 
appointed receiver of the assets of the estate of Edward Mc- 
Dermott ; that all the debts of said estate had been paid, 
but the time when they were paid is not stated. The bill 
prays for a discovery of the amount of dividends on the 
stock which were paid to James McDermott and Owen Me- 
Mahon ; that the transfer and surrender of the certificate of 
said stock be declared void ; that the rights of complainant 
to said stock be settled; that said insurance company be 
decreed to issue a new certificate of stock in the name of 
Edward McDermott, or in the name of complainant as _ re. 
ceiver. The defendant McMahon demurred to the bill be- 
cause, “as shown by the bill the claim made, is, as against the 
defendant, barred by the statute of limitations of six years.” 

The Chancellor sustained the demurrer and dismissed the 
bill on July 5,1878; on July 13, 1878, complainant proposed 
to amend the bill, but the Chancellor refused to allow the 
amendment. The decree of the Chancellor dismissing the 
bill, and his refusal to allow the amendment, are assigned as 
error. 


R. Ince Sara, for appellant.—There is no statute of lim- 
jtations in Alabama which applies to the case made by the 
bill, and the right to bring actions subsists until the legisla- 
ture limits it.—edell v. Janney, 4 Gil. 193; Foster v. Cum- 
berland R. BR., 23 Pa. St. 371; 15 La. An. 1, 432; Sneed 
(Tenn.) 247. The statute does not run until there is some one 
entitled to sue.—3 Stew. 172; Bohannon v. Chapman, 17 Ala. 
697 ; Hopper, Adi’, v. Stee le, 18 Ala. 328; Lawson v. Lay, 24 
Ala. 134; Wyatt v. Rambo, 29 Ala. 510. The bill is not sub- 
ject to demurrer unless it appears on its face that the com- 
plainant had the right to sue during the whole time pre- 
scribed by the statute of limitations, and in this case that 
the title of Edward MeDermott and the distributcees was 
openly repudiated.—Shorter v. Smith, 56 Ala. 210; Edel v. 
Buchanan, 2 Ves. 83. The bill here shows a fraudulent con- 
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version, but no notice of it to the distributees. It shows 
that the receiver was appointed within less than two years 
before it was filed. There is no statute of limitations in this 
State which prescribes the time within which administration 
must be taken on a decedent’s estate ; nor within what time 
a receiver shall be appointed to save the assets of an estate. 
When appointed, the administrator can sue for the assets 
and the statute does not begin to run till his appointment. 
3 Stew., and authorities supra. The defendants and James 
MeDermott were all administrators de son tort, and can not 
protect themselves by the statute of limitations —32 Ala. 
314; High v. Worley, 33 Ala. 709; Blackwell v. Blackwell, 33 
1b. 57. The bill does not show when the debts of the estate 
were paid, and hence, it does not appear when the equitable 
title of the distributees arose. The amendment should have 
been allowed. The complainant is not forced to meet the 
defense of the statute of limitations in his bill; he has, and 
should have, the right to amend after a demurrer to the bill 
is sustained. 


Boy es, Farrn & Croup, for appellee.—The demurrer of 
the statute of limitations was properly sustained. Edward 
McDermott died in 1866, and the receiver was appointed ou 
February 12th, 1876. Actions for the conversion or deten- 
tion of personal property must be brought within six years 
(Code, § 3228,) and the exclusive possession of personal proper- 
ty for more than six years under claim of ownership bars an 
action to recover it.— Strange v. Graham, 56 Ala. 614. The 
bill shows that the stock was transferred on the books of the 
insurance company on April 27, 1867, and the legal title to 
it transferred to James McDermott, and was so held by him 
for nearly ten years, the bill having been filed in 1877. It 
appears that there was a possession hostile to the title as- 
serted by the complainant for a period which would bar a 
corresponding legal remedy, and hence the principle laid 
down in Shorter v. Smith, 56 Ala. 208, is directly applicable; 
and the statute (Code, $3331,) makes the same statutes of lim- 
itation which are applicable to suits at law apply to bills in 
equity.— Coyle v. Wilkins, 57 Ala. 108; Cleveland v. William- 
son, 1b. 402. The amendment was properly refused, for it 
was proposed after final decree.— Code, § 3790 ; Smith v. Cole- 
man, 59 Ala. 260. When the statute of limitations has com- 
menced to run it runs over all mesne acts, such as infancy, &e. 
3 John. Ch. 136; 6 7b. 37. The statute runs against con- 
structive trusts.—31 Ala. 115. The refusal of the amend- 
ment, if error, was without injury, for the title of the personal 
representative to the personalty is exclusive, (18 Ala. 9; 
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16 Ala. 694—and if the receiver stands in the attitude of the 
personal representative this would make no difference, for 
when the trustee is barred the cestui que trust is barred also. 
Strange v. Graham, 56 Ala. 614. 


3RICKELL, C. J.—The questions presented for our con- 
sideration are, whether the demurrer to the original bill was 
properly sustained, and whether the court erred in the re- 
fusal of leave to amend the bill as proposed. The particu- 
lar wrong of which complaint is made, and of which redress 
is sought, is the conversion of the shares of stock of the in- 
testate, Edward McDermott, in the Mobile Fire Department 
Insurance Company. It is unimportant whether the conver- 
sion is regarded as having occurred on the 27th of April, 1876, 
when James McDermott had the stock soondibenall into his 
own name, and surrendered the original certificate issued to 
the intestate, or in November, 1870, when James transferred 
to McMahon, more than six years having intervened from 
either period before this bill was filed. The statute of lim- 
itations, obligatory alike on courts of equity, and courts of 
law, declares that actions to “recover for the detention or 
conversion of personal property, must be commenced within 
six years from the time when the cause of action accrued.” 
Code of 1876, § 3236. And when the suit is in equity, if, on 
the face of the bill, it appears that a longer period than that 
prescribed by the statute has intervened before its filing, the 
defendant may avail himself of the bar of the statute by de- 
murrer, unless by proper ave: ments it is shown that there is 
sufficient cause for excepting the case from the bar.—1 Brick. 
Dig. $§ $59-60. 

The present ease, it is argued, is withdrawn from the opera- 
tion of the statute because it appears on the face of the bill, 
that until the appointment of the appellant as receiver, there 
was no one having the right and capacity to sue for the con- 
version of the stock. The general principle is, undoubtedly, 
as stated by the counsel for the appellant, that laches cannot 
be imputed—that the statute will not ran where there is no 
one having the right aud capacity to sue, or where there is 
no one capable of being sned.—2 Brick. Dig. 220, § 55. The 
principle must, however, be accepted with this explanation 
and qualification : that if the statute once commences run- 
ning, it does not cease running, because of an intervening 
disability of suit. It is averred in the original and amended 
bills, that McGuire was appointed special administrator of 
the estate of Edward McDermott. The time of the appoint- 
ment is not averred, nor is the time of its expiration, by 
reason of MceGuire’s death. The appellant can derive no 
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benefit from the omission of these averments. The intend- 
ments and presumptions are, that he has stated his case as 
strongly as the facts will justify, and that the averment, of 
the time and duration of McGuire’s appointment, would not 
have aided him, or it would have been stated. Under the 
statute a special administrator has large authority, and cor- 
responding duty. It is his duty to collect and preserve the 
goods and chattels, rights and credits of the deceased, and 
for this purpose he can, as administrator, maintain suits. 
Code of 1876, § 2359. All suits instituted, or judgments ob- 
tained by him, are capable of being revived in the name of 
the administrator-in-chief when he is appointed. His capac- 
ity of suit in relation to the personal assets, is as large as 
that of the administrator-in-chief. For the conversion of 
this stock, McGuire had full capacity to sue, if his authority 
was existing when the conversion occurred. The existence 
of the authority at the time of the conversion must be in- 
tended, because the intendment is consistent with the aver- 
ments of the bill, and the presumption is, that if the fact 
were otherwise, it would have been averred. No intend- 
ments can be made in favor of a pleader, which do not nat- 
urally and logically result from the facts stated in the plead- 
ing. True, it is averred that the grant of administration to 
McGuire, was for the sole and limited purpose of enabling 
him to prosecute a suit pending in the name of the intestate 
at the time of his death. This may have been the purpose 
of the party procuring the application to be made, and it 
may have been that the court of probate acted on the hypoth- 
esis that the revivor and prosecution of that suit, was the 
necessity for the grant of a temporary, limited administra- 
tion, instead of the grant of a general, fall administration. 
The statute intervened, and clothed McGuire with the legal 
title to all the personal assets, and with the authority to col- 
lect, preserve, and if necessary, to sue for them, whatever 
may have been the purposes of the grant of administration 
to him, or the necessity for it upon which the court acted. 
There was, then, a party capable of suing for the conversion 
of this stock, and the statute of limitations was running 
while he had that capacity. The termination of the adminis- 
tration, and its continued vacancy, by reason of MeGuire’s 
death, did not arrest or impede the operation of the statute. 
Upon this point the authorities speak au unvarying language. 
Reed v. Minell, 30 Ala. 61. 

We do not enter on the inquiry, whether the proposed 
amendment was not too late, coming after the rendition of 
final decree, sustaining the demurrer to, and dismissing the 
original bill. In no event should it have been allowed, if by 
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proper averments, it did not withdraw the case from the bar 
of the statute of limitations. ‘The gravamen of the amend- 
ment was, the minority of some, and the ignorance of all the 
distributees of Edward McDermott, who had been instru- 
mental in procuring the appointment of appellant as receiver, 
of the fact of the intestate’s ownership of the stock, and of 
the fact of its conversion, until within a brief period be- 
fore the filing of the original bill. There is no proper aver- 
ment that the ignorance was superinduced by fraud, or by 
more than the mere passiveness of the respondents. I=gno- 
rance of right in the party complaining, there being no more 
than passiveness, mere silence, on the part of his adversary, 
cannot be engrafted as an exception on the statute of limita- 
tions, without a destruction of its wise policy, and without 
an encouragement of mere negligence.— Reed v. Minell, supra; 
Martin v. Br. Bank of Decatur, 31 Ala. 115. There is no 
fact stated in the original, or amended bill, which does not 
indicate clearly, that if the parties in interest had been as 
active and diligent before six years had elapsed from the 
wrongs of which complaint is made, as they were subse- 
quently, they could not have ascertained their rights, and 
the wrongs done them. If from the lapse of time they sus- 
tain loss, the immediate cause of the loss is their own inac- 
tivity, and itis not the inactive, the negligent, the law pro- 
tects. If the amendment of the original bill had been 
allowed it would have been subject to demurrer as was the 
original bill, and of consequence the appellant suffered no 
injury from its disallowance. 

Affirmed. 


Donovan tv. Haynie, Adm’r. 
Bill in Equity by Cestui que trust to compel trustee to account. 


1. Fiduciary debt; husband's liability to account as trustee, is.—The liability 
of the husband as trustee of the wife's equitable separate estate, under an 
ante-nuptial contract to account to the personal representative of the deceased 
wife for trust moneys received and unaccounted for at the death of the wife, 
is a fiduciary debt and is not affected by his discharge in bankruptcy. 

2. Administrator of deceased wife may maintain bill for account against hus- 
band as trustee.—The administrator of the deceased wife may maintain a Dill 
in equity against the surviving husband, as trustee of her equitable separate 
estate, under an ante-nuptial contract to compel an account and settlement of 
the trust estate. 

3. Admission by husband of receipt of money of wife, sufficient to charge him. 
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In the husband’s answer to snch a bill, bis admission of the receipt of mon- 
eys belonging to the wife's estate is sufficient to charge him with the receipt 
of such moneys as trustee, and if he received it as a gift or loan the onus of 
proving that fact is on him. 


ApreaL from the Chencery Court of Mobile. 

Heard before Hon. H. Austin. 

This was a bill filed by John D. Haynie, as administrator 
of the estate of Mrs. Winifred Haynie, against her surviving 
husband, Isaac Donovan. It is averred in the bill, that before 
the marriage of Mr. and Mrs. Donovan, they entered into a 
marriage contract, a copy of which is attached as an exhibit 
to the bill. In this settlement it is provided that said “Isaac 
Donovan, for himself, &c., does agree upon said marriage, 
&c., that he does and shall renounce all claim, right and title 
in his own right forever, in or to any property and a‘l prop- 
erty, money, &c., of her, the said Winifred, the said mar- 
riage to the contrary notwithstanding ; “and declares him- 
self and all who may claim under him estopped from all 
claim thereto, or any part thereof, in his own right, or to any 
rent, issues or profits to arise therefrom. It is further pro- 
vided therein, that “ said intended husband shall be the trus- 
tee of his said wife, and as such shall have the title and 
property of his said wife, &c.; and as such trustee to manage 
and control the same, kc. It also provides that Mrs. Dono- 
van shall have full power to sell and dispose of any or all of 
said property, and her action as to the same sha'l be bind- 
ing on her trustee, giving her “as full and free control of 
said property as if she were unmarried,” and declares that 
the husband shall not have any personal right or interest in 
the property except as her trustee ; and at the determination 
of the coverture all the trust power shall cease. The bill 
then aileges that the husband, as trustee of his wife, came 
into possession of all her property ; that at the time of the 
death of said Winifred the said Isaac Donovan had in his 
possession a considerable amount of money belonging to his 
sail wife, which was part of the trust estate conveyed by the 
marriage contract, stating the amount to be about twelve 
hundred dollars ; that the defendant took no beneficial inter- 
est in the property of his wife Winifred, and that after her 
death he became accountable to her administrator therefor ; 
that since the death of his wife, Donovan had been adjudged 
@ bankrupt, but that the debt due by him as trustee as afore- 
sail was not affected thereby. The bill prays that said Don- 
ovan may be compelled to show what property of his wife 
he received as trustee, and what he had on® band at the 
time of her death ; that he be required to deliver to com- 
plainant, as administrator, all the property that went into his 
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hands as trustee, and that he be required to account for all 
moneys, &e., belonging to or growing out of said trust estate. 
The defendant demurred to the bill because —1. the liability 
is a debt which was barred by the bankruptcy ; 2. the bill 
fails to show that the relation of trustee and cestui que trust 
existed at the time the bill was filed, in such a way as to give 
the court jurisdiction to compel a discovery and an account- 
ing. 

The defendant also answered, denying that he came into 
possession of any of his wife’s property as trustee, but stat- 
ing that when he collected any money for her be immedi- 
ately accounted to her for it. His answer denied that he ever 
entered on the duties of the trust and became liable to 
account for the trust property ; that he had no money in his 
possession at the time of his wife’s death which belonged to . 
her estate. The answer admits that not long before Mrs. 
Donovan’s death, “having need to use some money in the 
management of his farm, which embraced the homestead, he 
made application to his wife for some money, who, being 
informed of the uses and purposes thereof, drew and signed 
checks for him payable to himself and delivered the same to 
him with the express understanding that he should draw the 
money from the bank and apply it as indicated, or as he 
might have need of the same in his business, and that the 
said sum aggregated $1200 ; that it was a debt due from him- 
self to his wife. Defendant pleaded that he had been dis- 
charged in bankruptey. The cause was submitted on the bill, 
the demurrer and answer of the defendant, and an agreement 
admitting the fact that the defendant had been duly dis- 
charged in bankruptey. The court overruled the demurrers, 
and decreed that the defendant be required to account for 
the sum of twelve hundred dollars received by him as shown 
in his answer. This decree is assigned as error. 


Gaytorp B. Crark, and Frank B. Crank, Jr., for appellant. 
Appellant ceased to be a trustee of his wife’s property at her 
death.—S myley v. Reese, 53 Ala. 89. The relation thereafter 
was simply that of debtor and creditor. The wife may deal 
with her equitable separate estate as if she were a feme sole, 
unless she is restrained by the instrument creating it. 
Short v. Battle, 52 Ala. 456; Robinson v. O’ Neal, 56 Ala. 54; 
50 Ala. 182. A /feme covert, having a separate estate under 
an ante-nuptial contract, may enter into a contract with her 
husband that he shall have the land.— Booker v. Booker, 32 
Ala., and this may be done by parol.— IVallis v. Lane, 16 Ala. 
733; 2 Story’s Equity, $$ 1878, 13880, 13890 ; Gardner v. Gard- 
ner, 3 Paige, 116; Jacques v. M. EB. Church, 11 John. 248. A 
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contract between husband and wife which is good at law will 
generally be sustained in equity.—10 Peters, 583 ; Schouler 
on Dom. Rel. 286. Appellant did not take possession of his 
wife’s property as trustee. The money he received was for 
himself, and not for her, and was either a gift or a loan. 
The wife had aright to make a loan or a gift to her husband, 
and her check was either the one or the other. There was 
no fiduciary relation as to the $1200 received by the husband, 
for it was used in a particular way by the husband, with the 
approval of the wife. There was no fraud, and no creation 
of any debt while acting in a fiduciary character, and the 
debt, if there ever was one, was barred by the discharge in 
bankruptey.— Thoms v. Thoms, 45 Miss. 263 ; Neal v. Clark, 
3 Otto, 704. The receipt and expenditure of the money by 
Donovan was not in any fiduciary character, and the burden 
of proving the debt to have been of a fiduciary character is 
on the creditor.—Sherwood v. Mitchell, 4 Denio, 435. 


Joun T. Taytor, for appellee.—All the property of Mrs. 
Donovan vested in her husband as her trustee immediately 
on her marriage. Assoon as he came into possession of any 
of it there was a trust fastened on it at once, and the partic- 
ular way or manuer in which he received it cau make no dif- 


ference ; nor was it shown that there was any agreement 
between himself and his wife by which the character of his 
holding was changed. The debt was therefore of a fiduciary 
character, aud was not affected by his bankruptcy. 

STONE, J.—The ante-nuptial deed of marriage settlement 
entered into, by and between appellant and appellee’s intes- 
tate, is made an exhibit to the bill. It, in express terms, 
makes Donovan trustee of his future wife’s estate, reserves 
to the latter an equitable separate estate, with unlimited 
ownership, and very large powers in and over the estate 
itself, and its income. There can be no question that if any 
of this trust estate went into the hands of the husband under 
this deed, and remained unaccounted for at Mus. Donovan’s 
death, it created a debt of a fiduciary character, which was 
not discharged by the proceedings in bankruptcy.—Rev. 
Stat. U. S. section 5117; Bump on Bankruptcy, 9th ed. 730 ; 
Blumenstiel’s Bankruptey, 540-1. 

The answer of the defendant admits the receipt of twelve 
hundred dollars of the equitable separate estate of the wife. 
Being her trustee, the prima facie intendment is that he 
received it in that capacity ; and the onus is on the defend- 
ant to overturn that intendment. His only reliance to obtain 


this end is his sworn answer. His admitted receipt of the 
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money is responsive to the allegation of the bill, and is legal 
evidence for the defendant. The special facts he sets up to 
show he did not receive the money as trustee, but as a loan 
or accommodation, are not responsive, but are of the nature 
of confession and avoidance, the proof of which rested on him. 
These alleged facts the answer does not prove. Offering no 
other evidence, the defendant stands charged as a trustee, 
with the moneys thus received.—1 Brick. Dig. 738, sec. 1467 ; 
Dunn v. Dunn, 8 Ala. 784; Walker v. Miller, 11 Ala. 1067 ; 
Royall v. McKenzie, 25 Ala. 363; Rembert v. Brown, 17 Ala. 
667. 

The present bill is filed by the administrator of the cestui 
que trust, to compel the trustee to account. As we have 
shown above, the trustee received moneys of the trust estate, 
and there has been no settlement of his accounts. The bill 
contains equity, and the demurrer to it was rightly overruled. 
Crompton U. Vasser, 19 Ala. 259 > Vincent v. Rogers, 30 Ala. 
A471; S. C. 33 Ala. 224; Eldrige v. Turner, 11 Ala. 1049; 
Chapman v. Chapman, 32 Ala. 106. 

Aflirmed. 


Marler «. The State of Alabama. 


Indictment for Murder. 


1, Severance; worked by the insanity of one defendant and the separate ar- 
raignnent of the other.—When two p rsons are jointly indicted, and one of 
them has been adjudged insane on a seperate trial of that issue, and ordered 
to be confined in the insane hospital and his trial postponed until he becomes 
sane, and the other is subsequently arraigned and tried alone, there is a sev- 
erance of the cases of the two defendants. 

2. Same; defendants competent witnesses afler.—Where two are jointly in- 
dicted and there is a severance, either of the defendants is a competent wit- 
ness for or against the other. 

3. Insanity; not proved against defendant by special proceedings adjudging co- 
defendant insune.—The record of the proceedings in the separate trial under 
the statute (Code, § 1488), in which one of two defendants who are jointly 
indicted, is adjudged insane, are not evidence against his co-defendant, of the 
fact of such insanity, on a trial under the indictment. 

4. Witness becoming insane; his testimony on a former trial admissible. 
When a witness was examined on the preliminary investigation before a com- 
mitting magistrate, and becomes insane before a trial of the accused, under 
indictment for the same offense, the testimony of such witness, as given be- 
fore the magistrate, is admissible in evidence on the second trial. 

5. Same; may be proved by secondary ¢ vidence.—When the testimony of such 
witness was not reduced to writing on the preliminary trial before the com- 
mitting magistrate, secondary evidence of what he testified to, is admissible. 

G. Same: only necessary to state substance of testimony. —The pregise words 











56 SUPREME COURT (Dee. Term, 


{Marler v. The State.] 


of such witness need not be repeated on the second trial, but only the sub- 
stance of bis testimony. 

7. Accomplice; what necessary to authorize conviction for felony on evidence of. 
To authorize a conviction for felony on the testimony of av accomplice, bis 
testimony need not be corroborated in every material particular, but it must 
be corroborated by evidence, tending to connect the defendant with the com- 
mission of the offense, and it is not sufficient if only so contirmed, as to con- 
vince the jury of its truth. 

8. Conspiracy to commit crime; how proved.--Conspiracies to commit crime 
may be proved by circumstantial, as well as by direct evidence; and no posi- 
tive agreement for such purpose need be shown. 

9. Same; may be proven by evidence of accomplice; when — Such a conspiracy 
may be proven by the testimony of an accomplice, it it be sufficiently corrob- 
orated, as to bis statement connecting the defendant with the commission of 
the offense. : 

10. Motive; evidence admissible to show.—Wheu defendant bad begun suit 
against bis wife for divorce, and his complicity in the killing arose from a 
desire to get rid of deceased, an important witness for the wife, as au obstacle 
to his success, statements made by him to a witness, that ‘he was tired of 
his wife, aud intended to get a divorce from her,” and requesting permission 
to marry the danghter of the witness, are competent to show motive and were 
properly admitted in evidence. 

Hl. Same; proof of in this case.—In such a cxse the jury could not consider 
the merits of the divorcee suit, but only the fact of its pendency and the mo- 
tive ot its prosecution. 

12. Threats against deceased made by aecompiice ; when admissible.--Where 
an accomplice testified that he killed the deceased at the instigation of the 
defendant, evidence of threats made by such accomplice against the deceased, 
because the latter was talking about bis sister, tend to show that the slayer 
acted from personal malice without reference to the defendant, and is ad- 
missible. 

13. <A charge invading province of jury properly refused. —A charge which 
assumes the right of the court to direct the jury, that they “must” look to 
certain facts, as evidence, to influence their verdict, invades the province of 
the jury, and is properly refused. 


Appeal from Crenshaw Cireuit Court. 

Tried before Hon. J. K. Henry. 

At the Spring term, 1879, of the Cireuit Court of Crenshaw 
county, James Thomas Marler, and Andrew Napoleon (alias 
“Bose’) Redman, were indicted for the murder of William 
B. Colquitt. Before the trial of the case, Redman was pro- 
nounced insane, by a jury empanneled by the order of the 
court, to try the question of his sanity, and the court ad- 
judged him insane, and ordered him confined in jail until he 
could be sent to the State Insane Hospital at Tuscaloosa ; 
that on his return to sanity, he should be remanded to the 
jail of Crenshaw county for trial, and that his trial be post- 
poned until that time. Marler was arraigned and pleaded 
“not guilty,” and was tried alone. W. B. Colquitt, a prac- 
ticing physician, having a sick patient at his house, took a 
lamp about eight o’clock, on the night of August 16th, 1878, 
to get some medicines which he kept in his medicine chest 
in his buggy, which was then under a sheiter in his horse-lot, 
and while there was shot and killed by Redman, the defend- 
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ant. The defendant, Marler, had filed a bill against his 
wife for divorce which had been answered, and on July 18th, 
1878, direct interrogatories were filed, on behalf of his wife, 
and were propounded to Dr. Colquitt and ten or twelve other 
persons. Cross interrogatories were filed August 12, 1878, 
and a commission issued on the same day to take testimony. 
Marler, in a conversation with the commissioner, objected to 
the time and place of taking the testimony, and got him to 
change the place of taking it to one Davis’, and the time of 
taking it to the Thursday or Friday after Dr. Colquitt was 
killed. The bill, the answer of the wife, and the interroga- 
tories, were introduced in evidence by the State. Thomas 
Holmes testified, that about two weeks before Dr. Colquitt 
was killed, he heard Marler say that he would get a divorce 
from his wife ; that there was but one thing in the way, and 
that was Dr. Colquitt, but that he would put him out of the 
way or have it done. On cross-examination, he was asked 
by the defendant, if he did not hear Dr. Colquitt a short time 
before his death, make remarks in a public manner, deroga- 
tory to the character of Redman’s sister. 'The State ob- 
jected to this question, the court sustained the obj»ction and 
defendant excepted. Jacob Redman, the father of “Bose” 
Redman, testified that about two months before Dr. Colquitt 
was killed, defendant Marler stated to him, that he was tired 
of his wife, and intended to get a divorce from her, and that 
he wanted his, (Redman’s), permission to marry his daugiter, 
which witness told him he could not do. The defendant ob- 
jected to the introduction of this evidence, but the court 
overruled the objeciion, and defendant excepted. Mr. Gil- 
christ testified that defendant told him that he wanted to get 
a divorce from his wife, and asked witness to fix up for him 
some deeds to land, but witness asked him to get Mr. Stall- 
ings or Dr. Colquitt to do it, and then defendant said, that 
Dr. Colquitt was attending to his business, and if he did not 
stop it he would make him do it. In another conversa- 
tion, he stated to witness that “his wife was a lewd woman, 
and he intended to have a divoree from her.” Witness said 
to him that “his wife was a good woman, and if he didn’t 
mind they would get him in jail;’ defendant replied that “some 
of them were going to swear in the case, and he would get 
them in jail.” The original papers in the proceedings before 
the committing magistrate were introduced in evidence 
against the objection of defendant, and to the introduction 
of which, the defendant excepted. The magistrate testified, 
that Marler was tried before him separately and not with his 
co-defendant Redman. The State also introduced in evidence 
the judgment of the Cireuit Court of Crenshaw county ad- 
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judging said Redman to be insane, the substance of which 
has already been stated. The defendant objected to the in- 
troduction of the evidence, but the court overruled the ob- 
jection, and defendant excepted. Redman had testified as a 
witness, on the preliminary trial of the defendant, Marler, 
before a committing magistrate, but his testimony was not 
reduced to writing, and the State introduced W. D. Roberts, 
Esq., to prove what Redman had sworn at said trial. The 
defendant objected to Roberts so testifying, but the court 
overruled the objection, and defendant excepted. The sub- 
stance of Redman’s testimony, as given by the witness 
Roberts, was that he, Redman, had killed Dr. Colquitt; that 
Marler had hired him to do so ; that the agreement was made 
on Monday before the Friday ov which the killing occurred ; 
that Marler agreed to give him fifty do!lars, gather his crop 
for him, carry him to his (Marler’s) sister, and assist him 
with rations if he was discovered in the killing ; that he 
stood at the gate of Dr. Colquitt’s lot, who was standing by 
his buggy, with a lamp in his hand, and when he turned 
around he shot him. Marler was to take his wagon, and go 
to George Leverett’s, so that if suspected he could prove that 
he was not where the killing took place; that he then went 
to the house of Marler’s father, found the room arranged as 
Marler had told him it would be fixed, and awoke Catherine 
Marler, defendant’s sister, and told her he had killed Dr. 
Colquitt, and she replied, “I am sorry you did it,” and called 
her mother and informed her what he, Redman, had done ; 
that Mrs. Marler told him to go away, and he did so; that 
he killed Dr. Colquitt for the love he had for Catherine Mar- 
ler; that Marler said the reason he wanted Dr. Colquitt 
killed, was because he was going to swear his happiness and 
life away; that he only stayed two or three minutes at Mrs. 
Marler’s. Defendant moved to exclude this evidence from 
the jury, but the court overruled the motion and defendant 
excepted. Catherine Marler testified that Redman came to 
her window, the night Dr. Colquitt was killed, had a short 
conversation with her, and her mother, and told her he had 
killed Dr. Colquitt. George Leverett, an uncle of the de- 
fendant, testified that Marler arrived at his house about 
8 o'clock on the Friday evening when Dr. Colquitt was killed. 
Cole Redman, a brother of “Bose Redman,” testified, that 
defendant offered him $100, on the morning he was commit- 
ted, to swear that he, Marler, and his brother, “Bose” Red- 
man, had had a difficulty; that this was untrue, and he re- 
fused to swear it. 

The defendant introduced Mrs. Marler, who testified that 


she went with Redman from her house to his father’s on the 
VoL. LXvI1. 








1880. ] OF ALABAMA. 59 
{Marler v. The State. ] 
Friday previous to the kil‘ing, that she returned with Red- 
man on the next Monday; that he stopped at his house and 
witness went on home, where she found defendant. She was 
then asked why she made the trip with Redman to his 
father’s. The State objected to this question, the court 
sustained the objection, and defendant excepted. She 
was then asked if she heard Redman say anything about 
Dr. Colquitt during that trip, but the State objected to 
the question, the court sustained the objection, and 
defendant excepted. She was then asked, if, on said 
trip, she heard Redman make any threats against said Col- 
quitt. The State objected to the question, the court sus- 
tained the objection, and defendant excepted. The defend- 
ant announced to the court before the two preceding ex- 
ceptions were reserved, that he proposed to prove by said 
witness, that the said Redman had threatened the life of Dr. 
Colquitt for talking about his sister. She also testified, that 
on the evening of the day she returned with Redman from 
his father’s, Redman, his wife and her sister came to her 
house, and returned when the sun was about a half hour high. 
Defendant asked her, “what reason they gave for returning.” 
The State objected to this question, the court sustained the 
objection, and defendant excepted. The court charged the 
jury, “that itis not necessary to authorize a conviction for 
felony on the testimony of an accomplice, that his evidence 
should be corroborated by other evidence, in every material 
point, but it is sufficient if it be so confirmed, as to convince 
the jury, that it is correct and true. The defendant excepted 
to the giving of this charge. The defendant then asked the 
court to give the following written charges to the jury; all 
of which the court refused to give, and the defendant sepa- 
rately excepted to each refusal. 1. The jury have nothing 
to do with the merits of the divorce suit, and the fact that 
the defendant failed to deny to Gilchrist that his wife was a 
good woman, is not a cireumstance to be considered by the 
jury in passing upon the guilt or innocence of defendant. 
2. That there can be no consjfiracy to do an unlawful act, 
without a positive agreement between two or more parties to 
do such act, and that unless, outside and independent of the 
testimony of said “Bose Redman,” the evidence shows such 
agreement on the part of defendant to do such act, they must 
acquit the defendant. 3. That if the jury have a reasonable 
doubt, as to whether or not, the evidence outside of the said 
Redman’s testimony shows a community of purpose between 
the said Redman, and the defendant, they must acquit the 
defendant. 4. That if the jury have a reasonable daubt, 
whether the evidence outside of the testimony of said Red- 
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man, Shows a conspiracy, or agreemeut between said Red- 
man and the defendant, to take the life of the deceased, they 
must acquit the defendant. 5. The jury have nothing to do 
with the declaration of the defendant, that he was tired of 
his wife, except in so far as it may tend to show that he 
wanted a divorce. 6. They must also look to the fact, if it 
be true, that he is contradicted as to some of the material 
facts contained in his statement, and that there is a want of 
corroboration as to some others, if such want of corrobora- 
tion in fact exist, and ~ evidence of such corroboration is 
reasonably attainable. The jury need not necessarily in- 
fer that defendant is alii, although he may have offered 
Cole Redman 3100 to swear falsely, if they believe that he 
was influenced by the fear of being unjustly convicted. The 
defendant was convicted and sentenced to imprisonment 
for life. 


J. D. Garpver, for appellant.—The court erred in admit- 
ting the evidence of Roberts, as to what Redman swore on 
the preliminary examination. Such testimony is inadmissi- 
ble except where the witness is dead.— Dupree v. The State, 
33 Ala. 380; Tharp v. The Siate, 15 Ala. 749, citing 5 Ran. 
701, 5 Hill (N. Y.) 295. But Redman being jointly ‘indicted 
with appe ant was (lisqualified as a witness. The testimony 
of Redman’s father was irrelevant and ought to have been 
excluded. The defense should have been permitted to prove 
the threats made by Redman against Colquitt. The testi- 
mony which convicted defendant was purely circumstantial. 
Many other questions are presented, but not argued, as it is 
thought unnecessary. 


H. C. Tompkins, Attorney-General, for the State.—The 
evidence of Jacob Redman was admissible to show the mo- 
tive for killing Dr. Colquitt. Appellant had filed a bill 
seeking a divorce from his wife, and testimony which would 
show that he wished to marry another woman, would be the 
strongest kind of evidence, to prove a desire to get rid of his 
wife. Any proof tending to show this desire was admissible 
and would tend to show a reason for appellant’s antagonism 
to Dr. Colquitt, whose testimony and exertions seem to have 
been an insuperable obstacle in his way. Proof of a desire 
to get rid of his wife was certainly admissible, and the fact 
‘that he wished to do so to marry another woman, is even 
stronger evidence, for if he had simply desired to get rid of 
-an. unworthy wife, the efforts of her friends to prevent him 
frbm doing so, would not in all probability have excited in 
him ¢hat malicious feeling which prompts murder ; but if the 
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desire to get rid of his wife originated in those lustful 
passions, which are against the law of God and man, the 
juwy might infer that the same yielding to criminal passion 
had planned the assassination of Dr. Colquitt, especially 
when yielding to one seemed to furnish the means of grati- 
fying the other. The judgment of the court pronouncing 
Redman insane, and the subsequent arraignment and trial of 
defendant worked a severance of their cases, and Redman 
was a competent witness against Marler—1l Wh. Am. Cr. 
Law, 783. When a witness who has testified on a former 
trial has died, become insane, or physically disabled, his for- 
mer testimony may be proven on a subsequent trial, in crim- 
inal, as well as in civil cases.—2 G. & J. 54; 6 C. &. P. 116; 
4 Eng. C. L. 145; Jb. 147; 1 Wh. on Ev. 179; 17 Ala. 354; 
1 Gr. on Evy. 163; 1 Starkie on Ev. 262. Roberts’ evidence 
was sufficiently full.—17 Ala. 354; 17 Vt. 658; 10 Humph. 
479. ‘The other exceptions to evidence do not present ques- 
tions which will authorize this court to reverse.—47 Ala. 370; 
63 Ala. 178. The charge of the court was most favorable to 
the defendant, in requiring the jury to believe that all of 
Redman’s testimony was true, which was unnecessary. It is 
only necessary that the testimony of an accomplice should 
be corroborated by evidence tending to connect defendant 
with the commission of the offense.—Code of 1876, § 4395; 
40 Ala. 634. These authorities show the incorrectness of 
the third and fourth charges. The second charge was wrong 
in requiring proof of a positive agreement of conspiracy. 
1 Brick. Dig. p. £51, § 53. The 6th charge is meaningless. 
The 7th charge would have required explanation. It was 
the duty of the jury to look at the whole evidence, and the 
remark referred to in the first charge, was part of a conver- 
sation and could not be withdrawn from them. 


SOMERVILLE, J.—The main question presented for our 
consideration in this case, is the admissibility of the witness 
Roberts’ testimony as to what one Redman had previously 
sworn on the preliminary investigation before the committing 
magistrate. Redman had there testified for the State, under 
the sanction of an oath, subject to a full cross-examination 
by the defendant. Before the trial in the Cireuit Court, in 
which he was jointly indicted with the appellant, Marler, he 
became insane, and was so pronounced by the verdict of a 
jury and the judgment of the court, after which a severance 
of the case was granted. The court admitted the substance 
of Redman’s testimony, as given before the magistrate, to be 
proved, to which an exception was taken, and this ruling of 
the Circuit Judge is assigned as error. 
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The general rules of evidence at common law, subject to 
few exceptions, are the same in civil and criminal cases, be- 
ing more liberal, at least in some instances, in the latter than 
the former. Dying declarations, for example, are never ad- 
missible in civil cases, but only in charges of homicide. It 
is manifest, indeed, that the danger of perjury is not usually 
so great in matters of crime, which government and society 
are chiefly interested in punishing, as in those cases involv- 
ing large pecuniary interests, as the experience of mankind 
has taught in all countries where nuncupative wills have been 
allowed.—2 Best Ev. § 505. 

It is now established beyond disputation that, where a wit- 
ness has testified under oath, in a judicial proceeding, in 
which an adverse litigant was a party, and was subject to 
cross-examivation, the testimony so given is admissible, after 
the decease of the witness, in any subsequent suit between 
the same parties.—l Greenl. Ey. 163; 2 Best Ev. § 496; 
1 Phil. Ev. (C. H. & E.) 389, note ; 2 Russ. Cr. 683. And in 
Horton v. State, 53 Ala. 488, this principle was declared “ap- 
plicable alike to civil and alate cases,” and this court, on 
the strength of it, sustained the admission of the testimony 
of a deceased witness, taken down by a committing magis- 
trate on preliminary investigation, when introduced on trial 
under indictment in the Cireuit Court. 

Such testimony is not liable to the objections ordinarily 
urged against hearsay or derivative evidence, for it was de- 
livered under the sanction of an oath, and the adverse party 
has had, or might have had, the full benefit of a cross-exam- 
ination.—1 Stark. Ev. 42. It is, therefore, admitted rather 
upon the principle of necessity, than of expediency, so as to 
prevent the defeat of the ends of justice ‘The admission 
of such evidence,” says Mr. Wharton, “is based upon the 
fact that the party against whom the evidence is offered, 
having had the power to cross-examine at the forraer trial, 
and the parties and issues being the same, the second suit is 
virtually a continuation of the first.’-—Law of Ev. § 177. 

We are of opinion that the reason of the rule applies, with 
unanswerable force, to all cases where the witness has be- 
come insane. As said by Lord Kenyon, in Pea v. Hriswell, 
2 Durnf. & E. 386 (3 T. R. 707), he is, to all intents and pur- 
poses, to be considered “in the same state as if he were 
dead.” And though the question was left undecided in that 
ease, Buller, J., concurring with Lord Kenyon, regarded the 
party “as dead, he being in such a state as to render it im- 
possible to examine him.”—Jb. 391. 

A case, however, clearly in point is that of Regina v. Mar- 
shull, Car. & Mar. Rep. 147. It was there held that where a 


Von. LXxvm. 

















OF ALABAMA. 
{Marler v. The State. } 


witness was actually insane at the time of the trial on indict- 
ment, his deposition, taken before the committing magistrate, 
could be read the same as if he were dad, ‘although the 
insanity be but temporary; but not wheie the witness was 
suffering from delirium through injuries produced by a blow 
on the head, if. his physician was of opinion be would re- 
cover. In Rex v. Hogg, 6 Car. & P. 176, where a prosecutor, 
in a case of felony, was bed-ridden, and there was no proba- 
bility that she would ever be able to leave her home, her 
deposition taken before the magistrate was held admissible 
in the same manner as if she were dead. In the Earl of 
Strafford’s case it was adjudged, “ that where witnesses could 
not be procured to testify viva voce, by reason of sickness, 
&e., then their depositions might be ‘read, for or against the 
prisoner, but not when they might have been produced in 
person.” —2 Hawk. P. Cr. ch. 46, s. 20. 

There seems to be no differeuce of opinion on this ques- 
tion among the best text-writers. Mr. Greenleaf asserts that 
such evidence is admissible, “if the witness, though not dead, 
is out of the jurisdiction, or cannot be found after diligent 
search, or is insane, or sick and unable to testify, or has been 
summoned, but appears to have been kept away by the ad- 
verse party.” Mr. Wharton takes the same view, thinking the 
rule applies “when, from the nature of the illness or infirm- 
ity, no reasonable hope remains that the witness will be able 
to appear mm court on any future occasion,” and he adds: 
“ Mental incapacity, from whatever cause, is a sufficient in- 
ducement. It has been said, that if the insanity is tempo- 
rary, the true course is to continue the case uatil the witness 
recovers ; but the contrary view has been expressed by an 
English court, and there are some classes of cases (e. g. crim- 
inal of high grade) i in which such a continuance cannot in 
law be granted, and others in which the inconveniences would 
be so great as to amount to an obstruction of justice.” 

The annotator of Phillips on Evidence approves the appli- 
cation of the principle in question to cases where the witness 
has become insane, and others of like character, and arrives 
at the conclusion that “those [ecases) which have come near- 
est to the liberal principle on which secondary evidence is 
generally received, are less anomalous, and therefore more 
scientific than the narrower decisions.” —1 Phil. Ev. (C. & H. 
and E.’s notes), 393. 

Mr. Justice C heves, in Drayton v. Wells, 1 Nott and MeCord, 
409, says: “The books enumerate four cases only in which 
the testimony of a witness, who has been examined in a for- 
mer trial, between the same parties, and where the point in 
issue is the same, may be given in evidence, on a second 
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trial, from the mouths of other witnesses, who heard him give 
evidence : Ist. When the witness is dead ; 2ud. Where he is 
insane ; 3rd. Where he is beyond seas; 4th. Where the 
court was satisfied that the witness hud been kept away by the 
contrivance of the opposite party.” 

In Ernigv. Diehl, 76 Penn. St. 359, the rule as enunciated 
by Mr. Greenleaf is endorsed by Sharswood, J., and was 
applied to ove in such a state of senility as to have lost bis 
memory, all of the seven judges concurring on this particular 
point. 

In Rogers v. Rabory, 2 Gill and J. 54, the Supreme Court of 
Maryland admitted the deposition of a paralytic, who, though 
regularly summoned as a witness, was unable to leave his 
home, or speak so as to be understood. The court declared 
the evidence admissible on the ground of necessity, the wit- 
ness being the same as if he were dead. 

The courts of Louisiava have gone so far as to admit such 
testimony in the case of the temporary sickness of a witness. 
In Miller v. Lussell, 7 Mart. Rep. 266, where a witness had 
been examined and notes of his testimony carefully taken, 
the court said: ‘ To have examined him again, laboring un- 
der disease, would have afforded no better evidence, perhaps 
not so clear, as that which had been obtained from him on the 
former trial.” But as Lord Ellenborough suggested in Har- 
rison v. Blades, 3 Camp. 458, in such cases, it should appear 
that the sickness is of a character imposing permanent ina- 
bility, as, otherwise, there would be very many sudden indis- 
positions and recoveries. 

In Kendrick v. State, 10 Hump. 479, the Supreme Court 
of Tennessee indorsed the principle admitting the testimony 
of a deceased witness given in a former trial, and declared 
the maintenance of the rule, in criminal cases, to be of far 
greater importance to the lives and liberty of defendants than 
of mere justice to the State. 

This court, in Long v. Davis, 18 Ala. 801, admitted the 
deposition of a witness, taken in a former suit, after his 
removal from the State, in a subsequent suit between the par- 
ties. CuiLTox, J. said : “ We think the more liberal doctrine 
which allows a permanent absence from the jurisdiction as 
an excuse, is more consonant with the legal analogies, aud is 
sustained by the preponderance of authority.” 

It has been held by some of the courts, including those of 
New York and Virginia, that no evidence of this character, 
save that only of /eceased witnesses, is admissible in criminal 
cases, but this view, we believe, is opposed to both the weight 
of reason and the preponderance of authority. Whether 
originating in necessity or based on expediency, the purpose 
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of the rule is to prevent the defeat of justice ; and tested by 
this principle, there is no real or practical differeuce between 
the death of the mind and the death of the body. If a man’s 
reason be utterly dethroned, it were all one, in the eye of the 
law, so far as regards his capacity to testify, that his body 
were in the grave. 

It is very clear that such evidence is no more a violation of 
the constitutional right of every citizen to be confronted by 
his witnesses, than the admission of dyi ing declarations, and 
in fact, much less so, as the defendant has once exercised 
this right, and had an opportunity to elicit the truth by cross- 
examination.— Keidrick v. State, 10 Hump. 479 ; Com. v. Rich- 
ards, 18 Pick. R. 437; Green v. State, M.S. Dee. T. 1880. 

And while some of the eases follow the old rule first sug- 
gested, we believe, by a dictum of Lord Kenyon (4 T. R. 290), 
that the very language of the witness—ipsissimis verbis—must 
be given, the we cll settled opinion now obtains that the pre- 
cise words need not be repeated on the second trial, but 
only the substance of the testimony given in the former trial. 
1 Greenl. § 165; Wharton Am. Cr. L. § 667 ; State v. Hook, 17 
Vt. 659 ; Ke ndrick v. State, 10 Hump. 479 

The rulings of the Cireuit Court were without error in 
admitting the secondary testimony, given by Roberts, as to 
wliat Redman had testified before the committing magistrate. 

The record proceedings establishing the insanity of Red- 
man were designed under the statute to be pro hac vice merely. 
They were improperlyfadmitted in evidence in this case, as 
defendant was no party to them, nor in any manner bound by 
them. They were entirely unlike an ordinary inquisition of 
lunacy, which is analagous to a proceeding ix rem. being 
made on behalf of the public, so that no one can strictly be 
said to be a stranger to it.—1 Greenl. Ev. 556; Code (1876), 
§$ 1488. The insanity of Redman could be proved by any 
competent evidence satisfactory to the mind of the court. 

The action of the Circuit Court created a severance in the 
cases of the two defendants, who were jointly indicted, and 
either was then acompetent witness for or against the other. 
Code, (1876), § 4892 ; Clark’s Man. Cr. L. § 2402; Whart. Cr. 
Ev. § 439. 

There was no error in exeluding the question propounded 
to the witness Holmes, whether he had not heard deceased 

make remarks derogatory to the character of Redman’s sis- 
ter. It was clearly irrelevant, unless shown to have been 
communicated to Redman, as a motive to the homicide other 
than the one upon which the theory of the prosecution was 
based. Nor is it made to appear what was the pertinency of 
the interrogatory propounded to Mrs. Marler, asking “ what 

(5) 











66 SUPREME COURT (Dec. Tern, 
{Marler v. The State.] 


reason ” Redman, and his wife and sister, gave for returning 
from his father’s 

The Circuit Court erred, however, in giving the charge to 
which exception was taken. In order to authorize the con- 
viction of a defendant for felony on the testimony of an 
accomplice, it is true that his te stimony need not be corrob- 

orated in every particular. _ But it is not sufficient if it merely 
ve so confirmed as to convince the jury it is true. It must 
be “ corroborated by other evidence tending to connect the 
defendant with the commission of the offense.” ‘Ihe statute 
does not permit a jury to be convineed by any other kind of 
corroboration.—Code (1576), § 4895; Smith +. State, 59 Ala. 
104. 

It was error, also, to exclude the evidence that Redman 
had made threats against the deceased for talking about his 
sister. This would tend to prove that his conduct in killing 
deceased was dictated by his own personal malice, independ- 
ently of the instigation of the appellant, Marler, and to this 
extent suggested a possible hypothesis inconsistent with his 
own statement. 

The first charge requested by the appellant, and refused by 
the court, should have been given. ‘The jury had no right to 
consider the merits of the divorce suit, but only the fact of 
its pendency and the motive of its prosecution. Nor did 
defendant’s failure to deny to Gilchrist that * his wife was a 
good woman” affect the question of his guilt or innocence. 

A conspiracy to commit a crime can be established as well 
by circumstantial as by direct evidence. It is not necessary 
to prove a “ positive agreement,” as asserted by the second 
charge, nor to establish it “ outside and independent” of the 
testimony of an accomplice. If the testimony of the accom- 
plice is satisfactorily corroborated so far as his statement 
connects the defendant with the commission of the offense, 
it isa sufficient conformity to the statute. The second, third 
and fourth charges were properly refused. 

The State was permitted to prove by Jacob Redman, 
against objection, the fact that the prisoner, Marler, stated 
to him that “ he was tired of his wife, and intended to get a 
divorce from her, and he |Marler] wanted his |Redman’s| 
permission to marry his daughter.” This was competent, we 
think, to prove motive. The deceased, Dr. Colquitt, was an 
important witness in the divorce suit instituted by Marler 
against his wife. The evidence tended to show that Marler’s 
imputed purpose, in his alleged complicity in the killing, was 
to get rid of deceased as an obstacle to his success in obtain- 
ing rsuch divorce. This motive, if in fact it existed, was ma- 


terial to strengthen the probability of his guilt. If he 
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wished to marry Redman’s daughter, this might intensify the 
desire for a divorce, and this again tend to quicken eagerness 
to destroy the wituess. For this reason the evidence in ques- 
tion was admissible, and the fifth charge requested by appel- 
lant was properly refused. 

The sixth charge invaded the province of the jury, in 
assuming the right of the court to charge the jury that they 

“must ” “look to “cert: iin facts, as evidence to influence their 
verdict ; and the seventh was not supported by the evidence, 
and being abstract, it was not error to refuse it. 

There are several other minor exceptions to the admission 
of evidence, not necessary to be noticed, as they are not 
likely to arise again in a new trial. 

The judgment of the Cireuit Court is reversed and the 
case remanded. And, in the mean while, let the prisoner be 
retained in custody until discharged by due course of law. 


Ingram v. The State of Alabama. 
Indictment for Murder. 


1. Dying declarations, made in answer to questions ; admissible. —On the trial 
of one charged with murder, a declaration made by deceased as to the cause 
and circumstances of his death, while under conviction of impending dissolu- 
tion, although part of it was in reply to questions asked him, is admissible. 

2. Cross-ecamination, conduct of, largely in the discretion of the court.--There 
is no uniform rule governing the cross-examination of witnesses, but it rests 
largely in the discretion of the court, greater liberty being permissible when 
the witness shows partisanship, than when he evinces impartiality ; and it 
must be a strong case to justify a reversal for too great latitade allowed in 
such examination. 

3. Character; what to be considered in estimating.--The shadings, as well as 
the brighter hues, are to be considered in making up the estimate of character 
and reputation ; and, when a witness had testified that he knew the character 
of the accused for peace and quietude, and that it was good, it is not error to 
allow him to be asked, on cross-examination, if he had not been informed that 
the defendant had ‘‘killed a man in the State of Georgia,” and his answer was 
admissible in evidence. 

4. Selt-defense; doctrine as to, stated.--A charge which asserts that the 
necessity of self-defense, which justifies the taking of human life, must be 
present, imperious, and impending, or so appear to the defendant, is free 
from error. 

5. Same; what necessary to inake out justifiable homicide in self-defense. 
Charges which declare that, ‘‘to make out a cause of justifiable homicide com- 
mitted in self-defense,” the evidence must show that the difficulty was not 
provoked or encouraged by the defendant ; that he was, or appeared to be, so 
menaced at the time, as to create a reasonable apprehension of danger to his 
life, or grevious bodily harm, and that there was no other reasonable mode of 
escape from such impending evil, are proper. 
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6. Same; charge which ignores duty of eseaping from difficulty, in establishing ; 
erroneous.--On a trial for murder, when the accused relies on self-defense to 
justify the killing, charges which assert the right of the defendant to kill the 
deceased, if it reasouably appeared to him that the deceased iutended to take 
his life, or inflict on bim great bodily harm, but which ignore the fact, or 
principle, that, to establish this defense, there must have been no other safe 
mode of escape open to defendant, are properly retused. 


AppE\L from Talladega Cireuit Court. 

Tried before Hon. L. F. Box. 

Thomas Ingram, the appellant, was indicted at the spring 
term, 1877, of the Circuit Court of Talladega county, for the 
murder of Jack Coleman. On the trial the’ only eye-witness 
of the homicide, D. D. McDonald, testified that in the after- 
noon of October 19, 1876, about a half hour before sundown, 
he was going from his shop in Childersburg, Ala., to Sheely’s 
store, and while walking across the open square, he saw 
Thomas Ingram, a white man, and Jack Coleman, a colored 
man, Ww: alking side by side, across the square. They crossed 
his path about ten steps in front of him, going in the direc- 
tion of Green’s store, which was in the s uth-eastern part of 
the square, pat were engaged in conversation. Coleman was 
talking in an excited manner, but the witness could not hear 
what they said until immediately after they crossed his path, 
then he heard Ingram say to Coleman, “do not eut me with 
that knife.” At this moment the y “halted, made a half 
wheel, and stood face to face,” and, as they were turning, In- 
gram, who had a shot gun on his shoulder, said to C ‘oleman, 
“if you cut me, or try to cut me, I will shoot you.’ Witness 
then looked at Coleman, and saw that his hands were down- 
ward, his left haud by his side, and an open knife, with a 
blade about three inches long, in his right hand. Ingram 
and Coleman were as near to each other as they could st: und, 
witness being about ten paces away. Coleman had the open 
knife in his right hand, which was downward, and drawn 
backward in striking position, far enough for witness to see the 
full length of the knife-blade. AsIngram said “do not cut me,” 
he stepped slightly backward, took his gun off his shoulder, 
held the muzzle of it close to Coleman’s breast and fired, the 
shot taking effect on the left side of his breast, and he tell 
immediately, and died about a week afterwards. The gun 
which Ingram used belonged to J. B. Green, to whose store 
Ingram went immediately after the shooting, and witness 
went on to Sheely’s store. Jos. H. Keith heard the report of 
the gun, and, in a minute or two afterwards, saw Coleman 
lying on the ground. The shot entered his left breast, above 
the heart, and ranged inward, upward, and backward, making 
a hole large enough for the witness to insert three of his 
fingers. Coleman said he was going to die. The State then 
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asked the witness “what Coleman said about being shot, and 
who shot him.” The defendant objected to the witness’ 
testifying to Coleman’s declaration, tle court overruled the 
objection, and defendant excepted. The witness then stated, 
that Jack Keith asked Coleman if he had drawn his knife on 
Ingram, and that in reply to this question, Coleman said, 
that he did not draw his knife on him, and that “Ingram 
had shot him for nothing.” According to the testimony of 
Lewis Taylor, a few moments before Coleman was shot, he 
was sitting with witness and others on the steps of the 
verandah of a house where a justice’s court had been held 
that day, and was whittling with his knife; that while there, 
Ingram came by and said he wanted to talk to Coleman, or 
have a word with him, and requested Coleman to go with 
him. They walked off together, and a few minutes after- 
wards witness heard the report of the gun, and went to the 
place it proceeded from, and found Coleman had been shot. 
On cross-examination, counsel proposed to show by witness, 
“that on the day of the shooting, immediately after the shoot- 
ing, that fifteen or twenty colored men marched in procession 
in Childersburg, and made demonstrations of hostility.” The 
State objected to this evidence, because the facts proposed 
to be proved, occurred after the shooting. The court sus- 
tained the objection. Counsel for defense stated, that the 
evidence was offered in connection with other evidence to be 
offered, that in the forenoon of the same day, fifteen or 
twenty colored men had marched in procession in Childers- 
burg, and made demonstrations of hostility. The State 
renewed the objection to this evidence, the court sustained 
the objection, and defendant excepted. The evidence of J. 
B. Green, who was ealled for the defendant, showed that 
Ingram, who resided on witness’ farm, had used the gun with 
which he had killed Coleman, for the purpose of guarding 
five colored persons, who were in custody, charged with steal- 
ing cotton ; that at the time of the shooting, Ingram wore a 
coat which he had bought from the witness about a week 
before, and when, about ten minutes after the shooting, he 
came to witness’ store and delivered the gun, there was a cut 
or hole in the breast of the coat ; that he was acquainted 
with the general character of the defendant in the neighbor- 
hood of Childersburg for peace and quietude, at and before 
the time, and that his character was good. Counsel for the 
State asked the witness, on cross-examination, “if he had not 
been informed that defendant had killed a man in the State 
of Georgia.” The defendant objected to this question, but 
the court overruled the objection, and defendant excepted. 
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The witness answered, that he “had been informed that 
defendant had killed a man in the State of Georgia.” 

Joshua Oden testified that on the day of the killing, Ingram 
and another person had, at his request, gone with him and 
arrested some colored people, who were charged with steal- 
ing cotton. These people were placed in Ingram’s custody 
as guard, by the justice before whom the charge against them 
was investigated ; Ingram had a gun with him while acting 
as guard, and after the trial he came to the witness’ house, 
and, after a few minutes conversation, started off saying that 
he was going to Green’s store to give him his gun. In a few 
minutes he heard the report of the gun, and went to where it 
was fired and found that Coleman had been shot. The 
defendant proposed to prove by this witness that at the time 
Jack Coleman was killed, he was employed by the witness as 
a laborer, and that he knew no reason why he was absent 
from his work in Childersburg. The State objected to this 
evidence, the court sustained the objection, and defendant 
excepted. 

The court charged the jury, that “the necessity of self- 
defense which will justify the taking of human life must be 
present, imperious, and impending, or so appear to the 
defendant ; that to make out a case of justifiable homicide, 
committed in self-defense, the evidence must show that the 
difficulty was not provoked or encouraged by the defendant ; 
that he was, or appeared to be, so menaced at the time as to 
create a reasonable apprehension of danger to his life, or 
grievous bodily harm, and that there was no other reasonable 
mode of escape from such impending evil.” 

The defendant excepted to these charges and requested 
the court, in writing, to charge the jury: “4. If the jury 
believe, from the evidence, that the deceased attacked the 
defendant in a violent manner, and that the defendant be- 
lieved that the deceased intended to take his life, or inflict 
great bodily harm on him, the defendant had a right to shoot 
in self-defense, and if he killed the deceased in so doing, it 
was justifiable and self-defense. 5. It is not necessary that 
the appearances should be real; it is sufficient if the danger 
be apparent, such as to create in the mind of a reasonable 
man, the belief that it was necessary to take the life of the 
assailant, in order to save his own life, or prevent great 
bodily harm from being done him, and if, under such cireum- 
stances, the defendant took the life of the deceased, he is not 
guilty. 6. The law does not require the necessity for taking 
life to be one arising out of actual and imminent danger, in 
order to excuse the slayer, but he may act upon the belief 


arising from appearances, which give him reasonable cause 
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for it, that the danger is imminent, and apparent, although 
he may turn out to be mistaken. The guilt of the accused 
must depend on the circumstances as they appear to him, 
and he will not be held responsible for a knowledge of the 
facts, unless his ignorance of the facts arose from fault, or 
negligence, and if the circumstances be such as to create in 
the mind of a prudent man, the belief that there was a 
necessity to shoot the deceased, to save his own life, or pre- 
vent great bodily harm.” The court refused to give any of 
these charges, and the defendant separately excepted to each 
refusal of each charge. The defendant was convicted of 
manslaughter in the first degree. The action of the court in 
the rulings on the evidence, and the giving and refasal of the 
charges, are assigned as error. 


Joun T. HEFLIN, for appellant. 
H. C. Tompxiss, Attorney-General, for the State. 


STONE, J.—The testimony is that the load, with which 
the gun was charged, entered the left breast of the deceased, 
just above the region of the heart, inflicting a wound, into 
which the witness testified he could insert his three fingers. 
Deceased expressed the conviction he would die. We think 
there can be no doubt the declarations were made under a 
conviction of impending death. —Fuire v. The State, 58 Ala. 
74, and authorities cited. Part of the declaration of the 
deceased was in reply to a question asked him. This precise 
question has been several times before the Englis!: courts, 
and it was ruled that the fact that the declaration was made 
in reply to an inquiry did not render its admission illegal. 
Sharswood’s Russ. on Crimes, 3 vol. 262-4; Moore v. The 
State, 12 Ala. 764; McHugh v. The State, 31 Ala. 317. 

We are unable to perceive any principle which would 
justify the admission of evidence that “immediately after the 
shooting, fifteen or twenty colored men marched in proces- 
sion in Childersburg, and made demonstrations of hostility.” 
This could not possibly shed any light on the factum or 
intent of a transaction then passed. 

Much latitude is allowed in the cross-examination of wit- 
nesses, and much must be left to the enlightened discretion 
of the court. No uniform, universal rule can be laid down. 
Much wider liberty of cross-examination is permissible, when 
the witness betrays partisanship, or partiality, than when he 
narrates the facts with prompt indifference, whether they 
favor the one side or the other. Hence, it must be a strong 
case to justify reversal, for too great latitude allowed in 
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cross-examination.—l1 Greenl. Ev. § 449; Stoudenmeyer v. 
Williamson, 29 Ala. 558; da ve Carmichael, 36 Ala. 514. A 
witness had sworn he knew the general character of the pris- 
oner for peace and quietude in his neighborhood, and that it 
was good. On cross-examination he was asked if he had not 
heard that the defendant had killed a man in the State of 
Georgia. He was allowed to answer this questien against 
the objection and exception of defendant. In 1 Best. on Ev. 
§$ 261, is the following paragraph: “In 7. v. Wood, (5 Jurist, 
225), the prisoner, w ho was indicted for a ane robbery, 

called a w itness, who deposed to having known him for years, 
during which time he had, as witness said, borne a good 
character. On cross-examination it was proposed to ask the 
witness whether he had not heard that the prisoner was 
suspected of having committed a robbery, which had taken 
place in the neighborhood some years before. This was 
objected to as raising a collateral issue ; but Parke, B., over- 
ruled the objection, saying, ‘The question is not whether the 
prisoner was guilty of that robbery, but whether he was sus- 
pected of having been implicated in it... A man’s character 
is made up of a number of small circumstances, of which his 
being suspected of misconduct is one.” The question was 
allowed, and the prisoner convicted. We approve this prin- 
ciple and the reason given for it, and hold that the Cireuit 
Court did not err in receiving this evidence. In estimating 
character, the shadings as well as the brighter hues should 
be considered. They all go to make up character—reputa- 
tion—the estimation in which the person is held. But it is 
only character, and not the particulars or details of inde- 
pendent acts, which can be inquired isto. 

The presence of deceased in Childersburg on that day, 
away from the place he was hired to labor, was, of itself, an 
immaterial circumstance iu this trial. 

In the two charges given, the Circuit Court only ye oie 
the law as declared in many 
The State, 58 Ala. 406; Mitchell v. The State, 60 rm 26: Ex 
parte Brown, i in manuscript. 

Charges numbered 4 and 5 asked, ignore entirely the ques- 
tion of any other safe mode of escape. Human life is not 
taken with impunity, if the slayer provoked the difficulty, or 
failed to retire from it when he could have done so without 
endangering his life, or exposing himself to grievous bodily 
harm. When the accused stepped back, so as to afford him 
space to level his gun, he had placed the deceased at such a 
disadvantage, as that any attempt at aggression by the latter 
could have been easily averted. Itis not shown that the 


deceased made any movement forward, or attempted to do 
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so; nor is it shown that he raised his arm from its pendent 
position. The only eye-witness of the homicide fails to state 
any thing of the kind. One having a loaded gun pointed at 
another, who is not advancing, can not be in present imminent 
peril of life or limb, even though that other have an open 
knife in his hand. The 6th charge asked is involved and 
calculated to mislead, if, indeed, it is not abstract.—Cross v. 
The State, 63 Ala. 40; MecNeezxer v. The State, Id. 
Affirmed. 


Vines ¢. The State of Alabama. 
Indictment for Peddling Sewing Machines without License. 


» Feds ral Constitution: construction place a on by United States Supre me Court 

binds all courts.—The construction placed on the provisions of the Federal 
Constitution by the Supreme Court of the United States is binding on all the 
judicial tribunals of this country. 
2. Discrimination by State against products of other States prohibited. — No State, 
either in the exercise of its taxing power, or of its police power, can discrim- 
inate in favor of its own productsand manufactures, and against the products 
and manufactures of other States. 

3. Statute exacting license for peddling, but exe mplting domestic manufactures, 
unconstitutional.~ The statute of this State, (Code 1276, § 494, subdivision 8) 
Which imposes a license tax on ** peddlers,” the amount of the license being 
regulated by their manner of traveling, and which declares that, ‘such license 
shall entitle him to peddle only in the county where it is taken ont, but this 
shall not apply to any articles produced or manufactured in this State,” dis- 
criminates in favor of the manufactures and products of this State, and against 
those introduced into it from other States, and is unconstitutional. 

4. Statutes when effect rill be given to remainder of, when part heid unconsti- 
tutional. —When part of a statute is pronounced uncorstitutional, and there 
are other parts or sections of it, which are not dependent upon, and which are 
separable from, and capable of full execution without such unconstitutional 
portion, their validity is not affected.’ 

5. Same: when whole statute fails, on account of unconstitutional part.—But, 
if the parts of a statute are so materially connected and dependent as to war- 
rant the belief that the legislature intended them as a whole, and there is no 
good reason for believing it was intended ; that if a part should be incapable 
of taking effect the residue should stand, the whole statute must fail. 

6. Same; section 494, subdir. 8, Code of 1876, extire. and incapable of separa- 
fion.—The statute imposing a license tax on peddlers (Code, § 494, sub-div. 8) 
is, in its purposes and objects, an entirety; and the attempted exemption of 
domestic manufactures from the tax, cannot be stricken out and the residue 
of the law preserved without imposing a tax on such manufactures, when the 
legislature has not done so, but has expressly relieved them from it. 


Wrir or Error to Jefferson Cireuit Court. 
Tried before Hon. W. S. Mupp. 7 ne 
Appellant was indicted at the fall term, 1879, of the Circuit 








74 SUPREME COURT |Dec. Term, 
[Vines v. The State.] 


Court of Jefferson county. The indictment charged him 
with “ engaging in or carrying on the business or profession 
of peddling sewing machines, without first having paid for 
and taken out a license therefor.” No errors are asigned on 
the record, and the written briefs of counsel, which are on 
file, do not discuss the constitutionality of the statute re- 
cited in the opinion of the court, but are directed to defects 
in the indictment, hence, it is unnecessary to give them. 


Hewirr & Waker, for appellant. 
H. C. Tompkins, Attorney-General, for the State. 


BRICKELL, C. J.—The appellant was indicted for ped- 
dling sewing machines without license. The statute (Code of 
1876, § 494), requires that licenses for certain occupations 
shall be obtained, and fixes the sum to be paid for each 
license. The eighth subdivision of the section reads as fol- 
lows, viz.: “ For peddlers in a wagon, forty dollars ; for ped- 
dlers on a horse, twenty dollars; for peddlers on foot, ten 
dollars. A peddler’s license shall entitle him to peddle only 
in the county where it is taken out ; bat this shall not apply 
to any articles produced or manufactured in this State, ex- 
cept as otherwise provided,” &c. The statute manifestly 
discriminates in favor of the products or manufactures of 
the State, and against products or manufactures introduced 
into it from other States, or from foreigu countries. With- 
out license, and of consequence, without being subjecied 
to penalty, the products or manufactures of this State may 
be carried about and sold or exchanged, while the like 
products or manufactures of other States, or of other coun- 
tries may not be without criminality. Such discriminations 
in favor of our own citizens, and the products and manufac- 
tures of the State, have been very frequent in our revenue 
laws. That such discriminations could not be made for the 
mere purposes of revenue, as against the citizens of other 
States, or their property here situate, was settled in [Wiley v. 
Parmer, 14 Ala. 627. It was, however, intimated that if the 
object was vot taxation, but the regulation of the internal 
police of the State, such discriminations could be made with- 
out offending the national constitution. Following this inti- 
mation, in the subsequent case of Seymour v. Sta’e, 51 Ala. 
52, a revenue law not differing in substance from the statute 
now under consideration was pronounced valid, free from all 
constitutional objection. It was said: “ there is one class of 
goods that the State does not choose to tax in this way; that 
is, goods manufactured in the State,’ &c. “ Has the State 
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no power to do this? May not the State encourage manu- 
factures in its own borders, by exempting the articles so 
manufactured from taxation for a time or altogether? This 
is not forbidden by any clause of the constitution of the 
United States, or of the State, nor relinquished to the Fed- 
eral government.” There can be no doubi that the decision 
was lu accordance with the prevailing legislative policy of the 
State, and judicial opinion, so far as it had found expression. 

More recent adjudications of the Supreme Court of the 
United States, to whose expositions of the National constitu- 
tion all judicial tribunals must yield obedience, have placed 
it beyond controversy that a State cannot, either in the ex- 
ercise of its taxing power, or of its police powers, discrimi- 
nate in favor of its own products and manufactures, and 
against the manufactures and products of other States. The 
case of MWelton v. Stale of Missouri, 91 U.S. 275, is not dis- 
tinguishable from this case. A statute of Missouri imposed 
a liceuse tax upon all persons peddling goods, wares, and 
merchandise, not the growth, produce, or manufacture of the 
State, excepting books, charts, maps and stationery, from its 
provisions. Welton was indicted for a violation of the stat- 
ute, by peddling sewing machines, and was convicted. The 
judgment of conviction. was affirmed by the Supreme Court 
of Missouri, the court holding the license was a mere charge 
upon a calling or occupation ; a calling or occupation limited 
to the sale of merchandise, not the growth, product, or man- 
ufacture of the State. The judgment was reversed in the 
Supreme Court of the United States, and the statute declared 
violative of the clause of the constitution conferring on Con- 
gress the power to regulate commerce with foreign nations, 
and among the several States. The power of a State to 
impose a law by way of license on pursuits and occupations 
within its limits was admitted. But, it was said, “like all 
other powers, must be exercised in subordination to the re- 
quirements of the Federal constitution. Where the business 
or occupation consists in the sale of goods, the license tax 
required for its pursuit is, in effect, a tax upon the goods 
themselves. If such a tax be within the powers of a State 
to levy, it matters not whether it be raised directly from the 
goods, or indirectly from them through the license to the 
dealer ; but, if such tax conflict wifh any power vested in 
Congress by the constitution of the United States, it will not 
be any the less invalid beeause enforced through the form of 
a personal license.” It was further said the power conferred 
upon Congress “ is one without limitation; and to regulate 
commerce is to prescribe rules by which it shall be governed; 
that is, the conditions upon which it shall be conducted ; to 
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determine how far it shall be free and untrammeled, how 
far it shall be burdened by duties and imposts, and how far 
it shall be prohibited.” The power, it was said further, at- 
tended commercial commodities upon their introduction into 
a State, and continued until they ceased to be the subject of 
discriminating legislation by reason of their foreign origin. 
In Machine Co. v. Gage, 100 U. S. 679, the test of the validity 
of State legislation, like that before us, is declared to be the 
question “ whether there is any discrimination in favor of 
the State or of the citizens of the State which enacted the 
law. Wherever there is such discrimination it is fatal.” See, 
also, Gray v. Baltimore, 100 U. 8S. 434. 

It has been, however, suggested, that itis only the exemption 
of State products and manufactures which offends the na- 
tional constitution, and this may be regarded as stricken out, 
leaving the general words of the statute of full force, impos- 
ing a license upon all peddlers, and not distinguishing be- 
tween them, because of the origin of the products or manu- 
factures in which they deal. A part, or a section of a statute 
may offend the constitution, State or National, and if there 
are other parts or sections, separable from, not dependent 
upon it, capable of full execution without it, their validity is 
not affected.— Ex parte Pollard, 40 Ala. 77. But, when the 
parts of a statute are so materially connected and dependent 
as to justify the belief that the legislature intended them asa 
whole ; and there is an absence of good reason for the belief, 
that the legislature intended, if a part was incapable of taking 
effect, the residue should be preserved, the whole statute 
must fail. The statute we are considering speaks as an en- 
tirety in its purposes and objects, and it is incapable of sepa- 
ration and severance without violation of the legislative will. 
A construction of the statute which would subject to license 
a peddler of the products and manufactures of the State, 
would impose a tax, where the legislature has not made the 
imposition, but specially relieved and exempted from it. 
That would be legislation, not construction. 

The judgment of the Circuit Court must be reversed, and 
a judgment here rendered discharging the appellant from 
custody, and from further prosecution. 
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Sikes v. The State of Alabama. 


Indictment against Saloon Keeper for Permitting Minor to Play 
on Billiard Table Connected with Saloon. 


1. Indictment, when defective because averments relate to time when preferred, 
When an indictment alleges that, *‘ defendant is the owner or keeper of a 
saloon in which intoxicating liquors are kept for sale, having a billiard table 
connected therewith, on which tue public cm play, and knowingly permitted 
a minor to play thereon ; such averments relate to the time when the indict- 
ment was found, and it is defective in not charging these attendant facts and 
circumstances, which make the act of defendant au indictable offense, to have 
existed at the time the alleged offense was committed. 

2. © Biltiard table,” defined —The word, “billiard table.” as used in the 
statute (Code, § 4213), prohibiting saloon keepers from permitting miuors to 
play thereon, includes all tables, with or without pockets, on which the game 
of billiards could be, and was played, at the time of its enactment 

3. **Pool tables 3” prohibition includes playing on. —The statutory prohibition 
against permitting minors to play on billiard tables includes the tables on 
which the game of **pool” is now usually played, but on which the game of bil- 
liards was played at the time the statute was passed. 

A. Game 3? what prohibited, for minors, on billiard table. —The game played 
thereon need not be that which is tecinically called billiards, but it must be a 
kindred game, which is played with balls and cues, or some substitute for 
them. 

5. ** Playing thereon ;” meaning of, in the statute. —Mere sport or pastime on 
the table, or even playing with the balls, is not within the statutory prohibi- 
tion, but there must be a game played, or begun to be played, with the balls 
and cues, or some substitute therefor, to constitute the offense denounced by 
the statute. 

6. ‘Public use of the table ;” what necessary to constitute the offense.—It is 
not necessary that the table should be kept for pay, but to make ont the of- 
fense, it must appear that the table is such an one as the public are invited 
and permitted to play on, and a charge which withdraws this question from 
the jury, is erroneous. 


AprEaL from Pike Cirenit Court. 

Tried before Hon. H. D. CLayron. 

An indictment was preferred, at the Fall term, 1880, of the 
Circuit Court of Pike county, charging that “James D. Sikes, 
a person who is the owner or keeper of a saloon in which 
vinous, spirituous, or other intoxicating liquors are kept for 
sale, having a billard table connected therewith, on which the 
public can play, knowingly ‘permitted Charley McCaskill, a 
minor, to play thereon.” On the trial, it appeared, that de- 
fendant was the owner or keeper of a saloon, in which intox- 
icating liquors were kept for sale, and that in connection with 
said saloon he kept a table called a billiard table, and an- 
other called a “ pool” table; that within twelve months be- 
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fore the finding of the indictment he knowingly permitted 
Charley McCaskill, a minor, to play a game of “fifteen ball 
pool,” on his table called a “ pool” table ; that this table was 
similar in construction to the billiard table, except that it had 
six “pockets.” That the game was played with cues and 
balls, and by knocking the balls, which were numbered from 
one to fifteen, into tle pockets; that this table was used 
exclusively for playing pool, and there had never been a game 
of billiards played on it. The billiard table had no pockets 
and the game of pool could not be played on it; that said 
minor did not play a game of any kind on the table called 
a billiard table; that the game of billiards is quite different 
from pool; is played with not more than four balls, and is 
not a substitute for it. It was proven that formerly the game 
of billiards was played altogether on tables like that on which 
Charley McCaskill played, as stated above, but that within 
the last four or five years these tables with pockets are not 
used, in many places, for the game of billiards ; that billiard 
tables are now made without pockets, and it isno part of the 
game to knock the balls into the pockets as it was formerly ; 
that where the game is played on a “ carrom ” table, i. e. one 
without pockets, the game is played by causing the balls to 
knock against each other, and is counted by rules, giving cer- 
tain counts on certain contacts of the balls ; but, that in many 
places, billiards are now played ona table, like the one called 
a pool table in this case. This being all the evidence, the 
court, at the request of the solicitor, in writing, charged the 
jury, ‘‘if they believed the evidence they must find the de- 
fendant guilty.” To the giving of this charge defendant 
excepted, and requested the court to give the following writ- 
ten charge: “If the jury believe the evidence they must find 
the defendant not guilty.” This charge the court refused to 
give, and the defendant excepted. The defendant was con- 
victed and fined fifty dollars. The giving, and the refusal of 
the charges, are assigned as error. 


GrirFin & Woop, for appellant.—Appellant was indicted 
under section 4213 of the Code. This statute prohibits play- 
ing billiards, but the minor, in this case did not play billiards, 
he played a game of fifteen ball pool, and played on a pool 
table. The statute rightly construed can not be extended so 
as to authorize a conviction for playing pool. Penal laws are 
not enlarged by construction to include cases not plainly with- 
in their meaning.— Young v. The State, 53 Ala.; 1 Binn. 601. 
The evidence in tlhe case, however, failed to show that the 
table was one on which the public could play. It was nec- 
essary to aver and prove this fact, which was an essential 
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ingredient of the offense. The court should have given the 
charge requested by defendant. 


H. C. Tomrxiys, Attorney-General, for the State.—The of- 
fense denounced by the statute, is permittipg minors to play 
on billiard tables. Were it otherwise evasion would be easy. 
A change of the name, billiards, and of a few of its charac- 
teristics, would accomplish it. Many games could be played 
on a billiard table with balls and cues, which would not be 
billiards, as that game is ordinarily known. The presump- 
tion is, that the legislature intended to prevent minors from 
playing any game on a billiard table-—Rodgers v. State, 26 
Ala. 76. The table on which the minor played, in this case, 
was such a one as the game of billiards was formerly played 
on, and such tables are still, sometimes, used for that purpose, 
though generally tables without pockets are used. The 
game played was billiards within the meaning of the statute, 
and was only one of the varieties of the game. The ancient 
orthography of the word was balyard, composed of ball, and 
yard, and it means a game played with a ball and a stick. 
The game played in this case answers more nearly to the 
definition of billiards, than the one which is played with 
four balls. 


STONE, J.—The indictment in this case is defective. It 
charges that “James Sikes, who is the owner or keeper of a 
saloon in which vinous, spirituous, or other intoxicating liquors 
are kept for sale, having a billiard table connected therewith 
on which the public can play,” &e. All these averments re- 
late to the time present, when the indictment was found. 
They should have been charged to exist at the time the 
alleged misdemeanor was committed ; for, it is those attend- 
ant facts and conditions which make the act charged an 
indictable offense.—Sherban v. Com. 8 Watts, 212; 1 Arch. 
Pl. (by Waterman, 86,) and notes. If, in the present case, the 
indictment had charged that “ James Sikes, who was at the 
time the owner and keeper of a saloon in which vinous, 
spirituous or other intoxicating liquors were then kept for sale, 
having a billiard table connected therewith, on which the 
public could play, did knowingly permit,” &e., it would have 
been sufficient. 

In the affirmative charge given to the jury at the written 
request of the solicitor, the Cireuit Court committed an error. 
It was not positively shown in the evidence that the game 
was played on a table on which the public could play. That 
is, a table kept in connection with the saloon, for the publie 
to play on. The testimony tends to show the defendant had 
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two tables-—one to play billiards on, and the other, for play- 
ing the game of pool. The difference in the structure of the 
tables was slight. The billiard table was a modern one, 
without pockets. The pool table, on the model of the for- 
mer billiard table, having six pockets. Both games were 
played with balls and cues, but while billiards was played 
with four balls, pool was played with a greater number. 
Under the title “ Billiards,’ American Cyclopzdia, it is said : 
“ Billiard tables are divided into three classes; they may 
have four pockets, six, or none at all.” In another place, 
the reader is referred to Michael Phelan’s book, ‘“ The 
Game of Billiards,” for “description of other games played 
on the billiard table, such as pyramid pool, pin pool, &e.” 
This work was published in 1873. In Webster's Unabridged 
Dictionary, printed in 1870, the game of billiards is deseribed 
as being played on a table having pockets at the sides and cor- 
ners of the table. Defendant had both a billiard table with- 
out pockets, and a table with pockets, but in all other respects, 
like the billiard table. “ It was further proved and admitted 
that, formerly the game of billiards was played altogether on 
tables with pockets, like the one on which the game of pool 
was played in this case ; but that lately, and within the last 
four or five years, in some places such tables with pockets 
are not used for the game of billiards, and that billiard tables 
are now made and used without pockets.” The act under 
which the present indictment was found was approved arch 
11, 1875.—Code of 1876, section 4213. This trial was had 
October 22, 1880. : 

In interpreting statutes, we must endeavor to arrive at the 
meaning and intention of tlie legislature, to be gathered from 
the words they have employed. Words are but the vehicle 
of thought; and if, since they were employed by the legisla- 
ture, they have undergone change, or, if the subject they 
refer to has undergone modification since their employment, 
we must search for and enforce the sense they bore when the 
statute was enacted; for such, we must presume, was the 
intention of the law-making power. If when this statute 
was enacted—March, 1875—as the testimony shows billiard 
tables embraced both classes, those with, and those without 
pockets, then both classes are within its prohibition. We 
think the legislature intended, in the employment of the 
term billiard table, to include all tables on which the game 
of billiards was played at the time ; and the ianguage will 
also embrace billiard tables under any modification they may 
undergo. The legislature intended to regulate and restrain 
the demoralizing effect on the youth of the country, of hav- 


ing a billiard table and a drinking saloon connected together. 
VoL. Lxvu. 
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Giving to the phrase its popular signification, it then em- 
braced tables with or without pockets ; all tables on which 
the game of billiards could be, and was played. 

“Play thereon.” It need not necessarily be what is tech- 
nically valled a game of billiards, but it must be a kindred 
game ; a game played with balls and cue, or mace, or some 
substitute therefor. Mere sport or pastime on the table, or 
even playing with the balls, would not fall within the statute. 
There must be a game played, or begun to be played, with 
balls and cue or mace, or some substitute therefor, to be 
within the prohibition. 

“On which the public can play.” This means that the 
table is kept, that the public may play thereon. It need not 
be for pay, but it must be such as the public are invited or 
permitted to play on. This is a question not of law, but of 
fact for the jury, and should have been left to them. In not 
submitting this question to the jury, the Circuit Court erred. 

We reverse and remand this cause, that the Cireuit Court 
may quash the indictment. Let the accused remain in cus- 
tody until discharged by due course of law. 


The State of Alabama, ex rel. Wash- 
ington v. Hunter. 


Proceedings for Bastardy ; Plea, Statute of Limitations of 
One Year. 


1. Buastardy; nature of the proceediny.--Proceedings under the statute in a 
bastardy case, are sui generis, and while partaking of the nature of both a 
criminal prosecution and a civil suit, are guasi criminal. 

2. Sume; not misdemeanor.—A proceeding to charge a person as the repu- 
ted father of a bastard child, is not a misdemeanor within the statutes, so 
as to be barred within ‘twelve months atter the commission of the offense,” 
under § 4634 of the Code. 

3. Bastardy; proceedings in not barred by any statute of limitalion.—There is 
no statute of limitations in this State, which bars a proceeding under the 
statute to charge the reputed father of a bastard child with its support, un- 
less, in analogy to the doctrine of prescriptiow> it is barred by presumption, 
after a period of twenty years from the birth of the child. 


AprEAL from Dallas Cireuit Court. 
Tried before Hon. G. H. Crata. 
The facts appear sufficiently from the opinion. 


H. C. Tompkins, Attorney-General, for the State. 
(6) 
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S. W. Jonn, for the appellee. 


SOMERVILLE, J.—This proceeding was commenced be- 
fore a justice of the peace, on March 9th, 1880, charging the 
appellee with being the reputed father of a bastard child, 
under the provisions of Chap. 6, Title I, Part 4, $s 4071 et 
seq. of the Code of 1876. 

The accused was required to enter into bond to appear for 
trial in the Circuit Court of Dallas county, and appearing 
there defended by pleading the statute of limitations of 
one year. 

The complaint of the relator showed that she was deliv- 
ered of a child on January 12, 1878, being then and at the 
time of becoming pregnant, a single or unmarried woman. 

A demurrer to the plea was overruled, the proceeding was 
dismissed on a failure of the defendant to plead over, and 
this appeal is taken by the State, under the provisions of the 
statute expressly authorizing it.—Code, § 4093. 

The question to be decided is, was the proceeding barred 
by the statute of limitations of one year? 

It is insisted by appellant’s counsel that this is a “civil 
case,” and, as such, is brought within the operation of the 
statute of limitations of one year, as prescribed by § 3231 of 
the Code ; and, in support of this view, we are cited to sev- 
eral adjudicated cases, which have so held in construing 
statutes somewhat resembling our own. 

It might be urged with equal force that it was a criminal 
prosecution, as the several bastardy acts of England were 
pronounced to be, so that persons exempted from imprison- 
ment on civil process, were held liable to commitment for 
disobedience of the orders of the Sessions touching the main- 
tenance of the bastard child, as in Rex v. Bowen, 5 T. Ro 156. 

It is conducted in the name of the State as plaintiff, and 
the defendant is styled “the accused.”—Code, § 4092. The 
process is forthwith, and is called a “warrant,” and a prelim- 
inary investigation is had in order to ascertain “if there is 
probable cause to believe that the accused is guilty of the 
charge,” aud a bond for the appearayce of the defendant may 
be taken as in criminal cases.—ss 4072, 4076. And this 
court has pronounced such statutes “penal” in their nature, 
and required them to be strictly construed.—Judye of County 
Court v. Kerr, 17 Ala. 328. 

On the contrary, either party may appeal, as in civil cases, 
and a judgment for costs may be rendered against the mother 
who is complainant ($$ 4091, 4093); the accuser and accused 
are competent witnesses ($ 4078), and it is not required, as 
held in Satlerwhite v. State, 28 Ala. 65, that the evidence 
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should place the defendant’s guilt beyond a reasonable doubt, 
before authorizing a conviction. 

The sounder and better view, in our opinion, is, that a pro- 
ceeding under our statute, in a bastardy case, is sui gene: is, 
and partakes of the nature of both a criminal prosecution 
and a civil suit, and may therefore be styled quasi criminal, 
as was done by the commissioners who digested and codi- 
fied our statutes, as found embodied iv “Part Fourth” of the 
present Code of 1876, $$ 3976-4003, p. 861. 

If, furthermore, such proceedings should be considered 
purely civil, there could be no legal sentence of the guilty 
party to imprisonment, as authorized by $ 4081 of the Code, 
for this would be clearly violative of § 21 of the Declaration 
of Rights, which provides that “no person shall be impris- 
oned for debt.”—Const. (1875), Art. 1, § 21. 

-Tiuis construction, which we see fit to give to our bastardy 
statutes, is in accordance with the view taken by the Supreme 
Court of Massachusetts in //i// v. Wells, 6 Pick. 104; and 
also by the Supreme Court of Arkansas in Jackson v. State, 
29 Ark. 62. In the latter case, the court say: “These pro- 
Visions are for the benefit of the fallen mother and unfor- 
tunate child, as well as for the protection of the public, but 
they are also a punishment of the quilty father.” 

We think it equally clear that a proceeding in bastardy is 
not a misdemeanor, within the meaning of the statutes, so as 
to be barred within twelve months after the commission of 
the offense,” under § 4614 of the Code. 

A misdemeanor may be defined to be any crime less than 
a felony, and they are generally punished by fine, or impris- 
onment, or both. It is an essential characteristic of a misde- 
meanor, we think, that it should be an indictable offense. 
Bish. on Cr. Proe. § 624; Code of 1876, $ 4094-6. 

The word is said formerly “not to have included a multi- 
tude of offenses over which magistrates have an exclusive 
summary jurisdiction, for a brief designation of which our 
legal nomenclature is at fault.”—2 Bouv. Law Dict. title Mis- 
demeauor. Penalties recoverable by qui fam actions are ex- 
cluded from the definition by the statute.—§ 4097. 

We can see good reasons why no statute of limitations 
was prescribed to bar such proceedings. They are chiefly 
intended for the public indemnity, and to coerce the puta- 
tive father to support and maintain the unfortunate child. 
2 Kent’s Com. p. 215. The duty of maintenance continues 
for a period of ten years, which, in no case, we apprehend, 
is to extend beyond the time of the child’s minority, or legal 
infancy. We can see no reason why the statute should be 
so construed as to require such precipitation in the com- 
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mencement of the proceedings, as, in many instances read- 
ily to be imagined, it would defe at the very purpose of the 
law. Prewit v. Judge of Co. Court, 16 Ala. 705. 

We hold, therefore, that a proceeding of this character is 
not a civil suit, nor is it a criminal prosecution. It is quasi 
criminal, pi artaking of the nature of both. There is no 
statute of limitations prescribed for such a case by statute, 
unless, in analogy to the doctrine of prescription, it is 
barred by presumption in a period of twenty years from the 
birth of the bastard child.—Wileor v. Fitch, 20 J. 473; 
Blanchard on Stat. Lim. 2-6; Angell on Lim. § 9-11; Dean 
v. State, 63 Ala. 153 ; Code of 1876, $ 3236. 

The judgment is reversed and the cause remanded. 


Serena Jones v. The State of Alabania. 
Indictment for Bigamy, or Polygamy. 


1. Bigamy, or “‘polygamy”; who are guilty of. -Auy person having a former 
husband or wife, who marries again in this State, unless by the decree of a 
court of competent jurisdiction, snech person has been divorced from the for- 
mer husband or wife, and permitted to marry again, or, the former husband 
or wife has been continuonsly absent for five years immediately preceding the 
second marriage, and such person did not know the former husband or wife 
to be living, is guilty of the crime of bigamy, or polygamy, under the law of 
this State. 

2. Rumor or belief, that former husband or wife deal; no defense on indictment 
for polygamy.—On the trial of such an offense, evidence that at the time of the 
second marriage, the former husband had been absent for more than a year; 
that defendant had heard her former husband was dead, and it was currently 
reported and believed that he was dead, is no defense, and is properly ex- 
cluded. 

3. Polygamy, what onciies the criminal intent in.—In such a case, the only 
criminal intent, which is of the essence of the offense, is the intent to marry 
a second time, not knowing the husband, who had been absent only one year, 
to be dead. 


AppraL from Wilcox Cireuit Court. 

Tried before Hon. Jonn Moone. 

Serena Jones was indicted for bigamy, or “polygamy,” at 
the Fall term, 1880, of the Cireuit Court of Wilcox county. 
On the trial, it was proven, that in the year 1878, she was 
lawfully married to Albert Jones , in Wileox county, and that 
she lived with him as his wife for about a year, when ber hus- 
band left her and went to the State of Mississippi, and re- 
mained there for more than a year, and then returned to 
Wilcox county. Meantime, the defendant had married Wil- 
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liam Perkins, in Wileox county, and was living with him as 
his wife, when her former husband returned. The defendant 
proposed to prove, that while Albert Jones was absent, and 
before her second marriage, it was currently reported and be- 
lieved in the neighborhood in which they resided, that he 
was dead; that she had heard nothing from him during that 
time except that he was dead; that she married Wm. Per- 
kins, after the ramor became current that Albert Jones was 
dead; and that on the return of the latter, she ceased to 
live with Wm. Perkins as his wife. The State objected to 
the introduction of this evidence, the court sustained the ob- 
jection, and defendant excepted. The defendant was con- 
victed and sentenced to two years hard labor. The action 
of the court in refusing to admit this evidence is assigned 
as error. 


J. Y. Kiiparrick, for appellant.—The evidence which was 
offered shows that appellant was not married the second 
time until her husband had been absent more than a year. 
She had heard nothing from him during that time, except 
that he was dead, and this was currently reported and be- 
lieved. “Bigamy consists in the wilful contracting a second 
marriage, knowing the former marriage to be subsisting.” 
-Begys’ Case, 55 Ala. 109. Appellant believed that her first 
husband was dead, and that her marriage with him was not 
subsisting, when she was married a second time. Appellant 
had no criminal intent in contracting the second marriage. 
This is essential, in every prosecution for crime. Actus non 
Jecit reum, nisi mens sit vea. The evidence offered showed 
that appellant had no criminal intent in contracting the second 
marriage, and that she did not “wilfully contract it know- 
ing her former marriage to be subsisting,” and it was error 
to exclude it from the jury. 


H. C. Tompxtns, Attorney-General, for the State.—The 
evidence which was excluded was clearly inadmissible. If 
the facts which were attempted to be proven, had been 
much stronger than mere rumor : if they had been such as to 
cause the appellant to honestly believe that her first hus- 
band was dead, the evidence would not have been admissible 
in her behalf.—See 1 Wh. Am. Cr. Law, § 83 and § 2633; 
Commonwealth v. Marsh, 7 Mete. 472; Reynolds v. United 
States, 98 U. S.; Code of 1876, § 4186. 


BRICKELL, C. J.—The evidence proposed to be intro- 
duced by the appellant was, in our opinion, properly re- 
jected. The statute imposed a penalty upon any person 
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having a former wife or husband, who marries another in 
this State.—Code ef 1876, § 4185. There are exceptions in 
favor of the person who has procured a decree of divorce 
from a court of competent jurisdiction, the decree allowing 
him or her to marry again; and any person who, at the time 
of a second marriage, did not know his or her former hus- 
band or wife was living, if such husband or wife had been 
absent for the last five years preceding such marriage. 
Code of 1876, § 4186. In its words and purposes the statute 
is plain. The legality of a second marriage can, but in the 
single instance expressed in the statute, depend upon the 
ignorance of the party as to the life or death of an absent 
husband or wife; and that is, a continuous absence for five 
years immediately preceding the second marriage. It was 
not intended, in a matter of so much importance, that par- 
ties should act upon mere absence, nor upon any belief of 
death not superinduced by higher evidence than mere rumor. 
And though there may be a continuous absence for five years, 
that of itself will not exeuse a second marriage, if it be 
known to the party that the absent husband or wife is living. 
There must be the continuous absence connected with a want 
of knowledge that the absent party is in life. Whoever mar- 
ries a second time, having a former husband or wife living, 
absent for a less period than five years, violates the statute, 
and is subject to punishment. Belief, honestly entertained, 
founded on mere report or rumor, will not excuse.— Cominon- 
wealth v. Marsh,7 Mete 472; Dotson v. State, 62 Ala. ‘41. 
But it is strenuously argued that a criminal intent is an 
element of every crime, and if the appellant honestly be- 
lieved from the reports which had reached her, that her hus- 
band was dead, she could not have had a criminal intent. 
The statute, however, rendered it criminal for her to marry 
the second time, unless her husband had been absent for a 
period of five years, if he be actually living. “Whatever one 
does voluntarily, he intends of course to do.” Every act was 
done by the appellant, under all the circumstances expressed 
in the statute, which is declared criminal, and from the act 
and the circumstances, the criminal intent must be deduced.” 
There was the intent to marry a second time, not knowing 
the husband to be dead, who had been absent for a period 
of about one year only, and this is the criminal intent, and 
the only intent which is of the essence of the offense. In 
the language of C. J. Shaw, in Com. v. Marsh, supra, “the law 
has deemed it so important to prohibit the crime of polyga- 
my, and found it so difficult to prescribe what shall be suffi- 
cient evidence of the death of an absent person to warrant a 


belief of the fact, and as the same vague evidence might cre- 
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ate a belief in one mind and not in another, the law has also 
deemed it wise to fix a definite period” of five years contin- 
ned absence, “without knowledge of the contrary to warrant 
a belief that the absent person is actually dead.” The evi- 
dence was immaterial and irrelevant, and if it had been ad- 
mitted, could not have lessened the guilt imputable to the 
appellant because of a second marriage prohibited by the 
statute. 
Aflirmed. 


Street v. The State of Alabama. 


Indictment for Carrying Concealed Weapons. 


1. Concealed weapons ; what constitutes offense of. —To constitute the offense of 
earrying a concealed weapon, it must be worn, or carried, so that persons near 
enough to see it, if it was not concealed, can not see it. 

2. Charges may be refused, though stating law correctly, if not based on evi- 
dence. —Charges should be based on the tendencies of the testimony, and if 
not correct in reference to the evidence in the case, although they may assert 
legal propositions correct in themselves, a refusal to give them, as requested, 
will not authorize a reversal. 

3. Same; misleading charye properly refused,—A charge ‘that a pistol is not 
concealed unless it is hid from the ordinary observation of those who are ina 
a position to see it, if it were not concealed,” is confused, and when taken in 
connection with the evidence in the cause—that the pistol was only seen when 
the defendant pulled off his coat—teuded to mislead the jury, and was prop- 
erly refused. 


APPEAL from Etowah Circuit Court. 

Tried before Hon. L. F. Box. 

Henry Street was indicted, at the fall term, 1879, of the 
Cireuit Court of Etowah county, for “ carrying a pistol con- 
cealed about his person.” One West testified, on the trial, 
that he and three or four neighbors went to defendant’s 
house, and started to go thence to the river to bathe. They 
all left defendant’s house at the same time, but defendant and 
one or two others soon got ahead of witness. When they 
had gone through the woods about a quarter of a mile, and 
when the witness was about one hundred yards behind the 
defendant, the latter shot a pistol at a tree. Defendant then 
waited till witness and those with him came up, and they 
examined the shot in the tree. While they were doing so, 
the defendant held his pistol in his hand, exposed to view, 
and again started off to the river with it in that position. 
The defendant again got ahead of witness, and he and those 
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with him were about a hundred yards behind the defendant 
and those with him, when the latter party reached the river. 
When witness came up with defendant, he had pulled off his 
coat, or pulled it off just as witness arrived, and witness saw 
a pistol in the pocket of defendant’s pantaloons, with the 
breech or “butt end” exposed to view. Defendaut was 
dressed in a frock coat, which he wore unbuttoned all the 
way from his house to the river where he pulled it off. Wit- 
ness was not in front of defendant at any time and saw noth- 
ing of the pistol until he shot at the tree, and saw no more 
of it until they reached the river. This being all the evi- 
dence, the defendant requested the court to charge the jury, 
in writing, as follows: “No.2. That a pistol is not con- 
cealed, unless it is hid from the ordinary observation of those 
who are ina position to see it, if it were not concealed.” 
This charge the court refused to give, and defendant 
excepted. The defendant was convicted, and appealed to 
this court, assigning as error, the refusal to give the charge 
above recited. 


AIKEN & Martin, for appellant.—The charge should have 
been given asa general proposition of law, but especially 
under the facts of this case was it proper. The jury might 
properly have inferred from the evidence, that the defendant 
carried the pistol in the pocket of his pantaloons, with the 
breech exposed to view. The only witness testified that he 
was never in front of the defendant. Jones v. State, 51 Ala. 
16, is very similar to the case at bar. 


H. C. Tompkins, Attorney-General, for the State. (No 
brief on file.) 


STONE, J.—The first charge asked is evidently incom- 
plete, and we will not consider it. It is entirely true that if 
a pistol is so carried as that persons ahout the defendant can 
see it with ordinary observation, then it is not concealed 
within the meaning of the statute. To constitute the offense 
denounced by the statute, the pistol must be so carried or 
worn, as that persons near enough to see it, if not concealed 
or hidden, cannot see it. Charge No. 2, requested by the 
defendant and refused by the court, was evidently intended 
to assert this proposition. The question is, does it express 
the idea with sufficient clearness, to relieve it from the impu- 
tation of involvement or obscurity.—1 Brick Dig. 344, § 180; 
Bell v. Troy, 35 Ala. 184; 1 Brick. Dig. 339, $$ 59, 60, 61. 
To authorize a reversal for a refusal to charge as requested, 


it is not always enough that the request asserts a legal prop- 
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osition, correct in itself. It must be correct, in reference to 
the evidence in the case. Charges should be based on the 
tendencies of the testimony.— Martin v. Hill, 42 Ala. 108 ; 
Ross v. Pearson, 21 Ala. 473. 

Construing the charge requested by the principles stated 
above, we think its tendency was to confuse and mislead the 
jury. Few men, not members of the legal profession, would 
readily understand the charge as asked, to express the simple 
detinition of concealment, as given above. It would require 
reflection and close examination, to detect its scope. In 
addition to this, to justify the defendant’s acquittal, it was 
necessary that the pistol should be so worn or carried, as that 
persons near enough to see it if not hidden, could see it with 
ordinary observation. It was not enough that it could be 
seen, when the defendant took off his coat,for,*by some acci- 
dent, the skirt of the coat was so displaced as to expose it 
to view. We think the charge, if given, had a tendency to 
mislead the jury in this respect.—Duvall v. The State, 63 
Ala. 12. 

Affirmed. 


Adams wv. The State of Alabama. 
| Indictment for an Affray. 


1. Idem sonans; names Mincher, and Minchen, not.—The names, Mincher 
and Minshen, sre not idem sonans ; and a plea in abatement, to an indictment 
charging Wm. Mincher with an offense, is properly sustained on proof that 
the defendant's name is Minchen. 

2. Variance beticeen allegation and proof.— Where the defendant was indicted 
for an affray with Wm. Mincher, and the court permitted evidence to be intro - 
duced, showing that defendant and Wm. Minshen fought together in a publi¢ 
place, there was a fatal variance between the allegations and the proof, the 
admission of such evidence was error, and it should have been excluded on 


motion. 
AppkaL from Cherokee Circuit Court. 
Tried before Hon. L. F. Box. 
The facts need not be stated. 
J. H. Savaae, for appellant. 
H. C. Tompkins, Attorney-General, for the State. 


SOMERVILLE, J.--The indictment in this case charges 
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the appellant, Adams, and one William Mincher, his co-de- 
fendant, withan affray, for fighting together in a public place. 
Mincher filed a plea in abatement alleging a misnomer, and 
averring his name to be William Minshen, and that he was 
known and called by that name. The court sustained this 
plea and quashed the indictment as to him ; Adams, however, 
was put to trial upon the plea of not guilty. 

Under this indictment evidence was allowed to be intro- 
duced, against appellant’s objection, showing that he and 
one William Minshen fought together in a public place in the 
county of Cherokee within twelve months before the finding 
of the indictment. 

We think this was error, for the reason that the names 
Mincher and Minshen are not idem sonans, and there was a 
clear variance between the name proved and that alleged in 
the indictment, which is fatal. In contemplation of law they 
were two different and distinct persons. The plea of misno- 
mer was properly sustained, and the evidence objected to 
should have been excluded.—Whart. Cr. Ev. (Sth Ed.) ss 94, 
6; Lawrence v. State, 59 Ala. 61; 1 Brickell’s Digest, p. 6, 
$$ 84-89. 

Reversed and remanded. 


McDonnell v. The Battle House Com- 
pany. 


Action for Goods, Wares and Merchandise sold and Delivered. 


1. Partnership; may be created as to third persons by the reception of profits. 
Althongh one may not have an interest in the capital or property employed in 
a particular business, yet if he has an interest in the profits of such business, 
as profits, this will constitute him a partner as to third persons. 

2. Same; contract in this case did not create purtnership.--Where a contract 
provided that a hotel company should receive one-tenth of the gross receipts 
of the hotel as rent from their lessee, such participation in the gross receipts 
did not constitute a partnership between the lessee and the company. 


Appeat from Mobile Circuit Court. 
Tried before Hon. H. T. TouLmi. 
The facts are sufficiently stated in the opinion of the 


court. 


Boyzes, Farra & Croup, for appellant. 


Joun T. TayLor, for appellee. 
VoL. LXV. 
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BRICKELL, C. J.—The facts in this case are, that on 
the 15th day of August, 1876, the Battle House Company 
leased to E. H. Rivers & Co., for the term of two years, com- 
mencing on the ensuing first day of October, the hotel situate 
in the city of Mobile, known as the Battle House, and for rent 
was to be paid monthly ten per cent. of the gross receipts 
from the keeping of the hotel, and its appurtenances. The 
company were to select and employ at their own expense, a 
competent ,book-keeper, who was acceptable to the lessees, 
by whom he was to be furnished with board and lodging, and 
he was to render monthly to the company, and to the lessees, 
a statement of the gross receipts, paying to the company ten 
per cent. thereof. On the lst of June, 1877, the lease, with 
the assent of the company, was transferred to Moses J. Ma- 
son. On the 10th February, 1878, by verbal agreement the 
mode of paying rent was changed, so that as money was re- 
ceived, ten per cent. thereof was set apart and paid over 
daily, instead of monthly. After 10th Febraary, 1878, Mason 
purchased from the appellant McDonnell, supplies which 
were used in keeping the hotel during the term of the lease, and 
the purpose of this suit is to recover for them of the appel- 
lee. There are objections made to some of the instructions 
given by the City Court upon the ground that they were mis- 
leading, or invaded the province of the jury. If the instruc- 
tions are in this respect objectionable, it is not of importance, 
if on the undisputed facts, there is, or is not, a right of re- 
covery; and that is the only question we deem it necessary 
to consider. 

It is not assumed that the company and its lessees, in- 
tended the formation of a partnership, or intended to con- 
duct jointly the business of keeping the hotel.. The only 
relation they contemplated was that of lessor and lessee, of 
landlord and tenant, and the payment of ten per cent. of the 
gross receipts of the business as rent, as compensation for 
the use and occupation of the premises. The argument is, 
that by construction of law, as to third persons, as there was 
a community of interest in the gross receipts of the business, 
the parties sustained the relation of partners, although as 
between themselves there is only the relation of landlord and 
tenant. It is sometimes true, that contrary to their inten- 
tion, persons .become partners as to third persons dealing 
with them, when they do not intend to form that relation. 
This oceurs in that large class of cases, when there may not 
be a community of interest in the property or capital em- 
ployed in a particular business ; yet. one of those engaged in 
it has a specific interest in the profits of the business, as 
profits,—a clear right to participate in the net profits. This, 
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by construction of law, creates a partnership, for the reason, 
as was said by De Grey, C. J., that “every man who has a 
share of the profits of a trade ought also to bear his share 
in the loss. And if any one takes part of the profits, he takes 
part of that fund on which the creditor of the trader relies 
for payment.”~Grace v. Smith, W. Black, 998. But a com- 
munity of interest in the profits—the net profits, as such, is 
essential to a partnership. Community of interest is the 
basis of the relation.—Collyer on Part. 44; Parsons on Part. 
41; Loomes v. Marshall, 12 Conn. 77; Moore v. Smith, 19 Ala. 
780. When there is no community of interest in the nef 
profits, and no such dealing as induces others to rely upon 
them as partners, whatever may be the relation of parties, 
they are not partners as between themselves, or as to third 
persons. 

In this case, as rent the Battle House Company were enti- 
tled to one-tenth of the gross receipts of the business. In 
no event was it liable for any losses which might ensue, nor 
was the profit of the business a matter of concern to it. 
Whether profits were being derived was not an inquiry they 
could make at any time during the lease. The books abound 
with cases, much stronger than the present, in which it has 
been held that mere participation in the gross profits of a 
business did not create a partnership. There is no error 
prejudicial to the appellant in any of the rulings of the City 
Court. 

Affirmed. 


Clark v. Colbert ef al. 
Statutory Real Action. 


1. Executory contract founded on illegal consideration ; not to be enforced.—No 
executory contract founded on an illegal consideration can be enforced by 
suit, nor can any one recover, who, to establish his claim, must trace his right 
through such a transaction. Ex turpi causa oritur non actio. 

2. Executed contract based on composition of felony; law will not interfere 
between parties to.—When a contract, the consideration of which is the compo- 
sition of a felony, is an executed one, the law leaves all who share in such ille- 
gal transaction where it finds them, and will not interfere to rescind the con- 
tract, and recover the consideration. Jn pari delicto potior est conditio defend- 
entis. 


AppEAL from Barbour Circuit Court. 
Tried before Hon. H. D. Crayton. 


VoL. Lxvit. 
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This was a statutory real action, brought October 14, 1878, 
by Nancy P. Colbert ‘and Mary C. Allen, against Warren J. 
Clark. The plaintiffs claimed as the heirs at law of Avery 
Nolen, who died intestate in 1875. The substance of the 
evidence is set out in the opinion of the court. On this evi- 
dence the court below charged the jury, “ that if they were 
satisfied from the evidence that the consideration of the 
deed offered in evidence by the defendant, W. J. Clark, was 
an agreement made or entered into between him and plain- 
tiffs, by which he promised or stipulated to stop, compro- 
mise, or settle the prosecution, pending at the time of mak- 
ing said deed, against Elijah Nolen and John Allen and 
’ Avery Nolen, that said deed was void, and they must find 
for the plaintiffs.” To this charge the defendant excepted. 

The defendant requested several written charges, the sub- 
stance of which was, that if the consideration of the deed 
was a compromise of the case against John Allen and Avery 
and Elijah Nolen, and that the makers of the deed procured 
Clark to enter into an agreement to that effect, and that they 
also entered into it, and if defendant took possession of the 
land under the deed, plaintiff could not recover. The court 
refused to give these charges, and defendant excepted. There 
was a verdict and judgment for the plaintiffs, and the errors 
assigned are the giving and the refusal of the charges. 


D. M. Seats, for appellant —The deed made by appellants 
prevented a recovery by them, at law, for there it could only 
be vacated for fraud in its execution.—Swi/t v. Fitzhugh, 
9 Port. 39 ; Mordecai et al v. Tankersly, 1 Ala. 100; Morris v. 
Harvey, 4 Ala. 300; Drake v. Thompson, 32 Ala. 99. The 
deed is valid between the parties, for the law leaves them as 
it finds them.—Black v. Manning, 1 Ala. 449 ; 2 Brick. Dig. 
16,45; MeGuire v. Miller, 15 Ala. 394. The language of the 
judge in Trammell & McCarty v. Gordon, 11 Ala. 565, that 
“the land could be recovered back,” is mere dictum. 


S. H. Dent, for appellees.—The deed was clearly fraudu- 
lent and void, and the appellees, plaintiffs below, can take 
advantage of its illegality.— Foreman v. Hardw ick, 10 Ala. 
316 ; Trammell & Me Carty v. Gordon, 11 Ala. 565. In the case 
last cited this court said, “a deed to land for an illegal con- 
sideration is void, and the land can be recovered back by the 
appropriate action "—Ridygeway v. Underwood, 4 Wash. C. C. 
129. Appellees did not ask the court to enforce an illegal 
contract ; and the only effect of the illegality of the deed, 
was to strike down Clark’s title to the land. Unless the ap- 
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pellees can recover in this action they are without remedy, 
and Clark will retain the fruits of the illegal transaction. 


STONE, J.—The facts of this case are very simple. There 
seems to have been but one disputed question of fact, and 
the jury resolved that in favor of the appellees. John Allen, 
husband of Mary Allen, and Elijah Nolen, brother of the 
two plaintiffs, were under indictment in the City Court of 
Eufaula for arson in the second degree—the indictment found 
in 1874. Clark, the appellant, had suffered by the burning, 
and although not marked on the indictment as prosecutor, 
had employed counsel to aid in the prosecution In June, 
1875, the said Elijah Nolen and his two sisters, plaintiffs in 
this action, together with the husbands of the two sisters, 
being tenants in common of the lands in controversy, con- 
veyed the same by deed of bargain and sale to Clark, on a 
recited consideration of four hundred dollars in hand paid ; 
and Clark took possession, and remained in possession, under 
claim of right. More than tiiree years afterwards this stat- 
utory real action was brought to recover the lands from him. 
There was proof tending to show, and the jury so found, that 
the real consideration of the deed was a composition of said 
prosecution for arson ; and that in consideration of the exe- 
cution of the deed, the prosecution was abandoned, and the 
indictment nol-prossed. On these facts the Cireuit Court 
charged the jury that the deed was void, and plaintiffs could 
recover. Elijah Nolen had died before this suit was brought, 
leaving his two sisters his heirs at law. 

There can be no question that the composition of the fel- 
ony, and the dismissal of the prosecution for a valuable con- 
sideration, was a highly penal offense, and that all who aided 
and abetted in its perpetration were participants in the guilt. 
Any executory contract, or promise based on such consider- 
ation, is illegal, and no suit can be maintained for its enforce- 
ment. Ex turpi causa, non oritur actio, No one can recover, 
wio, to establish his claim, must trace his right through such 
illegal transaction. This iscommon knowledge. Courts can 
give no sanction to such flagrant violations of the law. 
Addison on Contr. section 258; 1 Brick. Dig. 381; Collins v. 
Blantern, 1 Smith Lead. Ca. [161] and English notes ; Ben- 
jamin on Sales, $$ 503-4. The present case arises, how- 
ever, not on an executory, but on an executed contract. The 
plaintiffs seek to regain property which they conveyed away 
by deed, on the ground that the consideration was illegal— 
a violation of positive law.— Walker v. Gregory, 36 Ala. 179, 
was a suit to recover slaves which had been conveyed to the 


plaintiff on an immoral consideration. To establish her 
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cause of action, she was forced to rely on the contract, which 
was founded on such illegal consideration. ‘This court held 
she could not recover. It was added, that if she had been 
in possession of the slaves, and the administrator had sought 
to recover them from her by suit possibly she might 
have protected herself under the maxim, potior est conditio 
possidentis. Dentan v. English,2 Nott & MeC. 581, holds 
that an executed contract, founded on an immoral consider- 
ation, is binding on the parties. In Gray v. Roberts, 2 A. K. 
Mar. 208, the court said: “If both parties are equally 
guilty of a breach of the law, a court of justice cannot inter- 
pose its aid in behalf of either, for it is a settled rule, that 
in pari delicto, poticr est conditio defendentis.”—S. C. 12 Amer. 
Dee. 383. In Waite v. Merrill, 16 Amer. Dee. 238—(4 Greenl. 
102)—it was held that money paid on an illegal contract, vol- 
untarily, knowingly, cannot be recovered back. The case of 
Inhabitants of Warrenton v. Eaton. 11 Mass. 368, is not distin- 
guishable from this. The court, Parker, C. J., said: “If, 
then, the composition of a felony, or of a larceny, is an ille- 
gal consideration of any promise or obligation for money, 
the party claiming under such instrument cannot enforce it 
in a court of justice; nor, ean the other party, if he has paid 
it, recover it back again. There must then be a distinction 
between a conveyance of land, and money paid on such con- 
sideration, or Betsy Flagg [the grantor] could not, on this 
ground, avoid her deed by entry or action, so as to convey 
any title to the demandants. Such a distinction was at- 
tempted in the argument, but we find no foundation for it. 
A deed of bargain and sale, signed, sealed, delivered, acknowl- 
edged and recorded, is an actual transfer of the land to the 
grantee; as much as the delivery over of a sum of money, 
or of a personal chattel, is a transfer of those.” In Myers v. 
Meinvath, 101 Mass. 367, it was said, “ The policy of the law 
is to leave the parties in all such cases without remedy against 
each othtr.” In 1 Story Eq. Ju. § 2)8, is the following lan- 
guage. “In general, (for it is not universally true,) where 
parties are concerned in illegal agreements, or other trans- 
aciions, whether they are mala prokibita or mala in se, courts 
of equity, following the rule of law as to participation in a 
common crime, will not at present interpose to grant any 
relief ; acting upon the known maxim, “ /n pari delicto, po- 
tior est conditio defendentis et possidentis.” Pursuing this 
subject in the note, it is said: “Tsay at present, for there 
has been considerable fluctuation of opinion, both in courts 
of law and equity on this subject. The old cases often gave 
relief, both at iaw and equity, where the party would other- 
wise derive an advantage from his iniquity. But the modern 
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doctrine has adopted a more severely just, and probably pol- 
itic and moral rule, which is, to leave the parties where it 
finds them, giving no relief and no countenance to claims of 
this sort.” In the leading case of Collins v. Blantern, pub- 
lished in 1 Smith Lead. Ca. [153], is this strong language : 
“This is a contract to tempt a man to transgress the law, to 
do that which is injurious to the community : it is void by 
the common law ; and the reason why the common law says 
such contracts are void, is for the public good. You shall not 
stipulate for iniquity. All writers upon our law agree in this; 
no polluted hand shall touch the pure fountains of justice. 
Whoever is a party to an unlawful contract, if he hath once 
paid the money stipulated to be paid, in pursuance thereof, 
he shall not have the help of « court to fetch it back again. 
You shall not have a right of action, when you come into a 
court of justice in this unclean manner, to recover it back. 
Procul, O! procul, este profani.” And the American anno- 
tators, after reviewing American decisions bearing on the 
question, employ this language: “It is proper to say, in 
taking leave of this brief notice of an important and diffi- 
cult subject, that the law will leave all who share in the guilt 
of an illegal or immoral transaction where it finds them, and 
will neither lend its aid to enforce the contract while execu- 
tory, nor to rescind it and recover back the consideration 
when executed.” We adopt this language as our own, and 
hold that under the facts shown in this record, plaintiffs can 
not recover.— Black v. Oliver, 1 Ala. 449. 
Reversed and remanded. 


Thweat, Adm’r, v. Stamps. 
Trover. 


1. Growing crops pass to purchaser of land al execution sale.—Growing crops 
are part of the realty, and pass with the title to the land toa purchaser at exe- 
cution sale. 

2. *Rails and brick,” when personalty and when realty.—‘'Rails and brick” 
not connected with the freehold are personal property, and do not become fix- 
tures until they are actually or constructively annexed to the realty. 

3. Trover; fixtures annexed to the realty not recoverable in.—Trover lies only 
for the conversion of personal property and can not be maintained, at least 
between vendor and vendee, to recover fixtures which form part of the 
freehold. 

4. Fixtures annexed to really ; action lies for refusal to allow severance.—When 
fixtures are annexed to the freehold, a demand should be made for the right of 
removal, and on refusal an action lies for preventing the owner from exercis- 
ing the right to sever. 

Vor. LXV. 
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5. Trover; what necessary to sustain action of.—To sustain an action of 
trover the defendant must have uulawtully assumed dominion over the prop- 
erty in defiance or exclusion of the plaiutiff’s right, or withheld possession 
from him under claim of title inconsistent with the plaintiff’s. 

6. Conversion ; wht necessury to constitute. —A vendee of land whose tenant 
annexed “rails and brick,”’ which were on tbe land at the time of the sale, to 
the realty, is not guilty of a conversion unless he directed, induced, or rati- 
fied the act of his tenant in the exercise of an unauthorized dowiuion over 
the property. 
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AprPeaL from Talladega Cireuit Court. 

Tried before Hon. Joun HENDERSON. 

On December 7th, 1874, appellee P. A. Stamps bought a 
tract of land lying in Talladega county, at sheriff’s sale, and 
soon afterwards went into possession of it. At the time of 
the sale there was a lot of bricks on the land, and also five 
thousand rails, which were the property of L. Dickinson, who 
owned the land until it was sold by the sheriff. A part of 
the land had been planted in wheat before the sale. Dill, 
who resided on the land and was defendant’s tenant, used 
the bricks to build a chimney to a house situated on the 
land, and used the rails to build a fence on the premises. 
The defendant did not order or direct bis tenant, Dill, to use 
the rails or brick, and when the latter asked his permission 
to do so, replied that he might do so “so far as he cared.” 
The wheat was gathered in the summer of 1875 by Dill and 
others, and defendant received two-thirds of it from them. 
On the 10th day of February, 1877, Dickinson, appellant's 
intestate, brought this action of trover against Stamps to re- 
cover the “rails and brick” and the wheat received by him 
from Dill and others, and the foregoing facts appearing in 
evidence, the court charged the jury, that plaintiff could not 
recover anything for the “rails or brick” unless the evidence 
satisfied them “that the defendant directed or in some way 
induced the bricks to be used in building the chimney, or the 
rails to be put on the fence.” To this charge the plaintiff 
excepted. The court also charged the jury that “if they be- 
lieved from the evidence that the wheat was sown on the land 
before the sale by the sheriff, and had not been gathered at 
that time, the growing crop on the land was part of the land, 
and the title to the wheat passed to the defendant by bis 
purchase at the sheriff’s sale, and the plaintiff could not re- 
cover for the wheat.” To this charge the plaintiff also ex- 
cepted. The charges given by the court are assigned as 
error. 


Joun T. Herwiy, for appellant. (No brief on file.) 


SOMERVILLE, J.—It is well settled that growing crops 
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pass to a vendee, with the title of land upon which such 
crops are standing at the time of sale. In this case, the 
wheat was in process of growth, and ungathered, at the time 
of the sheriff’s sale, and was part and parcel of the realty: 
The interest, which the defendant in execution had in it, 
passed with the title of the land to the purchaser, and there 
was no error in the Circuit Court so charging the jury.” 
Freeman on Executions, § 474; 4 Kent Com. 468 ; 3 Wash. 
Real Prop. 625, nofe (1); Foote v. Colvin, 3 Johns. 216; Creas 
v. Pendleton (1 Leigh. 297); 19 Amer. Dee. 750 and 752, 
_ (note). 

The rails and brick were personal property so long as they 
remained disconnected from the freehold. They could not 
become fixtures until they were actually or constructively an- 
nexed to the realty._-Ewell on Fixt. 345; WeLanghlin v. 
Johnston, 56 Ill. 163. And, since trover lies only for the con- 
version of personal chattels, it cannot be maintained for the 
recovery of such fixtures when annexed to and constituting 
part of the freehold, at least as between vendor and vendee. 
When so annexed, a demand should be made for the right or 
privilege of removal, and in case of refusal, an action would 
lie for preventing the plaintiff from exercising the right to 
sever. ‘The evidence here shows no such demand.—Ewell 
on Fixt. 434-5, note (4); Villas v. Mason, 25 Wis. 310; Miller 
v. Baker, 1 Mete. 27. 

In order to sustain the action of trover, moreover, there 
must have been, on the part of the defendant, some unlawfal 
assumption of dominion over the property in question, in de- 
fiance or exclusion of the plaintiff's right, or else a withhold- 
ing possession from the plaintiff, under a claim of title, 
inconsistent with his own. The defendant would not be 

uilty of a conversion unless he directed, induced or ratifiet 
the act of Dill, in his exercise of an unauthorized dominion 
over the property, if such it was under the evidence. 
2 Greenl. Ev. § 642; Ewell on Fixt. 434. 

The rulings of the Cireuit Court were in harmony with 
these principles, and the judgment is affirmed. 

















































OF ALABAMA. 


(Juckson et al., Adm’rs, v. Scott et al.] 


Jackson ect al., Adm’rs, v. Scott et al. 


Statutory Real Action. 


1. Mortyage, sale of lands under, when a nullity.—A sale of lands, under a 
power of sale contained in a mortgage, which rests wholly in parol, does not 
divest the mortgagee of the legal title, nor cut off the mortgagor’s equity of 
redemption, and is a mere nullity. 

2. Same; payment of mortgage debt, no defense to action of ejectment.—Pay- 
ment of the mortgage debt, in whole or in part, after forfeiture, is no defense 
to an action of ejectment by the mortgagee. 


Appeal from Randolph Circuit Court. 

Tried before Hon. Joun HENDERSON. 

This was a statutory real action brought on January 28, 
1876, by H. R. Jackson and Mary A. Jackson, as administra- 
tor and administratrix of the estate of Wm. Jackson, deceased, 
against John R. Scott and J. Hawkins. On the trial, the 
plaintiffs put in evidence a mortgage made March 18, 1871, 
by Benj. East and wife, conveying certain lands to Wm. Jack- 
son, to secure the payment of two promissory notes. The 
land was described in the mortgage as “the north quarter of 
the south-west quarter of section 12, in township 20, and 
range 11, also a part of the north-west quarter of the south- 
west quarter of same section, township and range. commenc- 
ing at the south-east corner of said tract, and running north 
two acres in length and one in breadth, containing two acres, 
on which are situated the mills.” The complaint claimed 
the north-east quarter of the south-west quarter of section 12, 
township 20, range 11, besides the other land described in 
the mortgage. The plaintiffs proved that Benj. Hast, at the 
time of the execution of the mortgage, was in possession of 
the land described in the mortgage exercising acts of owner- 
ship over it. The plaintiff, for the purpose of showiug that 
the north quarter of the south-west quarter, described in the 
mortgage, was the north-east quarter of the south-west.qua.: 
ter, offered to prove that Benj. East, at the time the mors; 
gage was executed, resided on, and owned, the nerth-east 
quarter of the south-west quarter of said section, townshjp, 
and range, and that it lay adjoining, and to the easi of, the 
two acres described in the mortgage, and that he ownel no 
other lands in said section 12. The court refused &v allow 
this proof to be made for that purpose and plaintiff excepted. 
The defendants proved that in January, 1876, H. R. Jackson, 
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as administrator of Wm. Jackson, sold the land described in 
the mortgage under the power of sale contained therein, 
besides the remnant of a stock of goods and accounts which 
were bid off by him for the estate of Wm. Jackson, at $748.52. 
No deed was made to any part of the land under or by virtue 
of the sale, and no memorandum thereof in writing was made 
at the time of said sale. The defendant offered to show by 
Benj. East that the value of the accounts, and the remnant 
of the stock of goods, exceeded the amount due on the mort- 
gage, but the plaintiffs objected to this evidence. The court 
sustained the objection, and defendants excepted, The court, 
at the request of the defendants, charged the jury, in writing, 
that if they believed all the evidence they must find for the 
defendants. The court gave this charge, and defendants 
excepted. The ruling of the court on the evidence, as shown 
above, and the giving of the charge, are assigned as error. 


Warts & Sons, for appellants.—The evidence to show that 
by the north quarter of section 12, was meant the north-east 
quarter of the south-west quarter, did not tend to contradict 
or vary the deed, but merely identified the land actually con- 
veyed. It was competent to explain the latent ambiguity as 
to which one of the two quarters of the south-west quarter 
was meant.— Wilkerson v. Hughes, 35 Ala. 453; 28 Ala. 164; 
27 Ala. 142; 33 Ala. 161; 8 Ala. 502; 41 Ala. 292; Whart. 
on Ev. 941, ef sey. The mortgage vested the legal title to the 
lands in Wm. Jackson, and his personal representative could 
maintain ejectment.—Lewis v. Wil’s, 50 Ala. 198 ; Russell v. 
Irwin, 41 Ala. 292. The sale of the land, whether valid or 
invalid, could not prevent a recovery of the land sold and 
bought for the estate.—45 Ala. 482; 2 Jones on Mortgages, 
1894. The title of Jackson was not divested by the sale.—37 
Ala. 354; 14 Ala. 476. ‘The general charge given by the 
court was erroneous. Payment of the mortgage debt, after 
forfeiture, is no defense to an action of ejectment by a 
mortgagee. 


Smita & Samira, for appellee. (No brief on file.) 


BRICKELL, C. J.—1. The lands are not accurately and 
artificially described in the mortgage, yet, taking the descrip- 
ticn in its entirety, there is no uncertainty as to the lands 
inteudea to be conveyed. The conveyance is of two several 
and adjoining parcels of land. The parcel of two acres, on 
which the mills are situate, is not part of the other parcel, 
designated as the north quarter of the quarter section. They 


form a separate tract, conveyed in addition to the tract there- 
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by designated. They adjoin that tract, and are described as 
part of the north-west quarter of the quarter section. The 
boundary of them is commenced at the south-east corner of 
the said tract, referring evidently to the preceding words, 
north-west quarter of the south-west quarter. Thus, it is ren- 
dered certain, looking alone to the description, that north 
quarter means, and can mean only, the north-east quarter of 
the south-west quarter. To that quarter only are the words 
capable of application, and the whole description, when taken 
in connection, of itself applies the words to that quarter. 
When so applied, there is no uncertainty or ambiguity to be 
explained by parol evidence, or by resorting to the relations 
of the mortgagor to the several parcels of land. 

2. The sale of the lands under the power in the mortgage, 
resting wholly in parol, did not divest the legal estate of the 
mortgage, or cut off the equity of redemption of the mort- 
gagor—it was as to the lands a mere nullity. Payment of the 
mortgage debt in part, or in whole, is not in a court of law a 
defense to an action of ejectment brought by the mortgagee. 
Slaughter v. Doe, ex dem, MSS. The Cireuit Court erred in 
the charge given on the request of the defendants. 

Reversed and remanded. 


Turnley etal. v. Hanna. 


Bill in Equity to enjoin action of Forcible Entry and Unlawful 
Detainer, and to remove Cloud from Title. 


1. Possession of land acquired by force; equity will not protect.—When posses- 
sion of land is acquired by such torce as to entitle the party evicted to main- 
tain an action of torcible eutry and unlawtul detainer, equity will not entertain 
a bill founded on such possession, to enjoin the action, and to remove a cloud 
from compluinant’s title to the land. 


AppEat from DeKalb Chancery Court. 

Heard before Hon. H. C. Speake. 

This bill was filed, Nov. 4, 1873, by A. B. Hanna, against 
Mathew J. Turnley and others, praying for an injunction to 
restrain ap action of forcible entry and unlawful detainer, 
and other actions brought by Turnley and others, to recover 
possession of certain lands, described in the bill, from Hanna 
and to remove a cloud on complainant’s title to the land. 
The Chancellor granted a perpetual injunction against Turn- 
ley et al., restraining them from prosecuting the action of 
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forcible entry and unlawful detainer, and other actions then 
pending, and ordered the cloud removed from the title. The 
opinion states the facts so far as they are necessary to prop- 
erly understand the decision. ‘The rendition of the decree as 
stated above, is assigned as error. 


M. J. Turnitey, W. H. Forney, Coorer & Reeves, and 
Warts « Sons, for appellants—The only possession which 
Hanna had of the land in controversy, when he filed this bill, 
he had acquired by force. Possession thus acquired did 
not authorize him to maintain a bill to remove a cloud from 
his title, for the possession which gives equity jurisdiction in 
such cases, must have been acquired in a lawful way.—//ar- 
din v. Jones, 86 Ill. 313; Comstock v. Henberry, 66 Til. 212. 
To permit one to avail himself of such possession, would be 
enabling him to make his own force and unlawful acts a basis 
for equitable relief. But it is well settled that a claimant of 
lands, who is not in actual possession, however good may be 
his right, can not file a bill to set aside adverse deeds alleged 
to constitute a cloud on his title. — Daniel v. Stewart, 55 Ala. 
278. Nor will equity undertake to establish legal rights 
when there is an adequate remedy at law.— Youngblood v. 


Youngblood, 54 Ala. 486. 


Rice & Witey, for appellees.—The only plausible ground 
urged by counsel for Turnley for reversal is, in substance, 
that appellee, the true owner, last obtained possession by 
artifice. Even if the true owner did last obtain possession 
by artifice, or even by force, he might be indicted for such 
force, but would be entitled to all the protection for his pos- 
session to which he would have been entitled, if he had 
regained possession in a manner free from criticism. The 
Chancery Court has no criminal jurisdiction, and when it is 
appealed to by the true owner of real estate, in possession, 
for the protection of his possession against such disturbers 
as were the original defendants, it will give him that pro- 
tection, and wili not confiscate his undeniable right of recap- 
tion and re-entry, nor hold that the exercise of his right of 
recaption or re-entry, has annihilated his right to invoke for 
his possession (although acquired last by artifice or force), 
the protection which courts of equity extend as against such 
disturbers as were the original defendants.—3 Bouvier’s 
Institutes, 20-24; Mahone v. Reeves, 11 Ala. 345. 


STONE, J.—The title to the lands in controversy in this 
suit was originally in George E. Patton. Each litigant claims 


from him, as the original source of his claim of title. He 
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was in possession in 1849, and continued to reside on the 
lands for near ten years afterwards. Whether he occupied 
as tenant of Brown, Hanna’s vendor, or with his permission, 
is not very clearly proved—but the tendency of the testimony 
is, that he remained there with the permission of Brown, 
who was his son-in-law. In 1859 Patton sold and conveyed 
an undivided half interest in the lands to Turnley and Hig- 
gins. For Hanna it is contended that the lands, in 1849, 
were sold by the sheriff under judgments and executions 
against Patton, and conveyed by the sheriff to White, the 
purchaser ; that White purchased for Brown, paying the pur- 
chase-money, and agreed to convey to Brown, on the latter 
repaying to him the money so paid ; that Brown moved upon 
the lands when the purchase was made, and afterwards paid 
White the purchase-money ; that White refused to convey, 
and Brown filed a bill against him to compel specific per- 
formance, which was decreed to him in 1854. Brown after- 
wards ~ about 1869 or 1870—sold and conveyed the lands to 
Hanna. For Turnley and his co-appellants it is contended, 
that after the sheriff's sale, and within two years, Patton 
redeemed the lands from White, paying the purchase-money, 
the interest, and all lawful charges ; that he remained in pos- 
session in his own right until 1859; that he then sold and 
-econveyed an undivided half interest in the land to Turnley 
and Higgins; that soon afterwards he left the lands, and 
removed to the State of Tennessee, where he died about the 
year 1861; that Mrs. Patton returned to Alabama about 1862, 
and re-oceupied her former residence on the lands in con- 
troversy ; that there was administration on the estate of 
Patton, granted in DeKalb county, aud at the instance of 
such administrator, dower was allotted to Mrs. Patton in 
said lands, including her homestead ; that she remained 
in possession of said dower interest until late in the year 
1869, or January 1870, when she sold and conveyed her 
dower interest to Hanna, moved off the premises, and died 
in 1871. That the administrator obtained an order to sell 
the undivided half interest in said lands, and did sell said 
interest, as the property of the estate of said George E. Pat- 
ton, and Collins became the purchaser, and received a con- 
veyance. 

As to the possession. The proof, as we have said, reason- 
ably satisfies us that Brown was in the actual possession and 
oceupaney of the land for some five or more years, when he 
removed to the State of Tennessee about 1856, where he has 
since continuously resided. The proof also tends to show 
that for some time after he left he had a tenant on said lands, 
occupying in his right. We infer from certain circumstances 
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this tenant-occupancy continued until 1860 or 1861. From 
that time we hear of no possession had or asserted by Brown, 
or any one in his right, until late in November, 1869. The 
testimony offered for appellants—defendants below—shows 
that they claimed control of the lands, exercising some acts 
of ownership, from and after 1862, until about December 24th, 
1869 ; the administrator of Patton, after he was appointed, 
uniting with Turnley in this asserted ownership and control. 
Turnley rented out the lands, and had tenants upon them, 
from 1866 on, for some years. In the summer of 1869, a 
cabin was built on the lands, under Turnley’s permission, and 
occupied, in part, by members of Turnley’s family for two 
months. In November, 1869, turnley had other cabins built 
and occupied by tenants. At this time no one was in the 
actual occupancy of the lands, except Mrs. Patton, the dow- 
ress, and said tenants of Turnley. The cabius were small, 
and very inferior. Brown, at this stage of the controversy, 
appeared on the premises, with others, his employees—and 
sometimes with Hanna—and Brown and his assistants demol- 
ished one or more of the houses, removed the timbers, 
burned some, and hauled Turnley’s furniture, of little value, 
to a neighboring house, and left it there. They broke into 
one house that was locked, and continued to occupy it. On 
the 24th December, 1869, Brown and one Holton, together 
with others, by force, threats and intimidation, caused all of 
Turnley’s tenants to leave the premises, and oecupied them 
themselves. Hanna was present, and soon after took pos- 
session under his purchase from Brown. In January, 1870, 
Mrs. Patton left the premises and State, having sold her 
dower interest to Hanna. She diedin 1871. The testimony 
of Turnley and his witnesses, if not disproved or disbelieved, 
is sufficient to establish possession in him and Collins, and 
such forcible eviction and holding, as to maintain an action 
of forcible entry and detainer. It is a dangerous practice, 
severely condemned by the law, to adjust private disputes 
by the strong arm of force.— Davidson v. Phillips, 9 Yerg. 93 ; 
Childress v. Black, Id. 317; Turner v. Liembrick, Meigs, 7. 
Soon after this, Turnley and Collins commenced an action 
of forcible entry and detainer against Brown and Holton, for 
the forcible eviction, and recovered a judgment before a jus- 
tice of the peace. Defendants took an appeal to the Circuit 
Court, and while the case was pending on appeal, Hanna 
filed this bill. He alleged he was in possession, had a good 
title ; and the object of his suit is to remove the cloud from 
his title, caused by the claims of Turnley, Higgins and Col- 
lins, to quiet his possession, and to enjoin the said action of 
forcible entry and detainer, and some other suits Turnley 
OL, LXVIL . 
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was prosecuting growing out of their contention over the pos- 
session of said land.— Hamilton v. Hendrix, 1 Bibb, (Ky.) 67, 
was a case very like the one in hand. The court ruled that 
“a person holding the elder legal title, and in possession by 
force, and thereof convict, can not resort to a court of equity 
to try the right.” The court, in commenting on the facts of 
that case said : “Considering the complainant as a turt-feasor, 
can it be said that equity should stretch for him a helping 
hand, yet further than if he had not been guilty, or had 
repaired the wrong? Or, does it become a court of equity 
to encourage breaches of the peace, by acknowledging a pos- 
session so acquired as the foundation of jurisdiction, and 
protecting that possession to the end of a controversy upon 
conflicting claims?” See, also, Dedman v. Smith, 2 A. K. 
Marsh, 260; a very strong case. In the case of Comstock v. 
Henberry, 66 Ill, 212, the principle is thus stated: “When 
the holder of an adverse ciaim of title to land took possession 
and leased the same for five years, and the complainant, also 
claiming title to the same land, procured the tenant to attorn 
to him, and the original lessor, by forcible detainer, recovered 
the possession, which was, on the following night, forcibly 
retaken by the tenants of the complainant, who filed his bill 
in equity to enjoin the prosecution of an action of forcible 
-entry and detainer, and to quiet his title as against the holder 
of the adverse title: Held, that while the complainant was 
in the actual possession of the land at the time he exhibited 
his bill, yet, as it was obtained unlawfully and forcibly, he 
could not be allowed to take advantage of his own wrong, and 
would be considered in equity as out of possession, so far as 
the question of jurisdiction was concerned ; and being out of 
possession, he had a complete remedy at law, and a court of 
equity could not entertain his bill.” In Hardin v. Jones, 86 
Ill. 313, the court, in speaking of bills to remove acloud from 
title, said: ‘the “ possession that gives jurisdiction in such 
cases must be such as was acquired in alawful way, for it can 
not be that equity will lend its aid to protect a possession 
wrested from another by violence, or obtained by the use ot 
any unfair or corrupt means. * * * His wrongful act 
can afford no foundation for equitable jurisdiction and relief.” 
Hamilton v. Adams, 15 Ala. 596, is decisive of this case. In 
that case there had been a forcible eviction, and a suit and 
recovery in forcible entry, and detainer. The party who had 
thus tortiously acquired possession, filed his bill, setting up 
good title in himself, that the plaintiff in forcible entry and 
detainer was insolvent, and praying an injuncion, restraining 
the writ of restitution. This court said: “It is immaterial 
how perfect a man’s title may be, if he enters upon the pos- 
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session of another who has no title whatever, by violence, he 
cannot protect himself against the proceeding for a forcible 
entry and detainer.” 

Applying the principles stated above to this case, however, 
has no such possession as will give him a standing in a court 
of equity. Having entered by force, and thus violated the 
law, he has disabled himself from invoking the aid of the 
Chaucellor to protect him in his possession. 

The decree of the Chancellor is reversed, the injunction dis- 
solved, and this court, proceeding to render the decree the 
Chancellor should have rendered, doth order and decree that 
the complainant’s bill be dismissed, at his costs, and the costs 
of the appeal, both in the court below and in this court. 


BrickELL, C. J., not sitting. 


. 


Thompson v. The State of Alabama. 


Indictment for Unlawfully and Wantonly Killing an Animal. 


1. Trespass to pursue animals with dogs and kill them.—One who pursues 
with dogs, and kills animals belonging to another, when found injuring bis 
crops, even though they may have broken into his field, is guilty of trespass. 

2. Unlawful,” to commit trespass.--One who commits a trespass in killing 
an animal, kills it ‘unlawfully.’ 

3 Malice not an ingredient of offense of unlawfully or wantonly killing animals. 
Malice is not an ingredient of the offense of anh wwhally or wantonly killing an 
animal as denounce. 1 by the statate (Code, § 4499), and if the de fendant killed 
the animal unlawfully, he is properly convicted of each offense. 


APPEAL from Bullock Cireuit Court. 

Tried before Hon. H. D. Ciayron. 

Platt Thompson occupied lands on which there was a corn 
crop growing in a field through which ran a road. The road 
began on, and ran through, the lands of Joseph Howard, who 
resided on and cultivated land adjoining Thompson’s, and 
entered the premises of the latter through a gate, which 
formed part of the partition fence between the two neigh- 
bors. This gate was not always closed, and the fence, w hich 
was “a very good fence,” but “not a lawful fence,” was down 
in several places. Joseph Howard owned a hog, and this 
hog had gone through the open gate, or through the gaps in 
the fence, several times, and had destroyed much of Thomp- 
son’s corn ; and the latter notified Howard, that if he did 
not keep his hog out of the field, he would kill it, but Howard 
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made no effort todo so. The said hog again entered Thomp- 
son’s field, either through the gate, or the “gaps” in the fence, 
and fell to eating or destroying the growing corn ; and, in an 
effort to drive the aforesaid hog from the field with dogs and 
sticks, it was killed by Platt Thompson, wherefore, he was 
indicted for “unlawfully or wantonly killing a hog, the per- 
sonal property of Joseph Howard.” On the trial, proof 
having been made of the foregoing facts, the court charged 
the jury: “That although the hog had frequently entered 
defendant’s field and damaged his crop, this gave him no 
right to kill it; that he had a right to use so much force as 
was necessary to get it out and protect his crop, but in doing 
so, he was required to be careful, and do no more injury, if 
any, to the hog, than was unavoidable. in getting it out.” 
The defendant excepted to each of these charges. The 
defendant requested the court to charge the jury: “That if 
they believed the evidence of the witnesses as to the fence, 
the injury to the crop, and the notice to Howard, to be true ; 
and that the hog could only have been kept out of the crop 
by building a lawful fence around it, they must find the 
defendant not guilty. The court refused to give this charge 
and the defendant excepted. The defendant was convicted, 
and fined twenty dollars. 


No counsel marked for appellant. 
H. C. Tompxtys, Attorney-General, for the State. 


SOMERVILLE, J—The indictment in this case charges 
that the appellant “antawfully or wantonly killed, disabled 
or destroyed a hog, the personal property of Joseph How- 
ard.”—Code (1876) § 4409. The hog is shown to have been 
killed while in the act of eating or destroying a growing crop 
of corn on the premises of the defendant, Thompson ; and 
the killing was perpetrated by dogs and with sticks, in an 
effort to drive the animal from the field. The partition fence 
between the adjoining lands of Howard, the owner of the 
hog, and those of the defendant, was not a lawful fence 
within the description cf the statute (Code, 1576, § 1584.) It 
is shown that the hog may have entered either through an 
intervening gate, which was sometimes open, or through gaps 
in the partition?fence, and had before depredated upon the 
same crop, destroying a portion of it, of which fact Howard 
had been .informed with an accompanying threat that 
defendant would kill the hog unless it was prevented from 
trespassing on him again. 

It is insisted that the killing of the animal under this state 
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of facts was not unlawful, but so far justifiable as to exculpate 
the defendant from liability to conviction under the statute. 
If the act of the defendant was a trespass, then it was unlaw- 
ful, and he was properly convicted. 

Every person has a lawful right to defend his person or his 
property, not for the purpose of redressing an injury already 
perpetrated, but purely upon the principle of prevention, in 
the present and for the future. Yet this right, valuable and 
important as it is, must be commensurate with, and strictly 
limited to, the existing necessity. The exercise of it beyond 
this constitutes the party a trespasser.—Cooley on Torts, 50; 
Walker’s American Law, (7th ed.) 217; Russell v. Barrow, 
7 Port. 106. 

The general principle is not denied that a person may law- 
fully kill an animal when necessary for the preservation of 
his property, as when one shoots a dog accustomed to injure 
sheep, and found at the time in the act of killing one. 
2 Water. on Tres. $ 907. Nor that he could at common 
law lawfully employ a dog to drive from his premises the 
cattle of another, which are there wrongfuily, doing damage, 
(1 Comyn’s Dig. 419), unless it appear that, owing to the size, 
character or habits of the dog, or the mode of setting him 
on, the owner of the premises acted without ordinary care or 
prudence.— Wood v. LaRue, 9 Mich. 158. 

But apart from the new liabilities created by the statute, 
having reference to the subject of lawful fences, it has been 
repeatedly decided, that one is guilty of a trespass who pur- 
sues with dogs and kills the animal of another, found injuring 
his crops, even though such animal, so found trespassing, 
may have broken into a field of the person killing it— Ford 
v. Taggart, 4 Tex. 492; Bost v. Mingues, 64 N.C. 44; 2 Water. 
on Tres. § 899. And notice given of an intention to do so is 
regarded as a mere threat to do an illegal act, and would not 
vary the liability.—Clark v. Keliher, 107 Mass. 406. 

Under the existing statutes, which require partition fences 
between improved lands to be erected and repaired at the 
joint expeuse of the occupants, it has been held that one 
would not be liable for damages done by his cattle breaking 
through the partition fence and destroying the crop of the 
other, the duty to repair devolving equally on each.— Walker 
v. Watrous, 8 Ala. 493. And secfion 1587 of the Code (1876) 
now provides as follows: “If any trespass or damage is done 
by an animal breaking into lands not enclosed as in the pre- 
ceding section is provided, the owner is not liable therefor ; 
and if any person injures or destroys any such animal, he is 
liable to the owner for five times the amount of the injury done, 
to be recovered before any court of competent jurisdiction.” 

Vou. LXVII. 
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The question in this case is not the liability of Howard, the 
owner of the hog, to the defendant Thompson, for the 
destruction of the crops of the latter. That point is totally 
immaterial. The contention has reference only to the matter 
of Thompson’s liability to Howard for killing or injuring the 
hog. ‘This, we think, was, under the facts of the case, a tres- 
pass, and was therefore unlawful, and if unlawful, the defend- 
ant was guilty of the offense charged in the indictment, 
malice under this section of the Code not being an ingre- 
dient of the offense.—Code, § 4409. 

The evidence does not disclose whether the hog entered 
Thompson’s field by breaking the partition fence, or through 
the gate which was negligently left open. Hence we have 
discussed the question presented in both aspects of the case. 
In either view there is no error in the rulings of the Circuit 
Court, and its judgment is affirmed. 


Fairbanks, Morse & Co. v. The Eu- 
reka Company. 


Detinue for a“ Track Scale” by Vendor after conditional sale. 


1. Record of written contract, when nol notice.—'The record of a written con- 
tract for the conditional sale of personal property, in the office of the judge 
of probate, is unauthorized by statute and is not notice to a sub-purchaser, of 
the claim of the original vendor. 

2. Possession only prima facie evidence of title—The possession cf personal 
property is ovly prima facie evidence of title, and cannot be relied on as higher 
evidence to divest the true owner of the title to bis property. 

3. Conditional sale; right of vendor against sub-purchaser.—A purchaser of 
personal property from one who bolds possession under an incomplete condi- 
tional sale cannot defeat a recovery by the original vendor, although be is a 
bona side purchaser for value and withont notice. 


Apprat from Shelby Circuit Court. 

Tried before Hon. W. L. Wurrtock. 

This was an action of detinue brought by Fairbanks, Morse 
& Co., against the Eureka Company, to recover a thirty ton 
“Track Seale.” On the trial, it was shown that one C. O. 
Godfrey sent the following order to the plaintiffs on the day 
of its date, viz: “Town of Helena, County of Shelby, State 
of Alabama. Messrs. Fairbanks, Morse & Co.—Please send 
me from Nashville one thirty ton track scale, thirty-three 
feet platform, marked to C. O. Godfrey, Helena, for which I 
agree to pay seven hundred and fifty dollars, as follows: One- 
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third cash when built, balance in four and six months: and 
it is agreed, that you do not part with nor relinquish your 
claim on or title to said scale until it is fully paid for; and 
in default of the payment for the scales as agreed, you or 
your agent may, without process of law, take possession of 
and remove said scale, and collect reasonable charges for the 
use of the same. Scale warranted durable and accurate. 
To be built by Fairbanks, Morse & Co. about as soon as 
ready. If the purchaser delays having the scale built thirty 
days after the time set for delivering, then this order shall 
become due and payable the same as if the scale had been 
built at the time stated. C. O. Godfrey.” 

On December 17th, 1874, this contract was filed in the office 
of the judge of probate of Shelby county for record, and was 
duly recorded there. The scale was sent by plaintiffs to 
Godfrey, and was received and used by him for weighing coal. 
One-third of the purchase-money—$250—was paid in cash. 
At the time of the trial, the scale was in possession of the 
Eureka Company, and was worth about $500. The evidence 
for the defendant showed that on April 28th, 1875, said God- 
frey, who had possession of the scale and was using it, sold 
it to the defendants for value, and conveyed it to them in 
writing ; that defendant was a bona fide purchaser of the scale 
and had no actual notice of the written contract between 
plaintiffs and Godfrey, which is set out above, nor of any 
claim to the scale by any person other than said Godfrey ; 
that defendant received possession of the scale on April 28th, 
1876, and had used it since that time ; that it had no notice 
that the paper set out above had been recorded or had been 
filed for record. The court charged the jury that the mere 
fact that the contract between Godfrey and the plaintiffs was 
recorded in the office of the judge of probate of Shelby county 
would not be notice to the defendant of plaintiff's claim to 
the scale. The court further charged the jury, “that if the 
jury believe, from the evidence, that the only notice which 
defendant had of the claim, title or lien of the plaintiffs to 
the scale when defendant bought of Godfrey, was the mere 
fact that said writing was recorded as aforesaid, and that the 
defendant was at the time of the purchase without any actual 
notice of plaintiffs claim or title to the scale, and that defend- 
ant purchased said scale in good faith from said Godfrey, 
and paid him at the time an adequate and valuable cousid- 
eration therefor, while said Godfrey had the actual use 
and possession of said scale; and if defendant has shown 
these facts to the satisfaction of the jury, they will find the 
issue in favor of the defendant ; “and if the jury are satis- 
fied that the foregoing is all of the evidence, and that all the 
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facts as stated above are true, in that event, they will find 
for the defendant.” The plaintiffs excepted to these charges. 
Tiere was a verdict for the defendants, and the plaintiffs 
appealed to this court, and assign the charges of the court 
as error. 


Wuson & Witson, and J. N. Arrineton, for appellants. 
Terry & Lang, for appellee. 


BRICKELL, C. J.—In Sumner v. Woors, 52 Ala. 94, it was 
decided, that a sale of a chattel, the vendor parting with pos- 
session, upon the condition that the title should not pass un- 
til the purchase-money was paid, was valid between the par- 
ties, but, as to bona fide purchasers from the vendor, he would 
be deemed the true owner, and they would acquire a title 
which would prevail over that of the vendor, though the con- 
dition was never performed. The reason given for the deci- 
sion was, that “ the great mark of ownership of personal prop- 
erty is possession ; and when a contract is made, by which it 
is intended that the property should be apparently in one, 
while it is in fact in another, the world has a right to sup- 
pose that the one in possession is the owner ; and such a con- 
tract cannot be set up, to the prejudice of bona fide creditors 
and purchasers without notice. As has been justly said, 
such contracts are out of the usual course of business, unnec- 
essary, and directly tend to the injury of those w ho are not 
in the secret.” The only authority cited is Martin v. Mathiot, 
14'Serg. & R. 211. 

In Dudley v. Abner, 52 Ala. 572, there was a very elaborate 
discussion of the question by Justice MANNING, who was of 
the opinion, that a sale upon condition that the title to the 
chattel should remain in the vendor until the purchase-money 
was paid, was in its nature a parol chattel mortgage, void as 
to bona fide purchasers, and as to creditors, unless there was 
registration of it in pursuance of the statute. The contrary 
doctrine was asserted in Holman v. Lock, 51 Ala. 287, in which 
it was in effect decided, without discussion, that a sale and 
delivery of goods, on condition that the property was not to 
vest in the vendor until the purchase-money was paid, did 
not pass the title until the condition was performed. If the 
condition was not performed, the vendor could reclaim and 
re-possess’ himself of the property, from one acquirivg pos- 
session from the vendee, by a purchase for a valuable consid- 
eration, in good faith, and without notice. 

The court was soon involved in difficulty and embarrass- 
ment, by the decisions in Sumner v. Woods, and Dudley v 
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Abner, supra, when it was sought to apply the principle on 
which they rest to executory agreements of sale, and to other 
cases in which the owner had voluntarily intrusted the pos- 
session of goods to another, not clothing him with any other 
indicia of ownership than mere possession and use.— Leigh 
v. M. & O. R. Rh. Co. 58 Ala. 165. In view of the conflict of 
decisions in this court, and of these embarrassments and dif- 
ficulties, in Sumner v. Woods, at the present term, the former 
decision in the cause, and that of Dudley v. Abner, supra, was 
overruled, and the authority of Holman v. Lock, supra, was 
restored. 

The authorities, English and American, with but few excep- 
tions,—and some of these, as in Illinois, dependent on stat- 
utes,—are conclusive on the right of a vendor, inthe sale and 
delivery of a chattel, to stipulate for a retention of title until 
the performance of conditious agreed upon as precedent to the 
passing of title.—Story on Sales, § 313, and notes ; Benja- 
min on Sales, $§ 320 ef seg., and notes ; 2 Kent’s Com. 498 ; 
Fosdick v. Schall, 99 U.S. 235. In such a case, the vendee 
is clothed with no other apparent indicia of ownership than 
the possession ; and with that a mere bailee is clothed. The 
contract is not illegal, or immoral, or violative of public pol- 
icy, unless it can be said that it is wrong for the owner ever 
to part with possession, because the world may be induced to 
suppose that the possessor is the owner, and as such to deal 
with him. The trath is, possession is but prima facie evi- 
dence of ownership of all species of personal property, except 
commercial paper ; and whoever deals upon the faith of it, 
as evidence of ownership, must accept it as the law declares 
it—prima facie, or presumptive evidence only, subordinate to 
the paramount title, which would prevail if the possession 
was not changed by the transaction into which he enters. If 
he complains that the owner has misled him by parting with 
the possession, the answer is, that the possession is but pre- 
sumptive evidence of title, and beyond it, if protection is 
sought, inquiry ought to be made.—Leiyh v. M. & O. R. R. 
Co. 58 Ala. 178. The observation of Witutams, C. J., in 
Forbes v. Marsh (15 Conn. 398), has been often quoted, as em- 
inently just: “The vendee comes into possession of prop- 
erty, which was known to belong to another man. Whether, 
therefore, the vendee had borrowed it, or hired it, or pur- 
chased it, becomes a matter of inquiry, and onght to be 
ascertained by him who proposes to trust his property on the 
faith of this appearance; for the law offers its protecting 
shield to those who attempt to protect themselves. Accord- 
ingly, we find that all these cases of conditional sales, made 


bona fide, have been held good as against attaching creditors, 
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as well as against the parties.” Itis only when some one has 
relied on possession, as conclusive evidence of ownership, 
while the law authorizes him to treat it as simply prima facie, 
or presumptive evidence, that there is complaint of this and 
kindred principles, which have long prevailed in the law of 
sales of personal property. The law has not invited such 
reliance, and it is folly, or misfortune, that he ascribes to it a 
higher dignity, and a conclusiveness the law has not ascribed. 
When the owner of personal property parts with the posses- 
sion merely, not conferring any other indicia or evidence of 
ownership, it is a wrong to him, a deprivation of his property 
without his consent, if the possession is converted into more 
than prima facie evidence of title. That the possession is 
coupled with a contract, by which, on the performance of a 
condition, the possessor can acquire title, cannot be material ; 
for, if the purchaser from him has notice of the contract, he 
is without equity to protection against it ; and if he has no no- 
tice, he is merely in the condition in which the most prudent 
have often been placed, purchasing property from one who 
has no title, or an infirm title. 

It is a universal and fundamental principle of the law of ; 
personal property, that the owner shall not be deprived of his | 
property without his consent, except by due process of law. 
* The maintenance of the principle,” as was said by Justice 
Frevps, in Telegraph Co. v. Davenport, 97 U. S. 372, “is essen- 
tial to the peace and safety of society, and the insecurity 
which would follow from any departure from it, would cause 
far greater injury than any which can fall, in cases of unlaw- 
ful appropriation of property, upon those who have been 
misled and defrauded.”—Saltus v. Everett, 20 Wendell, 270 ; 
Blackman v. Lehman, 63 Ala. 547; Leigh v. M. & O. R. RB. 
Co. 58 Ala. 165. Upon this principle rest numerous cases, 
to be found in the books, many of them seemingly hard and 
distressing, in which honest and innocent persons, trusting to 
possession as the evidence of ownership, have been com- 
pelled to yield to the true title, even though they were with- 
out remedy to recover the money paid, or the property with 
which they had parted. 

It has been, for many years, a necessity here to make con- 
tracts for the purchase of personal property, dependent on 
the condition of payingthe purchase-money. Such contracts 
are, and have been, of almost daily occurrence; and no 
greater insecurity in the transaction of business could be in- 
troduced, than would follow from a continued departure from 
the well-settled law affirming the validity of such contracts,“ 
and a continued adherence to the doctrine announced in 
Sumner v. Woods, and Dudley v. Abner, supra. Take this case 

(8) 
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as an illustration: a chattel of considerable value was sold; 
one-third of the purchase-money was paid iu cash, and the 
remainder to be paid in equal installments, at four and six 
months, with a stipulation that the title was not to pass until 
full payment of the purchase-money. The contract isin writ- 
ing, and it was made before the Eodilens were rendered in 
the cases-referred to, and doubtless in reliance upon the rule, 
so well established by the great weight of authority. The 
contract was recorded ; but the record, not being authorized 
by statute, does not afford notice to the world ; and so it was 
claimed by the appellee, who purchased from the vendee, 
without notice of the contract by which he acquired posses- 
sion. If the rulings of the Cireuit Court are sustained, the 
vendor, against his consent, and when he had taken every 
precaution to avoid it, is deprived of his property, because 
the appellee purchased relying wholly on possession as evi- 
dence of ownership. The possession was merely prima facie, 
or presumptive evidence of ownership, and, without injustice, 
and introducing insecurity and uncertainty into the transac- 
tions of business, cannot be regarded and relied upon as evi- 
dence of a higher degree, divesting the true owner of his 
property. 

The rulings of the Cireuit_Court are erroneous ; and the 
judgment must be reversed, and the cause remanded. 


Gothard v. The Alabama Great South- 
ern R. R. Company. 


Action against Railroal Company to Recover Damages for 
Personal Injury. 


1. Contridutory negligence ; rule as to defense of, stated.-_When contributory 
negligence is relied on as a deteuse to an action for damages, it is not essential 
that the plaintiff should have been the c.nse of the injury, for if his negli- 
gence contributed proximately to an injury which he conld have avoided by 
the use of ordinary care or diligence, he can not recover. 

2. Same; when no defense.—Although one negligently exposes himself to 
peril, yet, if he uses proper diligence in escaping the danger when it becomes 
apparent, and the defendant fails to use all the proper means in his power to 
avert the danger, the defendant is liable, and the original negligence is no de- 
fense to the action. 

3. Same; negligence to walle or drive on railroad track without looking out Jor 
trains. — When, in an action against a railway company to recover damages for 
personal injuries, the evidence shows that the plaintiff placed himself in peril 
by driving his wagon and team ona crossing without lookiag out for ap- 
proaching trains, at a place where his view was so obstructed that he could not 
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see a locomotive which was approaching, and near at hand, and by which he 
was struck and ipjured, it is such negligence as precludes a recovery, unless 
the defendaat could have averted the injury by the ‘use of all means which 
were reasonably capable of adoption for the purpose. 

4. Negligence to run trains in a city at speed prohibited by ordinance.—It is 
negligence to run a railway train within the limits of a city at a rate of speed 
which is prohibited by a municipal ordinance, but when the speed allowed by 
the ordinance was six miles per hour, and an accident occurred when a train 
was running at less speed than was prohibited, and the bell was being rung 
when an injury was inflicted, this would be, prima facie, the exercise of due 
caution. 

5. Case overruled.—The case of The Nashville & Decatur R. R. Co. v. Comans, 
45 Ala, 437, so far as it conflicts with this case, is overruled. 


ApprAL from Jefferson Circuit Court. 

Tried before Hon. W. S. Mupp. 

On November Ist, 1878, Perry Gothard, driving his wagon 
along the most frequented street in the city of Birmingham, 
Ala., where the municipal ordinances prohibit the running 
of trains at a rate of speed greater than six miles per hour, 
came to a place where four railroad tracks which ran parallel 
to each other crossed the highway. As he approached there 
was a train backing along one of these tracks, which belonged 
to the South and North Ala. R. R. Co. He stopped to let 
this train pass, but did not get down from his wagon to look 
out for approaching trains. As soon as this train was out of 
the way a man on foot crossed the tracks, and Gothard 
started across without observing a train which was approach- 
ing at a speed, variously estimated by persons, at from five to 
ten miles per hour, on a track belonging to the Alabama 
Great Southern R. R. Co. This latter train was hidden from 
him by the backing train, until it was within about twenty 
feet of him. As soon as the men in charge of the train, 
which was concealed from him, saw him, they rang the bell, 
blew the whistle, put on the brakes, and “used all the ap- 
pliances known to skillful engineers to avert the injury,” but 
the locomotive struck Perry Gothard’s wagon, turned it over ; 
broke his thigh and permanently disabled him. At the time 
the accident occurred the bells on both engines, and they 
were dissimilar in their tones, were being rung. Gothard 
brought this action against the Alabama Great Southern R. 
R. Co., to recover damages for the injuries thus inflicted on 
him. On the trial of the case the facts as stated above 
were shown, and the court charged the jury, in writing, at the 
request of the defendant, that “if they believed from the 
evidence, that the agents of the defendants, who were operat- 
ing the train that ran against and injured the plaintiff, were 
on the lookout and saw the wagon which plaintiff was driving, 
as soon as it was uncovered by the train on the South & 
North Ala. R. R., and after discovering the peril plaintiff was 
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in, applied the brakes and reversed the engine, and used all 
means in their power, known to skillful engineers, to stop the 
train ; and if the jury further believe, that defendant's train, 
at the time of the accident, was not running more than six 
miles an hour; and if they further believe that the bell of 
the engine was being rung, as testified by the witnesses, then 
the plaintiff cannot recover. To this charge the plaintiff 
excepted. 2. The plaintiff was bound to use his eyes 
aud ears as far as there was opportunity, to discover and 
avoid danger, and if, by such use of his senses, he might 
have discovered and avvided the danger, but omitted to 
do so, and if such omission on his part contributed prox- 
imately to produce the injury complained of in this cause ; 
and if, without such omission on his part, the injury 
would not have occurred, then, upon this state of facts, 
the plaintiff is not entitled to recover. The plaintiif, also, 
excepted to the giving of this charge. - 3. The defendant was 
authorized by law, at the time the injury occurred, to run its 
train within the corporate limits of the city of Birmingham, 
and across Twentieth street in said city, at a speed not ex- 
ceeding six miles an hour; and if, at the time of the accident, 
said train was being run at not exceeding six miles an hour, 
its being run at such speed was not negligence on defendant's 
part. ‘lo this charge plaintiff excepted. 4. Because of the 
character and momentum of defendant’s train, the law will 
not require it to stop its train and give precedence to plain- 
tiff’s wagon, to make the crossing first; it was the duty of 
plaintiff to wait for defendant’s train to pass before he at- 
tempted to cross; and if he could, by the exercise of due 
diligence, have discovered the approach of defendant’s train ; 
and if plaintiff attempted to cross in front of defendant's 
train, knowing of its approach, or if. by the exercise of due 
diligence he could have discovered its approach, he would be 
the author of his own misfortune, and could not recover in 
this action, unless the jury should believe, from the evidence, 
that upon the manifestation of plaintiff’s peril, those who 
controlled plaintiff ’s train failed to use due diligence to pre- 
vent the injury, or unless the jury should believe that those 
who controlled defendant’s train injured the plaintiff wan- 
tonly, recklessly, or intentionally. ‘To this charge the plain- 
tiff also excepted. 5. Although the jury may believe from 
the evidence, that the agents and employees of the defend- 
ant neglected to use due care and diligence to avoid the col- 
lision, this did not relieve the plaintiff from the necessity of 
taking due care and precaution for his safety. Before at- 
tempting to cross the railroad track he was bound to use his 


senses to look and to listen in order to avoid the accident in 
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this case, from defendant’s approaching train. If he omitted 
to use his sense of sight and hearing, and drove thought- 
lessly on the track; or if, using them, he saw or heard the 
train coming, and instead of waiting for it to pass he under- 
took to cross the track, he so far contributed to the injury 
complained of by him as to deprive him of any right to re- 
cover, unless you believe from the evidence that, upon the 
manifestation of plaintiff’s peril, those controlling plaintiff’s 
train failed to use due diligence to prevent the injury, or 
unless the jury should believe that those controlling defend- 
ant’s train injured the plaintiff wantonly, recklessly or inten- 
tionally. To the giving of this charge the plaintiff excepted. 

In connection with these charges the court, in explanation 
of them, charged the jury “ that the law required of the de- 
fendant and its agents and employees, who were controlling 
the defendant’s train that ran against and injured the plain- 
tiff, that degree of diligence which very careful and pradent 
men take of their own aff: airs, and that the defendants and 
its agents and employees, shall employ their care and pru- 
dence actively, as very careful and prudent men watch over 
their own important interests and enterprises of similar mag- 
nitude and delicacy ; that the law required of the plaintiff in 
- attempting to drive his wagon across the defendant's track, 
at its intersection with Twentieth street in the city of Birm- 
ingham, ordinary care and diligence—only that care and 
diligence which an ordinarily careful and prudent man would 
exercise under similar circumstances.” To this charge the 
plaintiff also excepted. There was a verdict for the de- 
fendant. The charges of the court, which are set out above 
in full, are assigned as error. 


M. T. Porrer, and Terry & Lang, for appellant.—The first 
and third charges are erroneous. It is the duty of those in 
charge of railroad trains to run them at such a rate of speed, 
when approaching public crossings, that they may control 
them speedily, and avoid collisions with persons and property. 
The observance of municipal and statutory requirements will 
not excuse from liability if in other respects there was a 
neglect of those precautions which ordinary prudence sug- 
gests as necessary to avoid accidents.—South & North Ala. 
R. R. Co. v Thompson & Gar ner, ~ Ala. 494 ; Memphis &é 
Ch. Rk. R. rp . Lyon, 62 Ala. T1; S. d& N. R. R. Co. v. Sul- 
livan, 59 Ala, 272 : 46 Mo. 353; 50 /b. 461. If the ordinance 
had _ prohibited the running of trains at a rate of speed 
greater than fifty miles an hour, could it be contended that 
it would not be negligence to run them at that rate over a 
street crossing, when those in charge of them could not see 
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the crossing, and when the train could not be seen by per- 
sons at the crossing until it was within twenty feet of them. 

The second, fourth, and fifth charges invade the province 
of the jury, to whom the question of negligence, vel non, 
should be left. The controlling principle extracted from the 
cases cited supra, is that railroad companies, in running their 
trains, shall keep them under reasonable cvntrol, and that 
what is reasonable control depends on the peculiar facts 
and circumstances of the case, and the jury must determine 
what is reasonable control. A train should be run at a less 
rate of speed in a city when approaching a crossing on a 
frequented street than on one which is unfrequented, and at 
a less rate of speed where the view is obstructed than where 
it is open and unobstructed. 


Hewitt & Waker, and Ricz & Wixey, for appellee.—(No 
brief on file.) 


SOMERVILLE, J.—In every action for damages, where 
the defense of contributory negligence arises, the question 
always to be determined is, whether the negligence of the 
plaintiff contributed proximately to the injury of which he 
complains. It is not essential that he should have been the 
cause of the injury. It is sufficient to defeat a recovery, if 
the plaintiff could have avoided the injury by the exercise of 
reasonable or ordinary care and prudence, unless, perhaps, 
in those cases where the misconduct of the defendant, which 
produces the injury, is wanton, reckless or intentional. 
Shearman & Redf. on Neg. § 34; Wharton’s Law Neg. § 300. 

The doctrine is properly stated by Srone, J., in Tanner's 
Ex’r v. Louisville & Nashville R. R. Co. 60 Ala. 621. The 
rule, as there settled, is, that although a plaintiff may be at 
fault in exposing himself to peril, yet if he uses proper dili- 
gence in escaping when the danger becomes apparent, and 
the servants of the company fail to use all the proper means 
in their power by the exercise of which the danger might be 
avoided, the railroad company is liable for the injury proxi- 
mately produced, and the original negligence is no defense 
to the action. 

The principle is stated as follows, in Field on the Law 
of Damages, § 170: “ The plaintiff cannot recover, notwith- 
standing the negligence on the part of the defendant, if he 
has so far contributed to the accident, by the want of ordi- 
nary care, that but for that, the accident would not have 
happened ; but, though the plaintiff has so contributed to 
the accident, he is not disentitled to recover if the defendant, 


by ordinary care, could have avoided the consequences of 
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the plaintiff’s neglect, and when, but for the plaintiff’s neg- 
ligence at the time, he might have escaped the consequences 
of the defendant’s negligence, he cannot recover.” This rule 
is correct as a general one, but more than ordinary care is 
required of those having the control of steam-engines and 
the management of railroad trains. The law exacts, in such 
cases, a care and diligence proportionable to the hazard of 
the enterprise, which has been declared by this court to be 
“that degree of diligence which very careful and prudent 
men take of their own affairs.”-— Railroad v. Waller, 48 Ala. 
459; Tanner v. Railroad, 60 Ala. 621. 

In the case at bar,as the evidence tends to show, the 
plaintiff placed himself in a position of great peril. He 
drove his wagon and team of oxen upon the crossing, when 
his view was so obstructed that he could not see the ap- 
proaching locomotive, then very near at hand. It has been 
repeatedly held, that to walk or drive upon the track of a rail- 
road without looking in both directions so as to discover 
approaching engines or trains, is such negligence as would 
preclude a recovery unless the defendant could have averted 
the resulting injury by the exercise of all the proper means, 
reasonably capable of adoption at the time.—Railroad v. 
. Hunter, 33 Ind. 335; (5 Amer. Rep. 201); Railrord v. Weber, 

76 Peun. St. Rep. 157; (18 Amer. Rep. 407). Many of the 
adjudged cases have gone so far as to hold, that where the 
approach to a railroad was dangerous, because the track 
could not be seeu beyond the point of crossing, one failing 
to pause and listen, before attempting to cross the track, is 
guilty of such negligence, per se, as to preclude any recovery, 
and that the question of contributory negligence should not 
even be permitted to gotothe jury.—Field on Damages, 
$ 175, and eases cited. 

In Railroad Co. v. Godfrey, T1 Til. 500, it was said: “ As a 
general rule, it is culpable negligence to cross the track of a 
railroad at a highway crossing, without looking in every di- 
rection that the rails run, to ascertain whether a train is ap- 
proaching.”—Sherman & Redf. on Neg. $ 483, and note. The 
same court said, in Railrord Co. v. Gretzner, 46 Ill. 74: “If 
a party rushes into danger which, by ordinary care, he could 
have seen and avoided, no rule of law or justice can be in- 
voked to compensate him for any injury he may receive. He 
must take care, and so must the other party.”—/ailroad Co. 
v. Hail, 87 Il. 529. 

The case of the Pennsylvania Railroad Co. v. Beale, 73 
Penn. St. 304, was similar to the one under consideration. 
The line of the railroad was*obstructed from the view of a 
traveler on a highway, who was approaching a crossing in a 
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wagon. He failed to stop and look before he attempted to 
cross the track. It was held, that this was such contribatory 
negligence as to defeat a recovery for the death of the trav- 
eler, which was produced by collision with a passing train 
at the crossing. It was his duty not only to stop, but to 
look and listen, using both his eyes and ears to discern ap- 
proaching trains, and a failure to do so, the court said, was 
negligence per se.— Railroad v. Hetherington, 83 Ill. 510; Rail- 
road Co. v. Weber, supra. The principle settled in this, and 
other like cases, may be taken as sound, with the qualifica- 
tion, that the defendant would, nevertheless, be liable if, by 
the exercise of reasonable care and proper prudence, the 
accident could have been avoided or the injury averted. 
Button v. R. R. Co. 18 N. Y.240; RB. R. Co. v. McElmurry, 
24 Ga. 75; Tanner v. Railroad, supra ; S. & N. Ala. RB. RB. v. 
Thompson, 62 Ala. 494. 

The running of a railroad train within the limits of a city, 
at a rate of speed prohibited by its ordinances under a pen- 
alty, would constitute negligence.—Correll v. Railroad, 38 
Iowa, 120, (18 Amer. Rep. 22). The evidence in this case 
showed that the speed permitted by an ordinance of the city 
of Birmingham, where the injury occurred, was six miles 
per hour. If the defendant did not exceed this rate of 
speed, and the engineer was ringing the bell at the time the 
locomotive was approaching the crossing, when the accident 
in question transpired, this would prima facie be an exercise 
of due caution in this particular regard.—Code (1876), § 1699. 
There was no evidence rebutting this presumption, or tend- 
ing to show that the rate of speed permitted by the city 
ordinance was unreasonably fast, and not duly proportioned 
to the danger to be apprehended of inflicting injury upon 
others. The case of the Nashville & Decatur R. R. Co. v. 
Comans, 45 Ala. 437, is hereby overruled so far as it is in 
conflict with this opinion, it being entirely opposed to the 
vast preponderance of authority. 

The rulings of the Circuit Court were a clear recognition 
of the principles expressed in this opinion, and were, there- 
fore, correct. 

Judgment affirmed, 
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Brewton, Adm’r, v. Watson. 
Statutory Real Action. 


1. Statute of uses ; estates under may commence in fuluro.--In conveyances 
deriving their operation under the statute of uses, freehold estates may be 
made to commence in futuro; a tee may be limited on a fee, cr an estate 
may be limited to take effect in abridgment or derogation of a preceding 
estate 

2. Deed ; instrument held not to be.—An instrument which purports to be 
made in consideration that Mrs. W. will support Mrs. B, during the life of the 
latter, will pay ber debts, and render certain otber specified services for her, 
aud bury her decently at her death, which is signed by both, and declares that 
ou the performance of these conditions by Mrs. W. she shall have and be enti- 
tled at and after the death of Mrs. B., to all the property owned by Mrs. W., 
except certain furniture, “none of which is sold or contracted away by these 
articles of agreement,” bat which contains no words of grant or conveyance, 
is nota deed. 

3. Deed; words of granting or alienation necessary in,—Formal and techni- 
cal words are not necessary in a deed to lands, and when an intent is mani- 
fested that the estate shall pass, the words will, if possible, be construed so as 
to take effect, but there can be no valid or operative conveyance of lands 
without some words of grant or alienation. 

4.  Kjectment ; personal representative may recover in.—When the legal title 
to land was 1n the intestate at the time of her death, the persoual representa- 
tive may recover in ejectment against one who holds possession of them under 
an agreement which entitles her, on performance of its conditions, to all the 
property owned by such intestate at the time of her death. 


AprEAL from Calhoun Cireuit Court. 

Tried befove Hon. W. L. Wurrtock. 

This was a statutory real action in the nature of ejectment, 
brought by C. W. Brewton as administrator de Lonis non of 
the estate of Mrs. E. A. Browning, deceased, against Mrs. 
Susan C. Watson, Robert Adams, and Clark A. Ledbetter, to 
recover a tract of land in Calhoun county, Alabama. ‘The 
suit was begun on November 2, 1875, and on the trial it 
was proved that Mrs. E. A. Browning had been in possession 
of the lands sued for for thirty-five years, cultivating and ex- 
ercising acts of ownership over it during all that time ; that 
Mrs. Browning died in 1873. It was admitted that M. J. 
Turnley had been duly appointed administrator of the estate 
of Mrs. Browning by the Probate Court of Calhoun county; 
that he had resigned, and that Caleb W. Brewton had been 
appointed administrator de bonis non on said estate. The de- 
fendant having first proved its execution, offered in evidence 
the following instrument, viz.: “Articles of agreement made 
and entered into by and between E. A. Browning of the 
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county of Calhoun and State of Alabama, of the first part, 
and 8. C. Watson of the county of MeDuttie, late Columbia, 
and State of Georgia, of the second part --witnesseth, that in 
consideration that the said S. C. Watson will remove from 
her present residence in Georgia, with her four children, and 
live in the dwelling house with the said E. A. Browning, in 
said county of Calhoun, and take the general superintend- 
ence of the farm and business of the said Browning, and 
will provide for and keep the said E. A. Browning, as to 
board and maintenance, and clothing, in a decent, comforta- 
ble manner suitable to her age, health and condition in life, 
and appropriate the proceeds of the said farm, all over what 
is necessarily consumed annually, to the payment of four 
several notes held by one M. J. Turnley against said E. A. 
Browning, amounting to about four hundred dollars, and any 
other debts that said Browning may owe, and treat said E. 
A. Browning kindly, and cause her children to do the same, 
the said E. A. Browning agrees that the said Susan C. Wat- 
son shall live with her said family with the said E. A. Brown- 
ing in her dwelling, and shall have the general oversight and 
the management of said farm and business of said E. A. 
Browning, including her stock, and shall be entitled to appro- 
priate the rents, profits and income of said farm and in- 
crease of the stock on hand, after supporting said Browning 
as herein provided for, and making such repairs upon the 
said farm and dwelling as may be necessary to the proper 
use and benefit of the said S. C. Watson; and the said Wat- 
son, upon the faithful performance of her part of this con- 
tract, shall have and be entitled to, at and after the death of 
E. A. Browning, all the property, both real and personal, 
now owned by said E. A. Browning, with the income and in- 
crease thereof, excepting the household furniture belonging 
to her, none of which is sold or contracted away by the 
articles of agreement. It is further agreed that at the death 
of said E. A. Browning, the said Watson shall give the said 
E. A. Browning a decent burial, suitable to her circumstances 
and condition in life, and the custom of the country at the 
time. And the said E. A. Browning also agrees to treat the 
said S. C. Watson and lier children at all times with respect 
and kindness, suitable to their age and condition. In testi- 
mony,” «e. 

This instrument was signed in duplicate by E. A. Brown- 
ing and Susan ©. Watson. When the defendant offered to 
read this instrument to the jury the plaintiff objected, be- 
cause: 1. It did not vest the legal title in the defendant ; 
2. Said instrument is not a deed to the land sued for. These 


objections were overruled and the plaintiff excepted. The 
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defendant then introduced several witnesses to prove the 
performance of the conditions in the agreement, to which 
plaintiff objected, because this proof was irrelevant and did 
not tend to show title in the lands. These objections were 
overruled and plaintiff excepted. The court charged the jury: 
“If the jury believe from the evidence that the instrument 
of writing that is in duplicate was executed by Mrs. E. A. 
Browning and Mrs. 8. C. Watson, and one duplicate was de- 
livered to Mrs. Watson, this instrument is a deed, and di- 
vested the title to the land in controversy out of Mrs. Brown- 
ing and invested title in Mrs. Watson, and the jury should 
find for the defendant.” Plaintiff excepted to this charge. 
2. The jury have nothing to do with any question or enquiry 
as to whether or not Mrs. Watson complied with or per- 
formed any stipulations or provisions contained in said in- 
strument of writing in duplicate parts of the date of June 10, 
i871, as the performance or failure to perform the stipula- 
tion contained in said instrument does not have any effect 
or influence on the title of the lands in controversy or the 
title of Mrs. Watson to the lands. Tothis charge the plain- 
tiff excepted. There was a verdict for the defendants. 

The giving of these charges, and the ruling of the court on 
the admission of evidence, as shown above, is assigned as 
error. 


Joun T. HEF iy, for appellant.—The writing between Mrs. 
Browning and Mrs. Watson did not vest in the latter the title 
to the lands. At her death Mrs. B. held the legal title, and her 
administrator must recover in ejectment. The court erred 
in permitting the paper to go to the jury.— McPherson v. 
Walters, 16 Ala. 714; Smith v. Munday, 18 Ala. 185; Bean 
v. Welser, 17 Ala. 370; Settles v. Hays, 17 Ala. 749. This in- 
strument shows that it was not intended as a deed, for a ma- 
terial stipulation—that of sepulture—is to be performed after 
the death of Mrs. Browning, and its operative words ex- 
pressly provide that Mrs. Watson is to own the property on 
the faithful performarce of her part of the contract, and this 
ownership is to attach after the death of Mrs. Browning. 
The parties to the instrument call it “articles of agreement,” 
“a contract,” and the instrument shows that it was not in- 
tended as a deed. At most Mrs. Watson could only go into 
equity, and on proof of the performance of the conditions in 
the agreement, establish title by the decree of the Chancery 
Court. She can not set up this equity to defeat an action of 
ejectment brought on the legal title— Nichols v. Harkins, 
58 Ala. 619, This instrament is only a will.—Shepherd v. 
Nabors, 6 Ala. 631; Thompson v. Johnson, 19 Ala. 59; Walker 











124 SUPREME COURT (Dec. Term, 
[Brewton, Adm’r, v. Watson.] 


v. Jones, 23 Ala. 448; Gilham v. Martin, 42 Ala. 305 ; 42 Ala. 
389; 13 Ala. 731. The court erred in the charges given. 


Warts & Sons, for appellee.—The instrument offered in 
evidence was a deed. It was signed, sealed and delivered in 
the life-time of Mrs. Browning, is on a valuable considera- 
tion, and conveys a present interest to Mrs. Watson.— IVilks 
v. Greer, 14 Ala. 437; Summerlin v. Gibson, 15 Ala. 406; 
Thompson v. Johnson, 19 Ala. 59; Golding v. Golding, 24 Ala. 
122; 42 Ala. 589; 42 Ala. 365 ; Gregory U. Walker, 38 Ala. 
26. There can be no reasonable doubt that it was the inten- 
tion of Mrs. Browning, as is shown by the written instru- 
ment, to convey to Mrs. Watson the fee in the land subject 
to the conditions expressed therein. The words, though not 
technical, are construed most strongly against the grantor, 
and are sufficient to carry the fee.— Patterson v. Carneal, 3 A. 
K. Mar. 613; Folk v. Varn, 9 Rich.; 8S. C. 303; Gambil v. 
Doe, 8 Black, 140; Gordon v. Haywood, 2 N. H. 402. The 
testimony of the witnesses as to the performance of the con- 
ditions of the contract by Mrs. Watson, was proper to show 
that she had complied with its obligations, even if the court 
committed error iu admitting or rejecting evidence. It is clear 
that the administrator of Mrs. Browning’s estate can not re- 
cover on the facts disclosed in this case. 


BRICKELL, C. J.—The important question of the case, 
which alone we deem it necessary to consider, is as to the 
character and operation of the instrument under which the 
appellees deduced title to the premises in controversy. If, 
as is insisted, it is a deed deriving operation from the statute 
of uses, it is not an objection to its validity that the estate of 
the grantee was not to arise and vest until the death of the 
grantor. In conveyances deriving their operation from the 
statute of uses, freehold estates may be made to commence 
in futuro; a fee may be limited on a fee, or an estate may be 
limited to take effect in abridgment or derogation of a pre- 
ceding estate.—2 Green. Cruise, 136; Horlon v. Sledge, 
29 Ala. 478; Simmons v. Augustine, 3 Port. 69. 

But is the instrument a deed, or a mere agreement by 
which it is stipulated that in consideration of the perform- 
ance of its covenants on her part, Mrs. Watson was entitled 
to the possession, rents and profits, of the premises during 
the life of Mrs. Browning, and on the death of the latter, was 
entitled, if the covenants had been performed, to title, not 
only to the premises, but to all other estate of Mrs. Brown- 
ing, than her household furniture? The latter is manifestly 


the character of the instrument, and if it is not so construed, 
Vou. Lxvn. 
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the clearly expressed purposes of the parties could not be 
consummated. The instrument is styled articles of agreement, 
and purports to be made in consideration that Mrs. Watson 
will support and maintain Mrs. Browning during life, bury- 
ing her decently at her death, performing other services for 
her, and would also pay the debts of Mrs. Browning, some of 
which are mentioned. Itis signed by both parties, and is 
without a word of grant or conveyance. Taking the whole 
instrument together, the conclusion is irresistible that a 
covenant, upon the performance of which Mrs. Watson, 
during the life of Mrs. Browning, would be entitled to posses- 
sion and to the rents and profits of the premises, and having 
performed, on the death of Mrs. Browning, should be entitled 
to the title, was intended, and not a grant or conveyance of 
the title to take effect in futuro. There can be no valid and 
operative conveyance of lands without some words of grant, 
or alienation. Formal, technical words, are not necessary ; 
and when an intent that the estate shall pass is manifested, 
its words will, if possible, be so construed that it shall take 
effect. But the want of words cannot be supplied. The only 
words in the instrument which refer to the passing of title 
are, “and the said 8S. C. Watson, upon the faithfal perform- 
ance of her part of this contract, shall have and be entitled 
‘to, at and after the death of said E. A. Browning, all the 
property, both real and personal, now owned by the said 
E. A. Browning, with the income and increase thereof, ex- 
cepting the household furniture belonging to her, none of 
which is sold or contracted away by these articles of agree- 
ment.” These are words of covenant, of contract, not cf 
conveyance. — WeKinney v. Settles, 31 Mo. 541; Chapman v. 
Glassell, 13 Ala. 50; Love v. Crook, 27 Ala. 624; 3 Wash. 
Real Prop. 329. 

The legal estate in the lands residing in the intestate of 
the appellant at the time of her death, entitles him to a re- 
covery. If Mrs. Watson had fully performed the covenants 
of the instrument, in a court of equity she may compel a 
specific performance, obtaining the legal estate. 

It is not necessary to point out the several rulings of the 
Cireuit Court inconsistent with this view of the instrument. 
Because of them, the judgment is reversed and the cause re- 
manded. 
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Yniestra v. Tarleton et al. 
Bill in Equity to Bstablish and Enforce Implied Trust. 


1. Non-claim, statute of ; exceptions in statute of limitations as to fraud, do not 
refer to.—Tho provisions of § 3242 of the Code, that ‘an action may be brought 
atany time within one year from the discovery, by the aggrieved party, of the 
facts constituting the fraud,” do not refer to the statute of non-claim. 

2. Same; claims originated by fraud of deceased, barred by.--A claim against 
the estate of a deceased person, originating in, or based on, his fraud or fraud- 
ulent concealment of the cause of action, is barred by the statute of non- 
claim, unless it is presented to his personal representative or filed in the office 
of the judge of probate, of the proper county, within eighteen months after 
the grant of letters testamentary or of administration. 

3. Same; demurrer to bill on ground of, when properly sustained.--When a bill 
filed to enforce a claim against the estate of a deceased person, which it is 
alleged arose from a cause of action fraudulently concealed by him, shows on 
its face that such claim was not presented to the personal representative of 
his estate, nor filed in the office of the judge of probate, of the proper county, 
within eighteen months after the grant of letters testamentary or of udminis- 
tration, n demurrer on the ground that such claim is barred by the statute 
of non-claim, 1s properly sustained. 


AppEAL from Mobile Chancery Court. 

Heard before Hon. Joun A. Foster. 

This was a bill filed by Louisa Yniestra, on January 15, 
1880, against Robert Tarleton and others, who were the heirs 
and devisees of Geo. W. Tarleton, deceased. The complain- 
ant alleged that she was married to B. F. Yniestra in Nov. 
1857 ; that before her marriage she was seized and _ pos- 
sessed of a lot of land in the city of Mobile, which is described 
in the bill, and on which there was a brick store-house ; that 
she had derived this property from the estate of her father, 
and that after her marriage it became her statutory separate 
estate; that about the first of March, 1863, her husband bor- 
rowed from Geo. W. Tarleton, $5,000 for the use of the mer- 
cantile firm of which he was a member; that. at her husband’s 
request, she signed a note on said day for $5,000, payable to 
Geo. W. Tarleton, and due March Ist, 1869, and also a mort- 
gage on the said lot to secure its payment ; that complainant 
was never indebted to said Tarleton, and never borrowed any 
money from him ; that her husband, who had control of the 
property as her trustee, caused the store to be insured in the 
tna Ins. Co. for $3,000, and caused the policy to be issued 
to him as “agent”; that while said policy was in force, 


namely, about the 11th of March, 1868, her husband trans- 


Vou. LXVIIL. 











1880. ] OF ALABAMA. 127 


r 


[Yniestra v. ‘Tarleton et al.j 


ferred the policy to G. W. Tarleton, and on each subsequent 
yearly renewal thereof, also assigned it to said Tarleton; 
that her husband always paid the premiums on the policy, 
and that he had always ample funds coming from her stat- 
utory separate estate, with which to do so; that about the 
%th of December, 1870, the buildings on said lot were wholly 
destroyed by fire; that proper proofs were made, and the 
loss adjusted, and the whole amount of the policy, viz: $3,000, 
was, without opposition from her husband, paid by the insu- 
rance company in March, 1871, to said Tarleton: that the 
proceeds of said insurance was the corpus of her statutory 
separate estate, and was paid to said Tarleton upon the 
assignment of the policy made to him by her husband ; that 
said Tarleton had express notice from the public records of 
Mobile county, from the terms of the policy, and from his 
personal knowledge of the -facts, that the policy was issued 
to B. F. Yniestra, as her agent, and on the property belong- 
ing to complainant; that all the foregoing facts were con- 
cealed from her by her husband, and by Geo. W. Tarleton, 
and that she learned them in the following manner: After 
the improvements on the lot were destroyed, and after the 
insurance money had been collected, without her knowledge, 
by G. W. Tarleton, she, in 1873, endeavored to sell the lot, 
’ but discovered that there was a mortgage on the lot, on 
record, in favor of said Tarleton, and then first discovered the 
true character of the instrument signed by her, in March, 
1868. She then filed a bill on March 30, 1873, against her 
husband and G. W. Tarleton, in which she alleged the char- 
acter of her estate in the lot, the origin of the debt, and the 
fact that she assumed it in ignorance of her rights, and the 
consequent nullity of the note and mortgage; but Geo. W. 
Tarleton, though duly summoned, did not appear and answer 
the bill, but permitted a decree pro con/fesso to go against 
him, and made no disclosure of the fact that two years before 
he had collected the insurance money, but purposely concealed 
this fact; and the bill then avers that in making such collee- 
tion he was acting as her trustee. and had no right to apply 
the money in payment of her husband’s debt to him ; that 
the Chancery Court decreed the mortgage to be void, and 
directed it to be canceled. To all of which said Tarleton 
tacitly consented, designing to induce complainant to believe 
that he had abandoned any claim on her property, when he 
had already appropriated said insurance money ; that the 
assignment of the policy was a nullity ; that said Tarleton 
persisted in concealing the fact of the collection of the 
insurance policy until his death in May,1874. The bill avers 
that complainant’s husband had full control and manage- 
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ment of her property till his death, which occurred in July, 
1879 ; that 60 days before the filing of the bill, she discovered 
the facts from her attorney during the course of a consulta- 
tion on other matters. The names of the devisees and lega- 
tees of G. W. Tarleton are then given, with their respective 
interest in the property left by him, and the bill prays that 
the insurance money collected by him, as aforesaid, may be 
declared a trust-fund; that a charge and lien may be declared 
on the whole estate of said G. W. Tarleton, remaining in the 
hands of the defendants, devisees under his will, and that the 
sum embraced in said trust fund be decreed to be paid to her 
out of the portions of said property that have come to the 
hands of said defendants. 

The defendants answered, denying the material averments 
of the bill, and also interposed a demurrer on the ground 
that the claim which was sought to be enforced by the bill 
was barred by the statute of non-claim. 

The Chancellor sustained the demurrer and dismissed the 
bill. This decree is assigned as error. 


Hannis Taytor, for appellant. 
OveRALL & Besror, for appellee. 


SOMERVILLE, J.—The pleadings, and ruling of the 
Chancellor on the demurrer to the bill in this case, raise the 
question, as to whether or not allegations of fraud, or fraud- 
ulent concealment, of a cause of action, averred in the bill, can 
operate to take the action out of the statute of »on-claim. 
This inquiry has never before been decided by this court. 

It is argued by appellant’s counsel, that, under the pro- 
visions of section 3242 of the Code of 1876, the action can 
be brought at any time within one year from the discovery 
by the aggrieved party of the facts constituting the fraud, 
and that the bill in this case was, for this reason, filed within 
proper time. 

The statute invoked for relief, (§ 3242 of the Code), has no 
reference to the statute of non-claim. It will obviously 
appear, from its context, that it was intended to apply only 
to preyent the bar of the statute of limitations. At common 
law, it was doubtful, amid the conflicting decisions, whether 
the time necessary to complete the bar would commence to 
run only from the discovery of the fraud, or whether a 
reasonable time thereafter should be allowed for bringing 
suit. In this state of the law, “one year” was prescribed by 
the legislature as the reasonable time within which the 


aggrieved party was required to prosecute his suit, when his 
VoL. LXViI. 








1880. ] OF ALABAMA. 129 
[Yniestra v. Tarleton et al.j 


relief was based on the fraud or fraudulent concealment of 
the defendant.—Porter v. Smith, (MSS., present term.) 

The statute of nox-cluim, as found in the present Code, is 
in the following language : “ALL claims against the estate of 
a deceased person, must be presented within eighteen months 
after the same have accrued, or within eighteen months after 
the grant of letters testamentary, or of administration ; and 
vf not ae nted within that time are FOREVER BARRED. —Code, 
1876, § 2597. 

Section 2599 provides that presentation may be made 
either to the executor, or administrator, or by filing the claim, 
or a statement thereof, in the office of the judge of probate, 
in which letters were granted. 

There are no exceptions to the universal operation of this 
statute, except in favor of minors, and persons of unsound 
mind, who are allowed eighteen months after the removal of 
their respective disabilities, and in favor of heirs or legatees, 
claiming as such.—(Code, § 2598.) “d/l claims” is a phrase 
clear and comprehensive, and must be construed to mean 
just what the words import. It does not mean all claims 
except a class not specified. It fails to make any exception 
of such claims, as the owner or holder may be ignorant of, or 
of such as may originate in, or be based on ‘the fraud, or 
fraudulent concealment of the deceased. The remark of 
Lord Bacon embodies but a plain rule of construction, recog- 
nized every where in the common law, “that, as exceptions 
strengthen the force of a general law, so enumeration weak- 
ens as to things not enumerated.” The statute is unambig- 
uous in its language, and plain in its literal meaning, and we 
do not feel authorized to incorporate in it a new exception, 
especially of this sweeping magnitude, without the sanction 
of the legislature.—Carlisle & Jones v. Godwin, (MSS., present 
term.) The following authorities show that, under our 
decisions and legislation, the statute of non-claim bas never 
been regarded merely as a statute of limitations, but that the 
two systems have been recognized as separate and — 
and embrace scopes of policy not commensurate, but, 
many particulars, essentially gy —Fretwell v. Rimes, e, 

52 Ala. 140; Mec Dowell s Adw r wv. » Jones’ Adw v, 58 Ala. 25 
I dfmaw s E rrs v. Ellison, 51 Ala. 545 ; Branch Bank v. ja 
elson, 12 Ala. 742. 

The further fact that the legislature have seen fit to apply 
section 3242 expressly to the statute of limitations, and have 
failed to indicate any intention that it shall have application 
to the statute of non-claim, is, to our mind, conclusive of the 
above view. There are many forcible reasons, derived from 
the policy and purposes of the latter statute, why, as to it, 

() 
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the exceptions should not prevail, and why it was, therefore, 
omitted with wise deliberation. To attempt to engraft it on 
the statute upon any principle of analogy would be a species 
of judicial legislation which we do not feel authorized to 
adopt. 

The Chancellor correctly sustained the demurrer to appel- 
lant’s bill. 

These views render unnecessary the consideration of any 
other question raised by the record. 

Affirmed. 


Porter & Co. v. Miles. 
Detinue to recover Steam Mill and Machinery by Material-man. 


1. Lien of material-man ; charaeter of, and how perfected.—The lien given by 
the statute’ to material men, is neither a jus in re, nora jus ad rem, but simply a 
right to charge the property affected by it with the payment of the particular 
debt, in preference and priority to other debts, on compliauce with the requi- 
sitions of the statute ; and it is inchoate until perfected by the rendition of a 
judgment in rem, in the mode pointed out by the statute. 

2. Same; what complaint in action to enforce must contain.—In an action 
brought to enforce such a lien, the complaint must contain all the averments 
necessary to charge the debtor personally, and all the tacts necessary to con- 
stitute the lien, and must describe the property sought to be charged. 

3. Sume; what judgment thereon must contain. —The judgment in such action 
must correspond withthe complaint, and though founded on a complaint con- 
taining all the necessary statutory averments, is insufficient to perfect the lien, 
if it be only a judgment in the ordinary form in a personal action 


APPEAL from the Circuit Court of Mobile. 

Tried before Hon. H. T. Tout. 

This was an action of detinue brought by Porter & Co. 
against Miles, to recover a steam saw mill and machinery. 
The defendant pleaded “ non detinet.” On the trial, it ap- 
peared that Bickford erected a steam saw mill at the mouth 
of “ Dog river,” near Mobile, and bought various articles of 
Porter & Co. to be used about the mill. On December 20th, 
1877, Porter & Co. filed their claim for the purpose of assert- 
ing their lien thereon, and suit having been brought, judg- 
ment was rendered in their favor for the amount of the claim. 
The complaint avers, that the defendant was tle owner of a 
steam mill and machinery, describes it and gives its location, 
avers that materials were furnished by Porter & Co. fr its 
erection and equipment, and that these materials were so used ; 


that Porter & Co. filed their claim, in accordance with the 
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statute, with the judge of probate of Mobile county ; that it 
was a just and true account after allowing all off-sets ‘and dis- 
counts, &c.; and avers that Porter & Co. have a lien on the 
mill and machinery under the statute. The judgment ren- 
dered in the case is in the ordinary form for a judgment by 
default in a personal action, with a writ of enquiry. An exe- 
cution was issued on this judgment, which was levied on the 
mill and machinery. The property was sold under the exe- 
cution and Porter & Co. became the purchasers. On the 9th 
of January, 1873, the Gulf City Foundry Company obtained 
a judgment against Bickford, under which the property in 
controversy was sold to the appellee, Miles, on the 6th of 
March, 1878. Miles went into possession of the property and 
held possession of it at the time Porter & Co. brought this 
action, viz: on February 20th, 1879. On the trial, the defend- 
ant insisted that Porter & Co. had included in their claim 
filed to assert a lien, articles for which the statute did not give 
a lien, and set out a number of them, but it is not necessary 
to set them out here. The court charged the jury, “ that the 
right of lien extended to such materials only as ordinarily 
enter into, or are used in the construction of, such buildings, 
or improvements, as those on which the lien is claimed, and 
if they find from the evideuce that the plaintiffs, in taking 
their judgment against Bickford, included in it any non-lien 
claims, that is, any claim for materials for which the law did 
not give them a lien, then as to plaintiffs’ title, founded on 
their said judgment, they must find for the defendant; and 
in determining this question, they could look at the record in 
the suit of Porter & Co. against Bickford (which included the 
complaint and judgment), in connection with the other evi- 
dence in the case.” The defendant excepted to this charge, 
and assigns the giving thereof as error. 


Taos. H. Price, for appellants—The sale under the exe- 
cution vested the title to the property in Porter & Co. The 
lien under which the appellants claim relates back to the 
time when it was filed, viz: December 20th, 1877, and is supe- 
rior to the right obtained bythe defendant, (appellee), by vir- 
tue of the purchase at the execution sale made on March 6th, 
1878. Section 3447 of the Code is confined to persons who 
acquired their interests before the proceedings to enforce the 
lien are commenced. Any other construction would destroy 
the value of the law, by destroying the coneclusiveness of judg- 
ments rendered under it. Judgments on such lien laws are 
conclusive on parties and privies.— Bowan v. McGloughlin, 45 


Miss. 461; Phillips on Mech. Liens, § 395. 
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OveratL & Besror, for appellee.—Appellee was not bound 
by the judgment rendered in favor of Porter & Co.—Code, 
§ 3447. Hence he has the right to show that they had no valid 
lien. The judgment was by default, and Porter & Co. bought 
thereunder. They are therefore not bona fide purchasers ‘for 
value. The validity of their title may be enquired into. 
Freeman v. Cram, 3 Coms. (N. Y.) 369; Phillips on Mech. 
Liens, 248. 

As the judgment was by defanlt and appellants purchased 
thereunder, they must show that it was founded on a valid 
mechanie’s lien. The charge of the court was correect.—Code, 
§ 3440; 54 Me. 373; 42 Me. 77; Phillips on Mech. Liens, 

$$ 151, 255 ; 11 Missouri, 271. 


BRICKELL, C. J.—The only instructions of the Cireuit 
Court to the jury, to which exceptiors were reserved, refer 
to the operation and effect of the judgment in favor of appel- 
lants against Bickford, as declaring and establishing a statu- 
tory lien because of materials farnished by appellants for the 
erection of the steam-mill, which would be prior in point of 
time, and, of consequence, superior in right, to the lien of 
the execution in favor of the Gulf City Foundry Company, 
at a sale under which the appellee became the purchaser of 
the chattels. We shall not enter on the inquiry, whether a 
statutory lien can be acquired on chattels, which will follow 
them when dissevered from the freehold, or from the bw/dings, 
erections, or improvements, into which they may have been 
introduced. If it is conceded that such a lien may be ac- 
quired, it is by force of the statute only ; and to its creation, 
preservation, and enforcement, a strict compiiance with the 
statute is essential. The lien is not property, or a right in 
or to property: it is neither a jus in re nora jus ad rem. It 
is simply a right to charge the property it affects, with the 
payment of the particular debt, in preference and priority to 
other debts, so far as the statute confers such preference, if 
all the requisitions of the statute are observed. Of itself, 
when the statutory requisitions to its creation are observed, 
it has not the force and effect of a judgment, and is not sel/- 
enforcing, or self-erecuting. Until a judgment is obtained, in 
the mode pointed out in the statute, it is inchoate ; and it is as 
dependent, for operation and effect, upon the rendition of a 
judgment, as the statute directs, as is the lien created by the 
levy of an attachment upon the rendition of judgment in the 
attachment suit.—Phillips Mechanic’s Liens, § 9. 

To render the lien effectual, the statute provides a suit at 
law, as in ordinary civil actions, with these exceptions. The 
complaint must not only allege all the facts necessary to 
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charge the debtor personally, but it must also aver the facts 
necessary to secure a lien, and a description of the property 
to be charged therewith. Not only the parties to the con- 
tract, but all persons having an interest in the matter of con- 
troversy, or in the property to be charged, may be made par- 
ties ; the proceedings binding only such peisons as are made 
parties. The judgment, if it is to operate otherwise than as 
th personam (upon the person of the debtor),—must describe 
the property charged with its payment, and direct that it be 
levied of such property. The execution, issuing on it, is a 
special fieri fucias, conforming to it.—Code of 1876, $$ 3446- 
47-50-53. The judgment contemplated by the statute, so far 
as it declares, establishes, and authorizes the enforcement of 
the lien, is a judgment strictly in vem. It is the liability of 
the property which is fixed—the charge upon it which is in- 
tended to be enforeed.— Ravisies v. Stoddart, 32 Ala. 603. 

It may be true that the complaint, in the action com- 
menced by the appellants against Bickford, avers all the facts 
necessary to the creation of the statutory lien, and that upon 
proof of these facts a judgment ought to have been rendered 
as the statute directs, under which the lien could have been 
enforced. The judgment rendered, however, was in personam 
only, and not in rem. The property to be charged is not 
mentioned or described in it, nor any reference made to it ; 
nor has it any elemeut, or characteristic, which can distin- 
guish it from an ordinary judgment in personam, rendered in 
an ordinary action er contractu. There is nothing attaching 
it to the property described in the complaint, or to any par- 
ticular property of the defendant. A special /iert /acias, the 
remedy for the enforcement of the statutory lien, could not 
issne upon it. Such a writ would not conform to, but would 
be an unwarranted departure from it. It is apparent, there- 
fore, that the lien claimed by the appellants under the stat- 
ute, is not established by this judgment, and if, when estab- 
lished, it would have precedence over the lien of the execu- 
tion under which appellee deduces title, the precedence is 
dependent upon a judgment which has not been obtained. 
Consequently, if there was error in the instructions given the 
jury (which we incline to the opinion are correct), it was 
error without injury to the appellants. 


Affirmed. 
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Mobile Life Insurance Company ve. 
Egger. 


Action on Common Covints, with a Count on a Special Contract. 


1. Books; statements from, not evidence. —Statements of a witness, derived, 
not trom persoual knowledge of the matters testified about, but from an in- 
spection of the books of an insurance company, are not legal evidence. 

2. Notice to produce papers, insufficient.—A notice to the pk iintiff to produce 
on the trial letters received in answer to letters written on his behalf by “P.,” 
will not render admissible proof of the contents of letters written jo op.” 
This would be to admit secondary evidence of the contents of letters without 
proof of their loss or destruction, and without any proper predicate for its 
introduction, 

3. Res inter alios acta ; rule applied.—The amount of money received by an 
insurance company for a paid-up policy, which another insurance company 
had bought from the assured, partly for money and partly for other insurance 
to be taken out in the latter company, is res inter alios acta, and furnishes no 
criterion of the measure of the liability of the latter company, in a suit by the 
assured, to recover on a failure to issue him a policy, or to pay him the agreed 
value of the paid-up policy. 

4. Sworn plea; when necessary to let in defense of plaintiff’s want of interest. 
When a complaint contains a count on a written contract in which the name 
of the plaintiff appears as one of the parties, there must be a sworn plea inter- 
posed denying the interest er ownership of the plaintiff, in order to let in the 
defense that the plaintiff is not the person really interested. 


AppEaL from Mobile Circuit Court. 

Tried before Hon. H. T. Tounmry. 

This was an action brought by John Egger against the 
Mobile Life Insurance Company. The complaint contained 
the common counts, and a special count on a contract between 
plaintiff and defendant, the terms of which are given below. 
The defendant pleaded “in short by consent”—1. The general 
issue ; 2. Payment; 3. Set-off. Before the trial the defend- 
ant notified ‘plaintiff’ s attorneys to produce on the trial of 
the cause the letters received in answer to several letters 
written by A.C. Pickens. This notice is set out in full in the 
opinion of the court, and it is not necessary to repeat it here. 
On the trial the deposition of the plaintiff was read in evi- 
dence, and on this he rested his case. He testified that he 
was insured in the North America Life Insurance Company 
prior to the 18th of December, 1875; that up to October, 
1872, he had a policy on his life for 310 000 ; he then wrote 
the company ohio them to pay him cash for his policy. 
The president of the company wrote to him to send his re- 


ceipts, which he did, and thereupon he received from him 
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a paid-up policy for $1,428, without any explanation. In 
January or February, 1873, he had an interview with the 
president of the company and again requested him to cash 
his policy. He was offered about four hundred dollars, which 
he declined. In the summer of 1873 an agent of the Mobile 
Life Ins. Co. proposed to buy his policy for $300. He ac- 
cepted this offer, but the agent wrote to him that there was a 
note of 3100 due by him to the North America Life Ins. Co., 
which he must be allowed to deduct from the $300. Plaintiff 
declined to allow this, as he understood the note was settled 
when he received the paid-up policy for $1,428, in lieu of his 
policy for $10,000. He had never been informed that this 
note had not been deducted, and this was the first notice he 
had ever received of it. In December, 1875, another agent 
of the Mobile Life Ins. Co., A. C. Pickens, offered to buy his 
policy and to pay him $300 in cash for it, or to pay him $150 
cash and $157.27 as premium on a policy of $2,000, to be 
taken out by him in the Mobile Life Ins. Co., and if the 
policy was not granted he would pay him $157 in addition to 
the cash payment. He accepted this offer, and the agent 
gave him a receipt, which was as follows, viz: “No. 5. Mobile 
Life Ins. Co. of Mobile, Ala. Montgomery, Ala., December 
18, 1875. Received of John Egger, of Montgomery, State of 
* Alabama, the sum of one hundred and fifty-seven and 27-100 
dollars, the first twenty months premium on a policy of $2,000. 
Applied for through his application to the Mobile Life In- 
surance Company of this State. The conditions of this re- 
ceipt are that the said application is subject to acceptance 
or rejection upon its receipt by said company. If accepted the 
risk of the policy is binding on the company from the date 
hereof ; if rejected, then this receipt to be null and void and 
the policy to have no binding effect on the said company by 
reason of said application or payment, except that the cas 
above received shall be refunded, upon the return of the re- 
ceipt. A. C. Pickens, agent.” 

The defendant offered in evidence the depositions of C. P. 
Griffin, G. L. Montague, and H. P. Pierson. Plaintiff ob- 
jected to the reading of the answers of Griffin and Pierson, 
to interrogatories which called on them to state what they 
knew about the note for $100, referred to above, and in 
answer to which, they stated what appeared on the books of 
the: North America Life Ins. Co., in reference to a note of 
the same amount and date as the one which was mentioned 
in the interrogatories, and the court sustained the objection 
and excluded such anwers, except part of an answer, which 
stated that this note was paid by the Mobile Life Ins. Co. 
by deducting the amount thereof, with acerued interest, from 
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the surrender value of said policy No. 31,788; and about 
January 13, 1876, at which date said policy was surrendered 
to the North American Life Ins. Co.; and the said note was 
then transferred and delivered to the Mobile Life Ins. Co. 
The court sustained the objections, and defendant excepted. 
-H. M. Friend, a witness for the defendant, and its secretary, 
testified that in December, 1875, he reeeived an application 
through A. C. Pickens, an agent for the company, for policy 
of $2,000 on the life of John Egger, and at the same time 
received a paid up policy for $1,428 in the North America 
Life Ins. Co., and a receipt from Leontine Egger, wife of John 
Egger, surrendering said policy. On the same day he paid 
a draft drawn on the company by A. C. Pickens in favor of 
plaintiff Egger for $155; that he forwarded to the North 
America Life Ins. Co. the paid up policy for $1,428, together 
with the surrender receipt therefor, and received from the 
North America Life Ins. Co. the note for $100, with the ac- 
crued interest, amounting to $124. Plaintiff’s counsel ob- 
jected to any statement by witness of the amount of cash 
received by the North America Life Ins. Co. for the policy. 
The objection was sustained, and defendant thereupon duly 
excepted. A. C. Pickens testified that in 1875 he was an 
agent of the Mobile Life Ins. Co. and was authorized by it to 
buy, or take up paid-up policies in the North America Life 
Ins. Co., by paying holders of the policies in cash, and giving 
them i insurance in the Mobile Life Ins. Co.; that he went to 
plaintiff, and having found that the amount due on bis paid- 
up policy as a reserve was about $310, asked him to ourren- 
der his policy and make applieation for a policy for 32,000 in 
the Mobile Life Ins. Co., telling him if he would do 80, that 
he would pay him $155 in cash, and give him a policy for 
$2.000 in the Mobile Life Ins. Co., with a receipt for a pre- 
mium on it for twenty months, if bis application should 
be accepted. This premium amounted to $157.27. Plain- 
tiff accepted this proposition and handed him bis paid- 
up policy and a surrender of it signed by Leontine E sais in 
whose favor it was issued. He then paid plaintiff $155 in 
cash and gave him the binding receipt, (set out above). . He 
sent, the policy, the surrender receipt, and the application of 
plaintiff to H. M. Friend, secretary. He stated, also, that at 
the time he made this contract he knew nothing of the note 
for $100 held by the North America Life Ins Co. against 
John Egger, who had said nothing to him about the note. 
Afterwards, on hearing of the note, he offered plaintiff the 
policy in the Mobile Life Ius. Co. if he would pay the note, 
which plaintiff declined to do. He then offered to return to 


plaintiff his paid-up policy in the North America Life Ins. 
VoL. LXVI. 











1880. j OF ALABAMA. 137 
[Mobile Life Ins. Co. v. Egger.] 


Co. if plaintiff would return the binding recept, and the sum 
of $155, but the plaintiff declined to do so. The defendant 
requested the court to charge the jury, “that if the surrender 
value of the paid-up policy in the North America Life Ins. 
Co., which was surrendered by Leontine Egger to the Mo- 
bile Life Ins. Co., was paid by said North America Life Ins. 
Co. in the State of Alabama, where said J. Egger and Leon- 
tine Egger were domiciled, it then became personal prop- 
erty in the State of Alabama, and is governed by the laws of 
Alabama, and is the statutory separate estate of the said 
Leontine Egger, and she must sue alone for it, and the 
plaintiff can not recover in this action. The defendant then 
asked said Pickens about the letters written in 1876,: as 
stated in the opinion of the court. Plaintiff objected to this 
question on the ground that proper notice had not been given 
to produce them. The court sustained the objection, and de- 
fendant excepted. 

2. If the defendant was legally liable on the binding re- 
ceipt for the full amount of $2,000 insured therein, and the 
plaintiff refused to rescind the contract upon application to 
him for that purpose, then the plaintiff has received full 
value for his money, and can not recover back the premiums 
paid for said twenty months of insurance. 

3. If the plaintiff J. Egger committed no fraud in his ne- 
gotiation with the agent, A. C. Pickens, and the contract was 
fairly made and mutually assented to, by said Pickens acting 
for the Mobile Life Ins. Co., and said Egger, acting for him- 
self, then said contract was valid, and said Mobile Life Ins. 
Co. was liable on said binding receipt for the full amount 
insured thereby during the full period of twenty months. 
The court, refusing to give thcse charges, the defendant ex- 
cepted. 

There was a verdict and judgment for the plaintiff. The 
rulings of the court on the evidence, and the refusal to give 
the charges requested by defendant, are assigned as error. 


TayLorn AND Macartney, for appellants. 
G. L. Smiru and G. F. Moore, for appellees 


STONE, J.—The Cirenit Court did no‘ err in suppressing 
parts of the depositions of the witnesses Griffin and Pierson. 
The answers suppressed were not given on knowledge, but 
were simply statements by the witnesses of what the books 
contain. They are not legal evidence.—-Crawford v. Br. 
Bank Mobile, 8 Ala. 79; Weeden, Adiv’r Acklen v. Hickman, at 
last term. 
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The defendant had, before the trial, served notice on the 
plaintiff to produce on the trial “the letters received in 
answer to several letters written by A. C. Pickens, Esq., for 
and in behalf of Mr. John Egger to the North America Life 
Insurance Company of New York, in relation to a note of 
$100, dated at New York, July 22d, 1878, and payable sixty 
days after its date to the order of the North America Life 
Insurance Company. Said letters are not less in number 
than two, nor more than four, and were written between the 
dates, January 25th, 1876, and April Ist, 1876.” It will be 
observed that this notice called for the production, not of 
letters written to the North America Life Insurance Com- 
pany. The demand was for letters written in reply to such 
etters. The notice did not call for the production of letters 
to the North America Life Insurance Company; and if it did, 
there is neither presumption nor proof that such letters ever 
went into the hands of Eggev, the plaintiff. Pickens was on 
the stand as a witness, and was asked by defendant “about 
the contents of certain letters written in the spring of 1876 
to the North America Life Insurance Company, in relation 
to said note of $100 of John Egger.” The bill of exceptions 
then states in parentheses, asfollows: “(Which letters were 
exhibited to, and read by said John Egger before they were 
mailed, and the answers to which were handed to said John 
Egger.)” This was an offer to prove the contents, not of the 
reply letters the notice called for, but of the letters written to 
the North America Life Insurance Company. This was only 
secondary evidence of the contents of ae with no predi- 
cate for its introduction, not covered by the notice to pro- 
duce, and not shown to be material. The letters not being 
traced to, nor presumed to be in Egger’s possession, their 
production was the highest and best evidence of their con- 
tents ; and proof of their loss or destruction was a necessary 
preliminary to all evidence of their contents. In any aspect, 
this evidence was properly excluded. 

The amount of money received on the policy by the de- 
fendant company from the New York company, was no 
proper criterion which defendant could invoke, as defining 
the measure of its liability to Egger. It was res inter alios ; 
and it is not shown Egger had any thing to do with the settle- 
ment made. Defendant might accept less than was due, and 
could not, on that account, hold Egger to account for the 
deficiency. 

The rulings of the court raise no question on the plea of 
set-off.—Code of 1876, § 2996. 

In the complaint in this cause there are common counts, 


but there is also a special count on what is called the binding 
VoL, LXVII. 
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receipt. That receipt is also a contract to repay the money 
on a certain contingency, which the complaint avers has hap- 
pened. This receipt and contract is in the name of plaintiff, - 
and purports to be a contract made with him alone. To let 
in the defense that John Egger, the plaintiff, is not the party 
really interested in the contract, and therefore not entitled to 
sue, the defendant must have put in a sworn plea, denying 
such intent or ownership, under Rule 29, of practice in the 
Cireuit Court. The Cireuit Court committed no reversible 
error in its rulings on John Egger’s right to maintain this 
suit. Whether the money was the statutory separate estate 
of Mrs. Egger, or not, was wholly immaterial under the 
pleadings in this cause, and therefore appeliant can not com- 
plain of the rulings on that question. They did him no in- 
jury. The last two charges asked were rightly refused. The 
Mobile Life Insurance Company bound itself to issue to Mr. 
Egger a policy for two thousand dollars, or, failing, to refund 


‘ the money. Refusing to do the former, it bound itself to do 
the latter. 
Affirmed. 


Sumner v. Woods. 
Delinue for a Sewing Machine. 


1. Conditional sale; contract held to constitute-—A contract under which a 
chattel is delivered to one who executes four promissory notes, to three of 
which is attached the condition, that the specific chattel ‘for the use of which 
to the maturity thereof the notes are given,” is and shall remain the property 
of the payee of the notes, to whom it shall be returned in case of default in 
payment of the notes, and who agrees, in a condition attached to the fourth 
note, that ‘‘on payment of all the notes, the chattel shall become the property 
of the payor,” does not create a chattel mortgage or a bailment, but is a condi- 
tional sale. 

2. Same; right of vendor to recover against innocent sub-purchaser.—A pur- 
chaser of personal property from one holding possession under such a condi- 
tional sale, acquires only the conditional title of his vendor, and cannot defeat 
a recovery in detinue brought by the original vendor, even though he shows a 
bona fide purchase for vaine and without notice. 

3. Cases overruled.—The statement in Sumner v. Woods, 52 Ala, 572, as to 
the rights of a bona side purchaser of the property in controversy here, is a 
mere dictum, that is contrary to the weight of authority and to the previous 
decision of this court in [Holman v. Lock, 51 Ala. 287. That case, and the 
cause of Dudley v. Abner, 52 Ala. 572, so far as they conflict with the principles 
decided in this case, are overruled. 


- 


AppEaAL from the Cireuit Court of Calhoun. 
Tried before Hon. W. L. Wuririock. 
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On January 22d, 1873, Sumner, the appellant, delivered a 
sewing machine to J. W. Smith, taking from him four prom- 
issory notes, payable at four, eight, twelve and eighteen 
months after date. To three of these notes a condition was 
attached, which was as follows ;: “It is agreed between the 
maker of this note and A. S Sumner, that the Wheeler & Wil- 
son Sewing Machine No. 695,688, for the use of which to the 
maturity thereof this note is given, is and shall remain the 
property of A. Sumner; and in default of payment thereof, 
said machine‘shall be returned to said Sumner, his agent or 
attorney.” The condition attached to the fourth note was as 
follows, viz: “ It is agreed between A. Sumner and the maker 
of this note, that the Wheeler & Wilson Sewing Machine No. 
695,688, for the use of which to the maturity thereof this note 
is given, shall, upon the payment of this and all four notes 
given for the use of said machine, become the property of 
the maker of this note.” The notes were not paid. In 1873, 
Bill Wood, who had no notice of Sumner’s claim, bought the 
machine from one Dunn, who claimed to own it and who had 
it in his possession. He paid Dunn sixty-five dollars in cash 
for it. Sumner demanded the machine of Wood, who refused 
to give it up; and he thereupon brought this action of deti- 
nue to recover it. The court, of its own motion, charged the 
jury, that if they believed from the evidence “that the de- 
fendant, Bill Wood, purchased the machine in dispute from 
Dunn, and paid sixty-five dollars cash therefor, and that he 
had no knowledge or notice that the plaintiff had any claim 
against the machine, that the defendant would be an innocent 
and bona fide purchaser without notice and for a valuable con- 
sideration, and plaintiff could not recover; and that if plain- 
tiff deliverel the machine in controversy to the purchaser 
under the notes read to the jury, it was a waiver by the plain- 
tiff to the right to the performance of the condition precedent 
in said contract mentioned, and plaintiff could not recover. 
There was a verdict for defendant. The charge of the court 
and the rendition of judgment in favor of appellee is assigned 
as error. 


M. J. Turney, with whom was CLopron, Hersert & Caam- 
BERS, for appellant.—The contract in this case was either a 
bailment—a locatio rei—or it was a conditional sale. Sum- 
ner never parted with the title to the property, but, on the 
contrary, expressly stipulated that it should remain in him 
until payment of the notes. He can, therefore, recover the 
machine wherever found, even in the hands of an innocent 
hona i purchaser without notice.—40 N, Fe 314; 15 N. Y. 
409; 32 Me. 164; 55 Me. 113; 8 N. H. 325; 42 N. H. 386; 


VoL. canis 
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8 Vt. 203; 4 Vt. 203; 14 Vt. 367; 18 Vt. 182; 41 Vt. 131; 
3 Gray, 545; 8 Gray, 157; 15 Gray, 225 ; ; 2 Pick. 512; 4 Mass. 
405: ‘98 Mass. 144; 15 Conn. 384; 24 Conn. 427; 29 Conn. 
51; 15 B. Mon. 555; 4 Iredell, 48; 10 Iredell, 176; 12 Ire- 
dell, 268; 9 Ala. 25; 23 Ga. 20.; 13 Ill. 614; 32 Ill. 411; 
36 Mo. 419; 4 Mo. 826; 386 Cal. 151; 10 C. B. (Eng.) 381; 
17 Tex. 661; 8 lowa, 331; 9 Towa, 91; 15 lowa, 227; 1 Wis. 
14; 9 Wis. 152; 3 Head, 84; 7 Yerg. 497; 11 Humph. 50; 
3 Snee od, 524; 4 Sneed, 237; Story on Sales, 313. This ques- 
tion was not properly before the court when this case was 
formerly decided here. The case in 14 Serg. & Rawle can 
not outweigh the numerous authorities we have cited above. 
Possession is only prima facie evidence of title, which may 
be rebutted by sufficient proof. The report of this case in 
52 Ala. 94, commits the court toa position which we contest. 
The doctrine in regard to the protection of bona fide pur- 
chasers for value and without notice, is not applicable to cases 
like this, and the court erred in its charge. 


W. H. Forney, for appellee. (No brief on file). 
SOMERVILLE, J.—In Sumner v. Woods, 52 Ala. 94, the 


written contract between the paren Sumner, and the ap- 
pellee, Woods, was construed by this court, when the case 

was here once before this,on appeal. It was there properly 
declared to be a conditional s: ule, and not a mere bailment, or 
chattel mortgage. The question as to the rights of a bona 
Jide purchaser of the property in suit did not properly arise 
in that case, and was unnecessarily stated, being a dictum 
uttered without proper consideration, and entirely opposed 
not only to the weight of authority, but to a previous deci- 
sion of this court, in //olman v. Lock’s Adivr, 51 Ala. 287, 
where it was expressly held, that, in a case of conditional 
sale, the title under the terms of the contract remaining in 
the vendor until payment of the purchase-money, the con- 
ditional vendor of a horse could recover in trover against a 
mortgagee without natice. 

In Dudley v. Abner, 52 Ala. 572, Mr. Justice Mannina held 
such a contract to be a parol chattel mortgage, void as to 
lona fide purchasers and ereditors of the vendee under the 
influence of our statutes requiring conveyances of personal 
property to be recorded in the oftice of the judge of probate. 
The other two judges concurred in the view, that the trans- 
action was a conditional sale, void as against bona fide pur- 
chasers without reference to the registration laws. 

In view of this conflict between the past adjudications of 
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this court, we feel impelled to follow the weight of authority, 
which is in full accord also with the weight of reason. 

We consider it settled by an overwhelming prepouderance 
of the decisions, that, where there is an express stipulation 
in the sale of personal property, that the property shall not 
be the vendee’s until the price is paid, the title does not pass, 
the transaction being a mere conditional sale. And that a 
bona fide purchaser of such property acquires only the condi- 
tional title of his vendor, and cannot be protected against 
recovery on suit brought ‘by the original vendor and owner 
of the legal title. The fact that the first purchaser, or sec- 
ond vendor, was at the time of sale in possession of the prop- 
erty does not change the principle. It is a question of right 
and not notice, and the maxim of caveat emptor applies with 
as much force as in cases of ordinary bailments. The prin- 
ciple, of course, does not obtain where the condition has 
been expressly or impliedly waived by the vendor, or he has 
done or suffered anything by reason of which the ee 
from the vendee has been misled.—Benj. on Sales, § 320, 
note (d); Ketchum v. Brennan, 53 Miss. 596; Ballard v. Bur- 
gert, 40 N. Y. 314; Bigelow v. ’ Huntle -y, 8 Vt. 151: ; Sar geant v. 
Metcalf, 5 Gray, 506; Hart v. Carpenter , 24 Conn. 427 ; Price 
v. Jones, 3 Head, (Tenn.) 84; WeFarland v. Farmer, 42 2 N. H. 
386; Griffin v. Puyh, 44 Mo. 326; 1 Pars. on Cont. 537, and 
notes ; Story on Sales, § 313; 2 Kent, 768-9; Bailey v. _ 
ris, 8 (Clarke), Iowa, 331; Jowers v. Blandy, 58 Ga. 379; Car- 
ve v. Wiggins, 30 Ark. 402 ; 5 Waite’s Act. and Def. p. 547, 

5. 

Holding these views, we feel constrained to overrule the 
conclusions reached in Swmner v. Woods, 52 Ala. 94, and in 
Dudley v. Abner, 52 Ala. 572, so far as those cases conflict 
with the above well established principle, as once before de- 
cided by this court in Holman v. Locks Adm’r, 51 Ala. 287, 
which latter case has never been expressly overruled. 

The charge given by the court below was erroneous, and 
the judgment is reversed and the cause remanded. 

















i880. | OF ALABAMA. 145 


[Lewis v. Ford. } 


Lewis wv. Ford. 


Bill in Equity to Charge Debts of Testator on Property De- 
. vised to his Wife. 


1. Charge of debts on devised property; certain words create.—A clause in a 
willin these words : * I desire all my just debts and fnneral expenses to be 
paid as soon after my decease as practicable,” would, according to the doc- 
trines of English equity jurispredence, create a charge by implication, on > 
property devised by the will. 

2. Same; doctrine not recognized in Alabama.—But this doctrine being op- 
posed to the spirit aud policy of our statutes, which expressly charge the 
whole property of every decedent with the payment of his debts, and vest the 
Probate Court with plenary power for subjecting such property to their speedy 
satisfaction, is not of force in this State. 

3. Sume; how charged to prevent bar of statute of limitations from attaching. 
There must be words in the will creating a specific charge or an express trust, 
to take a debt ont of the operation of the statute of limitations, and no charge 
raised by implication will do'so. 

4, Statute of limitations; suspended on death of debtor.—On the death of the 
debtor the operation of the statute of limitations cannot be stuyed or sus- 
pended longer than six mouths (Code, $ 3244), without regard to the time 
when administration is granted on the estate. 

5. Estoppel not created against widow by payment on debt of intestate by her. 
Where a testator devised his lands to his widow, and she, without taking out 
letters testamentary or of administration on his estate, recognized a debt as 
valid and subsisting against his estate, and made partial payments on it ; 
held, that this did not estop her or her personal representative trom pleading 
the statute of limitations in bar of an action by the creditor. 


AppraL from Mobile Chancery Court. 

Heard before the Hon. H. AustTIL1. 

Reuben Whatley, being indebted to Edward A. Lewis in 
the sum of $606, executed his’ promissory note for that 
amount on the 12th of August, 1865. The note was payable 
to Lewis, and became due twelve months after date. On 
the 17th of October, 1865, Reuben Whatley died, leaving his 
wife Sarah, and one child, Reuben, surviving him, and by his 
last will, which was duly probi ated, he gave Pall his property 
to his wife, who took possession of it and held it as ber own 
until her death in 1876. After the death of R. Whatley, his 
wife married the appellee, Ford. Mrs. Whatley did not take 
out letters testamentary under the will, but she paid off all 
the debts on the estate except the one due Lewis, and on 
this she made several partial payments, viz: one of a hun- 
dred dollars on the 18th of March, 1860; one of a hundred 
and fifty dollars on the 11th of Janu: ary, 1871; one of three 
hundred dollars on the 13th of March, 1873. She also sold 
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a considerable portion of the property of the estate, both 
real and personal. After Mrs. Ford’s (Whatley’s) death, her 
husband, Richard Ford, administered on her estate and took 
charge and possession of all the property left by her first 
husband, Whatley, as part of her estate. The will of Reu- 
ben Whatley contained these words: “I desire all my just 
debts and funeral expeuses to be paid as soon after my de- 
cease as practicable.’ Appellant, Lewis, filed this bill on 
the 25th of April, 18/7, averring these facts, and insisting 
that, by the words quoted above, the testator had charged his 
property with the debt due him, and prayed that the real 
estate should be subjected to its payment. The defendant 
set up the statute of limitations of six years,as a bar to com- 
plainant’s right to recover, and the Chancellor held that the 
claim was barred by the statute of limitations of six years, 
and dismissed the bill. His decree is assigned as error. 


E. S. Daraan, J. T. Taytor, and Warts «& Soys, for appel- 
lant.— The testator charged his property with the paymeut 
of his debts. The words of the will, “after payment of my 
debts,” are equivalent in meaning to saying that “I give and 
bequeath my property subject to the payment of my debts.” 
Mrs. Wha ley having received the property in this way be- 
came the payor of the debt, and became personally liable to 
the creditors.— Branch, Sons & Co. v. M. d& W. R. RB. Co. 59 
Ala. 139; 2 Paige, 15; 6 1b. 387; Harris v. Fly, T 1b. 421; 
11 Jb. 334; 3 Gratt. 148. 

But the property of a decedent is held by his admiuistra- 
tor or legatee, or devisee, in trust, for the payment of debts. 
Dunlap v. Newman, 47 Ala. 429; 1 Story’s Eq. J. 546, 828 ; 
2 Jb. 1250, 1251; and a simple contract creditor may come 
into equity to subject the property to the payment of his 
debt without having to resort to a court of law in the first 
instance.— Lr parle Walker, 25 Ala. Mrs. Whatley having 
elected to take the property under the will, and being the 
sole legatee and devisee, the only person whose rights could 
be affected, her acts in paying part of the debt due to appel- 
lant should bind the administrator of her estate, who can 
stand on no higher ground than she occupied. 

She recognized the trust and the administrator can not 
now repudiate it for her. This case is wholly unlike the cases 
of Curringtonand Manning, 13 Ala.; and Steele v. Humes, and 
Scott-v. Ware, 65 Ala. .1u each of these cases there was a 
personal representative, and there was no obstacle to a suit 
at law; here, however, the sole person whose rights were to 
be affected did not qualify as the personal representative, 


although recognizing the trust under which she took the 
VoL, LXvII. 
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property. The decree of the Chancellor was erroneous, for the 
statute of limitations could not run against a creditor and 
in favor of one holding property under such circumstances. 


McKinstry «& Son, for appellee.—(No brief on file.) 


SOMERVILLE, J.—This is a bill filed by the appellant, 
Lewis, for the purpose of charging a debt of the testator, 
Reuben Whatley, upon certain property, real and personal, 
which had been devised by will to his wife, Sarah Whatley. 
The latter subsequently married the appellee, Ford, who, 
after her death, became her executor. 

The Chancellor held that the claim of appellant, which 
was an unsealed promissory note, was barred by the statute’ 
of limitations of six years; and this is conceded to be the 
main question raised by assignment of error, for the consid- 
eration of the appellate court. 

The charge is sought to be fastened on the property 
through tiie first item of the will, which reads as follows : 

“ ] desire all my just debts, and funeral expenses, to be paid 
as soon after my deceuse as practicable.” 

It may be conceded, that this clause of the testator’s will, 
according to the prevailing doctrine of English equity juris- 
prudence, would create a charge by implication on the prop- 
erty, which went into the hands of the devisee, under the 
provisions of the will.—2 Story’s Eq. Jur. § 1246. 

But this doctrine is not recognized as being of force in 
this State, having been held to be opposed to the spirit and 
policy of our statutes, which expressly charge the whole. 
property of every decedent with the payment of his debts, 
and vest the Probate Court with plenary power for subject- 
ing such property to their speedy satisfaction.— Carrington 
& Co. v. Manning's Heirs, 13 Ala. 611, (Opinion of CHILTON, 
J.); Steele v. Humes, 64 Ala. 

There is, therefore, no such lien or charge created by the 
will as to arrest the running of the statute of limitations. 
No charge raised by implication, would have operated to do 
so, even under the English doctrine. To take the debt in 
question out of the operation of the statute, it would require 
in the will words creating a specific charge, or an express trust. 
2 Story’s Eq. Jur. § 1521; Carrington & Co. v. Manning's 
Heirs, supra. 

It is, also, argued in this case, by appellant’s counsel, that 
the statute of limitations was suspended, by reason of the 
fact that no letters testamentary, or of administration, were 
issued on the estate of Reuben Whatley, and there was no 


one in existence who could be sued on the debt. 
(10) 
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The construction put by this court on section 3244 of the 
Code (1876), is a full answer to this suggestion. In Pickeit, 
Adm, v. Hobdy, Adin’, 63 Ala. 699, it is held that, without 
regard to the time when administration is granted, the 
operation or running of the statute cannot be stayed l nger 
than the period of six months. And this coastruection seems 
to us to be in perfect harmony with the wise policy for which 
this statute of repose was originally enacted. The breeding 
of law suits, springivg from stale demands, is injurious to 
the good order of society and the best interests of every 
commonwealth. 

It is further insisted, that, in as much as Mrs. Whatley 
took out no letters testamentary, and recognized.this debt as 
valid and just, and made payments on it, while continuing in 
possession of the devised property under the will, she ought 
to be estopped from setting up the statute of limitations as a 
defense in this case. There are no suilicient elements of 
estoppel in sucha state of facts. No /ut has been admitted 
or denied, by word or act, which in conscience precludes an 
assertion to the contrary. 

In this State, as in many others, the Code provides, that “no 
act, promise, nor acknowledgment,” is sufficient to remove 
the bar to a suit created by the statute of limitations, except 
“a partial payment made upon the contract, by the party 
sought to be charged, before the bar is complete, or an wncou- 
ditional promise in wriling, signed by the party to be charged 
thereby.” —Code (1876), § 3240. 

Where such is the case, we consider it settled, both by 
weight of respectable authority and of sound reason, that 
no mere verbal promise, express or implied, to waive, or not 
to plead the statute of limitations can be valid. This would 
be to suspend the statute by another act or promise than 
that specified by the law-making power, which would be 
against the policy of the statute itself, and not, for this rea- 
son, permissible.—Shapely v. Abbott, 42 N. Y. 445, (1 Amer. 
Rep. 548). 

Besides, an estoppel in pais must relate to some matter of 
Jact which has been previously admitted or denied by the 
party claimed to be estopped, which he is precluded from 
averring to the contrary, on the ground that his conduct has 
deceived or misled to another’s injury.—i Brick. Dig. p. 796, 
§$ 10 (cases cited.) 

Here, there is no. ignorance of fact alleged, no deception 
practiced, no misstatement made, nor even improper silence 
averred, which has induced appellant to alter his previous 
position, to his injury. He was charged with a knowledge 

VoL. LXxvul. 
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of the law, and must have known that his claim was barred 
by lapse of time. 

We do not hold that a party may not be estopped from 
pleading the statute of limitations, where there is a conceal- 
ment, or misrepresentation, of a fact of which the party in- 
jured was ignorant, and by which conduct he was misled to 
his prejudice. All statutes are to be construed, as far as 
possible, to discourage fraud, and to brand with disapproba- 
tion all covinous transactions, or unconscionable dealings. 

The decree of the Chancellor is affirmed. 


Maybury etal. v. Grady et al. 


Bill by Executors for Construction of Will and to charge Testa- 
tors’ Debts on Real Estate Devised. 


1. Legacies, general and demonstrative ; what are.— General legacies are those 
which are payable out of the general assets, and abate in case of a general de- 
ficiency; demonstrative legacies are bequests of specified sums of money with 
the superadded direction to pay out of a particular fund, but if tbe fund fail, 
such legacies are payable out of the general assets not specifically bequeathed, 
or out of funds covered by residuary bequests. 

2. Specific legacies ; what are.— Where testator provided in his will that if a 
litigated claim should be decided in his favor, ‘‘one-half of the net proceeds re- 
alized therefrom should go to his wife, and from the other half, if it should 
amount to $25,000, the sum of $10,000 should be paid to Q. to complete the 
cathedral, and if said half should be less than $25,000, then out of the remain- 
der, after taking two-fifths for the cathedral, $2,00@ each should be given to 
J. and 8S. and B. and M., and Mrs. M.,” the remainder going to testator’s 
daughter under other provisions of the will; and if the fund should not be 
sufficient to pay the special legacies in full, then they should be paid pro rata ; 
the legacies given thereby are specific legacies as distinguished from general 
or demonstrative legacies. 

3. Residuary legatee; who is not. —Where a testator, after having specifically 
disposed of his personal property, gave the ‘‘rest and residue of all bis prop- 
erty” in trust to his executors, except certuin contingent legacies, to manage 
and control for the benefit of his infant daughter until she reached the age of 
twenty-one years, when be directed them to deliver it over to her, there is 
an express devise to her of his real estate, and she does not take as a mere 
residuary legatee. 

4. Marshaling aasets to pay debts as between specific legacies and specific de- 
vises.—Where a testator devised his lands in terms which are in substance 
specific, and bequeathed his personal property in specific legacies, leaving an 
insufficiency of property not thus devised to pay his debts, and provided in his 
will: “After payment of all my just debts I give to A. one-half my ‘entire 
personal property,’ and the balance to my executors to hold in trust,” &c.; 
providing, also, that one-third of the net income of his real estate should be 
given to his wife in lien of dower, this personal property constitutes the 
primary fund for the payment of such debts, and the remaining debts unpaid 
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therefrom constitute a common and equal charge on the whole balance of the 
estate, excluding the one-third given to the wife in lieu of dower 

5. Charge of debts on personal property; whit words create. —Where a testa- 
tor provided in his will that “after the paymeat of all my just debts, &., I 
give and bequeath one-half of my entire personal property to my wife A.,’” 
and makes no further disposition of that which wight remain after the pay 
ment of debts, a special charge is created by these words on the persoual 
property for the payment of the debts. 

6. “My estate”; meaning of these words in the will c ypstrnert in this ernuse, 
Where testator gave one-half of his personal property to his wife, the remain- 
ing half of his personal property and all his real property to his executors, to 
be held by them in trust to pay to his wife annually ove-third of the net in- 
come and profits of the realty, if she accepted it in liea of dower, and to take 
and hold ail the rest of the property of every kind and natare, except the per- 
sonal property given to his wife, and certain contingent legacies ont of a Jiti- 
gated claim, to manage and control for the benetit of his daughter until she 
reached the age of twenty-one years, when all of said property should be de- 
livered to her except the portion given to his wife and said contingent legacies, 
including all that remained of the contingent fand arisins from svid litigated 
claim; the executors retaining compensation therefrom, and farther author- 
ized the executors to appropriate mouey from ‘the estate” for the support and 
education ot his daughter, and ina subsequent clanse in the will directed that 
his executors might at their discretion expend money out of ‘tmy estate’ to 
pay his funeral expenses, Xc. ; the words ‘‘my estate” refer to that portion of 
his property given to his daughter, and the executors might, in their discre- 
tion, defray the funeral expenses out of the income of the real estite, and the 
residue of the litigated claim which were given to the daughter. 

7.  Sureties of executors on supers: leas bonds: when inay recover for peypnent 
of judgment made by them. —The execution of a supersedeas bond on appeal to 
this court by the executors of an estate, creates no privity between the sureties 
thereon and the estate; and a payment by the sureties of the jndgment on its 
affirmance gives them no right of action against the estate. They could only 
recover against the property devised or bequeathed by being subrogated to 
the rights which the executors could themselves enforce against the estate, 
and while such executors would, if they had otherwise properly disbursed all 
the personal estate, be entitled to proceed against specific legacies and devised 
land to have them marshaled, and themselves reinsbursed, yet they must ac- 
count for all assets realized and for all devastavits, and can only recover as for 
an origiual deficiency of assets and not for a deficiency caused by their want 
of diligence and prudence in the administration. 

8. Administration of estate may be remooved info chancery when trusts to be 
executed.—Where there are trusts to be execated under the provisious of a will, 
which are to be continued for a term of years, and the estate is to be kept to- 
gether, this is sufficient to authorize the removal of the administration into 
chancery at the instance of the executor. 


APPEAL from the Chancery Court of Mobile. 


Heard before Hon. H. Austin. 


This was a bill filed by appellants as executors of the will 
of D. O. Grady, deceased. The provisions of the will, so far 
as it is necessary to set them out, are as follows, viz: 
“3. After the payment of all my just debts and funeral ex- 
penses, &c., I give to my wife A. one-half my entire personal 
property. 4. I give to my wife A., in lieu of her right of 
dower, one-third of the net rents of my lands for and during 


her natural life, to be paid annually by my executors. 5. I 
Von. LXVII. 
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give all the rest and residue of the estate of which I may die 
seized and possessed, including real and personal property, 
to my executors in trust, to take possession of and hold all 
the real estate of which I may die seized and possessed, and 
hold and rent the same from time to time, and receive the 
reuts, c., therefor, pay taxes thereon, and keep the property 
insured at their discretion, and pay to my wife A. one-third 
of the net rent, &e., arising therefrom in lieu of her right of 
dower in the sane, for her natural life: and to take and hold 
all the balance of my real estate of every kind, except the 
part of the personal property given to my wife, which my ex- 
ecutors shall pay over to her, and except the contingent lega- 
cies hereafter given, and to hold said estate, both real and 
personal, and manage and control the same until my daughter 
Carrie shall reach the age of twenty-one years, when all of 
said property, except that portion given to my wife and said 
contingent legacies, shall be by my said executors delivered 
over to my said daughter, my executors retaining reasonable 
compensation for their trouble as such, &e.; or, if my daugh- 
ter should die before she attains the age of twenty-one years 
without leaving any child surviving her, all of said estate 
shall be delivered to “the Catholic Male and Female Charita- 
_ ble Societies of Mobile,” but if she die before attaining the 
age of twenty-one years leaving a child, or children, then said 
property to be delivered to said child or children, share and 
share alike. 6. It is my will and desire that if my cotton 
claim which is now pending in the Court of Claims at Wash- 
ington, should be decided in my favor and any sum should 
be hereafter realized therefrom, that one-half of the net pro- 
ceeds thereof shall be paid to my beloved wife. Then, from 
the other half of the net proceeds—provided the said half 
shall amount to the sam of $25,000—it is my will and desire 
that the sum of $10,000 shall be paid to the Rt. Rev., the 
Catholic Bishop of Mobile, at the time being—in trust—to be 
by him expended in completing the Cathedral of Mobile ; 
but should one-half of the net proceeds amount to a less sum 
than &25,000, then it is my desire that two-fifths of said half 
shall be paid to and expended by the said Bishop as afore- 
said. And if there should be any recovery of said cotton 
claim as aforesaid, it is my will and desire that after paying 
one-half of the net proceeds thereof to my said wife and the 
special legacy last above mentioned, the sum of $2,000 shall 
be paid to each of the following persons, to-wit: To my 
brothers, John Grady and Simon Grady, to my sister Bridget 
Kagan, to Margaret Cogan and Mrs. Maxwell, of the residue 
of the half of said net proceeds ; but if said residue shall not 
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be sufficient to pay each of said special legacies, then, it is 
my will and desire that they should be paid pro rata out of 
said residue. 7. My executors shall, from time to time, ap- 
propriate money out of the estate at their discretion for the 
support, education, and maintenance of my daughter Carrie.” 
This clause then appoints the executors, viz: Rt. Rev. John 
Quinlan, Bishop of Mobile, and his successors in office, J. 
T. Maybury, Charles Cavaroe and M. J. Brennan, guardians 
of his daughter. “8. It is my will and desire that all my 
real estate shall be kept together, and no portion thereof 
sold or alienated, either by my said executors or by my 
daughter, Carrie Grady, or by the ‘contingent legatees’ into 
whose possession it may come in the event of my daughter’s 
death before she reaches the age of twenty-one years. 9. In 
case there is any surplus from the net annual revenue from 
the realty, after disbursing the moneys given in the will, 
then my said executors shall put by the said surplus as a 
contingent fund, to be applied by them at any time, if neces- 
sary, to the liquidation of any debts which may be incurred 
by my estate which the current net revenue may be insufli- 
cient to extinguish ; and in case the one-third of the net 
amount of the annual rents, issues and profits arising from 
my estate shall, in the opinion of my said executors, be at 
any time insufficient for the support and maintenance of my 
beloved wife, then my said executors are hereby authorized 
to appropriate from said contingent fund, if any there be, 
moneys at their discretion for her support. 10. Itis my will 
and desire that my said executors shall have full power and 
authority to expend money out of my estate at their discre- 
tion to pay for my burial expenses, and to build a tomb and 
monument over my grave, if they think proper.” 

The bill sets out these provisions of the will, and avers 
that the personal property of the estate did not equal the 
debts proven against it by some $8,000; that the executors 
had paid the debts of the estate, except one debt of about 
$5,000; built the tomb and monument over the grave of the 
testator, paid the funeral expenses, and for about three 
years after the death of testator, had supported the widow 
and the daughter out of the income ot the property; that 
there was a recovery on the cotton claim mentioned in the 
6th item of the will; that the executors were advised that 
the amount thus recovered was a fund specifically bequeathed 
for the payment of certain legacies mentioned in the will ; 
that the true construction of the will was that this fund did 
not constitute a part of the general assets of the estate, and 


that it was their duty to pay the same to the specific lega- 
Vou. LXVII. 
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tees, and that they had accordingly done so; that there re- 
mained outstanding a debt of about $5,000, which they were 
not in funds to pay; that they derived a large income from 
the realty for some time after the testator’s death, but from 
circumstances beyond their control, and from shrinkage in 
the value of the property, the income had decreased so much 
from year to year, until, at the time of the filing of the bill, 
it was wholly insufficient to pay the taxes and insurance on 
the property and keep it in repair ; that they were for this 
reason unable to support the testator’s daughter and execute 
the trusts of the will. 

The bill prays that the estate may be removed into the 
Court of Chancery and there administered ; that the will may 
be construed, and that the court will instruct the complain- 
ants as to the execution of the trusts imposed on them by its 
provisions ; that the real estate be charged with the payment 
of the debts, and a sale thereof be authorized to pay the 
debts and support the testator’s daughter. Testator’s widow, 
his infant daughter, “The Catholic Male and Female Char- 
itable Society of Mobile,” and the persons holding the debt 
against the estate, viz: McGill and McDonnell, were made 
parties defendant to the bill. From the answer of McGill 
and MeDonnell, it appears that Leach, Forwood and Harri- 
son recovered a judgment against appellants as executors of 
the estate of D. O. Grady, who then appealed to the Su- 
preme Court and gave a supersedeas bond in the usual form, 
which was signed by said McGill and McDonnell as sureties. 
The judgment was affirmed by the Supreme Court, and the 
sureties paid the amount, being about $5,200. Carrie Grady, 
by her guardian a? Jitem, demurred to so much of the bill as 
sought to charge the real estate left by the testator with the 
payment of debts, because it appeared by the bill that there 
was not, and had not been, any deficiency of personal assets, 
and the testator did not charge his realty with the payment 
of debts. The Chancellor sustained the demurrer and dis- 
missed the bill, and his decree is assigned as error. 


Anperson & Bonn, and Henry Sr. Pavt, for appellants. 
The whole property of a decedent is charged with the pay- 
ment of his debts. —Code, § 2429. Lands may be sold by ex- 
ecutors to pay debts, if the personal property is insufficient. 
Code, § 2447. If the executor, who is the proper party to do 
so, can not proceed with the matter in the Probate Court, he 
may invoke the aid of a court of equity, which will examine 
the trusts of the will, and mould the proceedings so as to 
save the rights of creditors, and yet disturb as little as pos- 
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sible the testator’s distribution of his property. The court 
should charge the unpaid debts on the lands, unless the pro- 
ceeds of the cotton ae are taken as part of the personal 
assets, and the whole tenor of the will shows that the spe- 
cific legacies were not chargeable with the debts. It was 
regarded as a distinct fund, all of which was intended to be, 
and was, absorbed in their payment. The general rule for 
marshaling assets is: 1. The personal estate, excepting spe- 
cific bequests, or such of it as is exempted from the payment 
of debts. 2. The real estate which is appropriated in the 
will as a fund for their payment. 3. The descended estate, 
whether the testator was seized of it when the will was made, 
or acquired it afterwards. 4. The rents and profits of it, re- 
ceived by the heir after the testator’s death—and 5. The 
lands specifically devised, although they may be generally 
charged with the payment of debts, but not specially appro- 
priated for that purpose. And this rule is executed by a de- 
cree in chancery, according to the rights of the parties 
respectively interested.—Adams’ Equity, 263; Hays v. Jack- 
son, 5 Mass. 151; Donne v. Lewis, 2 Brown's Cas. in Chy. 
257 ; Davis v. Topp, 2 Brown’s Cas. in Chy. 259 

The disposition made by the testator of the cotton money 
is in specific legacies, to be paid only out of that particular 
fund, and was ¢ specific disposition of that fand.— Myers v. 
Myers, $3 Ala. 87; Lightfoot v. Lightfoot, 27 Ala. 351; Carter 
v. Balfour, 19 Ala. $14; Pearson v. Marviniiee, 18 Ala. 348. 
A bequest of money to be recovered in a particular suit is a 
specitic bequest. —11 G. & J. 185; Stout v. Hart, TN. I. L; 
Wallace v. Wallace, 23 N. H. 149. The devise made in the 
5th item of the will is strictly of a residuary character, and, 
as the land would have descended to the daughter without 
any reference to the will, the executors only performed the 
duties of guardians. Land descended is liable to pay debts 
before assets specifically bequeathed, and it must be first sold 
before specific legacies can be called in.—Carter v. Balfour, 
supra; Hays v. Jackson, 5 Mass. 151; 3 P. Wms. 353; Har- 
ris v. Ingelow, 1b. 96; Chase v. Lockerman, 11 G. & J. 185; 
3 Paige 402 ; 2 Dev. Eq. 173; Adams’ Eq. 263. Even ordi- 
nary legacies are chargeable on lands, which pass under a 
general residuary clause, because the “residue” must mean 
= remains after satisfying previous express g gifts.— Lewis 

» Darling, 16 How. 1; 2 Binn. 525; 6 Jb, 395; 1 Pa. St. 96 ; 
23 N. H. 149. 


R. P. DesnHon, for appellee. (No brief on file), 


Vou, LXvII. 
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STONE, J.—The argument pressed upon us by appellants 
rests mainly on the assumption that Grady, by his will, spe- 
cifically disposed of the fund to be realized on the cotton 
claim, while the disposition of his lands for his daughter 
rests on a clause which is, in its nature, residuary. We can 
not assent to this interpretation. There can be no question 
that the bequest, contingent on the success of the cotton 
claim referred to, is specific, so far as it proposes to give of 
that fund to his wife, to the completion of the cathedral, and 
the pecuniary legacies to his brothers and sisters. These 
legacies are made to depend expressly on the successful is- 
sue of that claim, and are payable only out of the money 
thereon to be realized. If that suit was unsuccessful, the 
legacies failed. There are specific legacies, in contradistine- 
tion to general pecuniary legacies, which are payable out of 
general assets, and are to be abated in case of a general de- 
ficiency ; and, to demonstrative legacies, which are bequests 
of specified sums of money, with superadded direction to 
pay them out of a particular fund. In the latter case, if the 
designated fund fail, the legacy will be payable out of the 
general assets not specifically bequeathed, or, out of the fund 
covered by residuary bequests. In this case, if the fund 
failed, the legacies were never to take eflect.— Lightfoot v. 
Lightjoot, 27 Ala. 351; Myers v. Myers, 33 Ala. 85; 2 Lomax 
on Ex’rs. (33) 69, et seg ; 1 Rop. on Leg. 201, et seq : 1b. 191; 
Wallace v. Wallace, 23 N. H. 149. 

We hold, also, that there is an express devise of the real 
estate to testator’s daughter, and that she does not take as a 
mere residuary legatee would take.— IWVallace v. Wallace, supra; 
Lead. Ca. in Kq. Vol. 2, pt. 1, 823 et seq. 

In addition to the legal intendment, Mr. Grady’s will 
makes the payment of his debts a special charge on his per- 
sonal property. Its language is: ‘ After the payment of all 
my just debts and funeral charges and expenses, I give and 
bequeath unto my beloved wife, Agnes M. Grady, one-half of 
my entire personal property,” &c. With the exception of the 
cotton claim, then of contingent value, the will makes no 
disposition of the personal property and effects, save of that 
which siiould remain after the payment of testator’s debts. 
The will then specially devises and bequeaths to his wife and 
daughter, his entire real estate, and the residuum of the per- 
sonalty, except the cotton claim. Testator, then, in specific 
legacies, gave to his wife, of the fund to be realized on the 
cotton claim, one-half—and of the residue he made such dis- 
position to his brothers and sisters, and towards the comple- 
tion of the cathedral, in Mobile, as that the collective be- 
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quests from this fund amounted to forty-five thousand dollars. 
The bill fails to show the amount realized on the cotton claim, 
but contents itself with the following general averment : 
“ Your orators show unto your honor that said cotton claim 
was finally decided in favor of said executors, and that your 
orators as executors complied with the terms and directions 
of said will as to the disposition of said fund, as specitically 
and specially directed by the testator, and thereby said fund 
was exhausted, and none of it now remains in their hands.” 
This averment is objectionably general and indefinite. The 
bequests out of this fund, as we have shown, are specific, 
and they are to be paid out of the net proceeds of the cot- 
ton claim. If the net proceeds amount to fifty thousand 
dollars, then one-half, $25,000, to Mrs. Grady, $10,000 to the 
cathedral, and $10,000 to the brothers and sisters, will ag- 
gregate forty-five thousand dollars—and this leaves five 
thousand dollars for the daughter. If the net sum realized 
exceeded fifty thousand dollars, then the residue for the 
daughter would be increased. 

In the 9th item of the will is this clause : “ And in ease the 
one-third of the net amount of the annual rents, issues and 
profits arising from my estate shall, in the opinion of my 
said executors, be at any time insufficient for the support and 
maintenance of my said beloved wife, then my said executors 
are hereby authorized to appropriate from said contingent 
fund, if any there be, moneys at their discretion for her sup- 
port.” Possibly the surplus, if any, of the cotton claim, was 
expended in this way. ‘The construction placed on the will 
by the executors and their counsel would have justitied such 
expenditure, and would authorize the averment in the bill, 
that the money realized on the cotton claim, was disposed of 
‘as specifically and specially directed by the testator.” The 
bill should have set forth, with particularity, the sum realized 
on the cotton claim, and how it was expended. ‘This, for 
reasons to be hereafter shown. 

Many provisions in the will of Mr. Grady furnish unmis- 
takable evidence that he considered his personal estate, in- 
dependent of the cotton claim, amply sufficient to pay his 
debts, and leave a surplus. He bequeathed oue-half of his 
personal property, after the payment of his debts, to his 
wife, and the other half to his daughter. He gave to his 
executors power and authority to expend money out of his 
estate at their discretion, to pay his burial expenses, and to 
build a tomb and monument over his grave. The question 
will doubtless arise, and should be decided, what did the tes- 


tator mean by the words, “ my estate,” in the 10th item of 
Von. LXV, 
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his will. It is from this source he directs his executors, at 
their discretion, to pay for his burial, and for a tomb and 
monument. In the fifth item, testator bequeathes and 
devises to his executors the remaining half of his per- 
sonal estate, and all his real estate, in trust, first, to 
pay to his wife annually one-third of the net rents of the 
realty, “ provided she receive the same in lieu of her dower 
in and to said lauds and premises.” He then adds: “and 
to take and hold all the balance of my estate of any and every 
kind or nature whatsoever,” except the half of his personal 
property given to his wife, and except the contingent legacies 
out of the cotton claim, “to hold said estate both real and 
personal, and manage and control the same, until my be- 
loved daughter, Carrie Grady, shall reach the age of twenty- 
one years, when all said property as aforesaid, except that 
portion devised to my beloved wife, and the contingent lega- 
cies hereinafter named, together with all that shall remain 
of the contingent fund hereinafter named, shall be, by my 
said executors, delivered over to my said daughter, Carrie 
Grady—my said executors retaining, from year to year, rea- 
sonable and proper sums of money, as compensation for their 
trouble and expense as such executors.” In the 7th item is 
this language: “It is my will and desire that my said execu- 
tors shall, from time to time, appropriate moneys out of the 
estate, at their discretion, for the support, maintenance and 
education of my said daughter, Carrie M. Grady.” In the 
8th item, testator speaks of all the lands as “ my real estate.” 
We think testator, by the terms “my estate,” in the 10th 
item, intended to embrace the property, real and personal, 
given to his daughter, Carrie, for the following reasons: First, 
he bad directed that part of his estate to be kept together, 
until Carrie reached the age of twenty-one, while, as to the 
residue of his estate, he gave no such direction. True, as 
to one-third of the rents and income of the lands so ordered 
to be kept together, the remark above does not apply, during 
the life of Mrs. Grady ; but this was given to her in lieu of 
dower, over which he could exercise no power of disposition, 
testamentary or otherwise. He had no power to fasten a 
charge on this interest, without the wife’s consent, express or 
implied. In the second place, testator, by devise and spe- 
cific bequest, had disposed of his entire property, real and 
personal, in such form as that all would soon pass from his 
executors, save that to be kept together for his daughter. 
Third, testator, as shown above, speaks of the provision 
made for his daughter, as “the estate,” excluding therefrom 
the other legacies contained in the will. We hold, therefore, 
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that a discretion was given to the executors, to defray the 
expense of the burial, and to erect a suitable tomb and mon- 
ument, out of the income of the real estate and the residue 
of the cotton money, which were given to the daughter. 

We have shown that the devise of the real estate, and 
what we called the contingent legacies, are all in their nature 
specific. These comprise all of the estate, save what is in 
the 3d item of the will, called the “ entire personal property.” 
The bill avers there is now no personal property, and that 
at testator’s death, the debts of the estate exceeded the val- 
ue of said entire personal property, by some eight thousand 
dollars. One object of the bill is to fasten a charge on the 
lands devised to the daughter, for the alleged deficiency. 
The daughter is still an infant of immature years, and it is 
contended for her that the money bequests, product of the 
cotton claim, must be first exhausted, before lands devised 
can be made subject. 

In this, as in most of the States composing the Union, 
lands as well as personal property are charged with the pay- 
ment of decedent’s debts. Such isthe law of England now ; 
but here, as well as there, in the absence of testamentary 
direction, personal property is the fund primarily chargea- 
ble with the payment of debts. In the multiform conditions 
in which estates are left, sometimes by the caprice, but more 
frequentiy by the oversight, if not ignorance of testators, the 
question of priority of liability between claimants under 
wills, in different right, has been many times before the 
courts. Some of the rules declared are so remarkable, and 
so clearly right, that we find no contrariety of opinion upon 
them. Upon others, courts of the highest character, and the 
same court at different times have differed. In Livingston v. 
Newkirk, 3 Johns Ch. 312, the question of primary liability 
arose between lands descended and lands devised. The opin- 
ion of the chancellor went no farther than the wants of the 
case. He consequently stated the order of marshaling to 
that extent only. He said: “The order of marshaling as- 
sets towards payment of debts, isto apply—ti. The personal 
estate ; 2. Lands descended ; 3. Lands devised.” In Donne 
v. Lewis, 2 Bro. C. C. 257, Lord Thurlow stated his idea of the 
order in which assets were to be applied to be —1. The gen- 
eral personal estate ; 2. Ordinarily speaking, estates devised 
for the payment of debts ; 3. Estates descended; 4. Estates 
specifically devised, even though charged generally with the 
payment of debts. In 2 Lomax on Ex’rs. (255) 426, the rule 
is stated as follows: 1. Personal estate not specifically be- 


queathed, or exempted expressly, or by plain implication, 
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from the payment of debts; 2. Landsexpressly devised for, 
(not merely charged with), the payment of debts; 3. De- 
scended estates; 4. Lands charged with the payment of 
debts. In Story Eq. Ju. § 577, the rule is stated substan- 
tially in the language of Lord Thurlow, and is confined to four 
classes. So Chancellor Kent adopts the same classification 
in his Commentaries, Vol. 4, marg. p. 421. In Hays v. Jackson, 
6 Mass. 147, decided in 1809, Parsons, C. J., stated the rule 
in equity, for marshaling assets, to be settled as follows: 
“1. The personal estate, excepting specific bequests, or such 
of itas is exempted from the payment of debts; 2. The 
real estate which isappropriated in the will as a fund for the 
payment; 3. The descended estate, whether the testator 
was seized of it, when the will was made, or it was after- 
wards acquired ; 4. The rents and profits of it, received by 
the heir after the testator’s death ; 5. The lands specifically 
devised, althongh they may be generally charged with the pay- 
ment of the debts, but not specially appropriated for that 
purpose.” It’ will be observed that, although all the several 
statements above are in the main harmonious, neither of 
them covers the whole possible ground. Suppose the case 
of a devise of real estate, and a bequest of personal property, 
each expressly subject to the payment of debts, without 
direction or intimation as to which species of property shall 
be first made liable, and the debts exhaust only a part of such 
devised and bequeathed property. Shall the personal prop- 
erty be first taken, or shall the burden fall alike, and pro 
rata, upon each species of property ? Or, suppose the more 
common ease, which we have shown is the case in hand, 
where the testator devises his lands, in terms which are in 
substance specific, and bequeathes his personal property in 
specific legacies, leaving an insufticiency of property, not thus 
devised and bequeathed, for the payment of his debts,. are 
there any priorities of liabilitiy as between the real and per- 
sonal property thus disposed of by the will? These are pos- 
sible eategories, which are not provided for in any of the 
rules stated above. We confine what we huve to say to the 
last of the supposed cases. We cannot arrive at the inten- 
tion of the testator, for evidently he intended, alike and 
equally, that the devise and bequests should have full effect. 
As said by Justice Gibson in Shaw v. MeCameron, 11 Serg. 
& R. 252, “It is probable the matter never was the subject 
of his thoughts, and we are compelled to look for an infen- 
tion where none in fact exists.” Manifestly Mr. Grady had 
the conviction that what he, in the third item of his will, des- 
ignates as his “entire personal property,” would pay his 
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debts and funeral expenses, and leave a surplus, which he 
bequeathed in equal parts to his wife and daughter. If he 
had not been so convinced, the care and skill with which his 
willis prepared, give assurance that he would have made 
other provision to meet the deficiency. The law, common 
and statute, makes the personal property the primary fund 
for the payment of debts, unless such personal property is 
disposed of in specific legacies, or the will expressly charges 
the debts on the realty in the first instance. Hence, when 
the will does not specifically bequeath the personalty, and 
does not charge the realty in exoneration of the personalty, 
the presumption arises that the testator intended the person- 
alty should be first applied to the payment of his debts. All 
men are conclusively presumed to know the law, and testa- 
tors are no exception to the rule. When, however, as is 
claimed in this case, the debts exceed the valne of testator’s 
entire property not disposed of by specific devises and be- 
quests, no such presumption can arise. As said by Gibson, 
J., “the matter never was the subject of his thoughts.” In 
this case, itnever entered into testator’s mind that his per- 
sonal property mentioned in the third item, was not amply 
sufficient to pay his debts and funeral expenses, and, of conse- 
quence, he had no intention whatever as to the fund or source 
from which to provide for the balance of his debts. We can 
not suppose he intended to provide against an event, which, 
if he thought on the subject, appeared to him impossible. 
Prudent men may provide for events, within the range of pos- 
sibility. It would be unsafe to travel beyond this, in search 
of au imaginary intention. 

In 2 Jarman on Wills, Perkins’ ed. (546-7), 391-2, the rule 
of marshaling assets for the payment of debts is thus stated: 
“Ist. The general personal estate, not expressly or by impli- 
cation exempted. 2nd. Lands expressly devised to pay 
debts, whether the inheritance, or a term carved out of it, be 
so limited. 3rd. Estates which descend to the heir, whether 
acquired before, or after the making of the will. 4th. Devised 
or bequeathed property, real or personal, which is charged 
with debts and those specifically disposed of, subject to such 
charge. 5th. General pecuniary legacies pro vata. 6th. Spe- 
cific legacies pro rafa. 7th. Real estate devised.” It will be 
seen that in the 4th class, no discrimination is made between 
devised real property, and bequeathed personal property, 
while in the 6th and 7th classes, specific legacies are first 
made liable, before lands devised can be subjected. What 
are included in Mr. Jarman’s 6th,and 7th classes, are alone 
involved in this suit; for we are dealing alone with devised 
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lands and specific legacies. There are many highly respect- 
able authorities which uphold Mr. Jarman’s distinction. 
Perhaps a majority of the older American cases point that 
way. The rule is so stated in Hoover v. Hvover,5 Barr. 351, 
although it was dictum, so far as it affects this case. So, what 
Lee, J., said on this point in Filiott v. Carter, 9 Grat. 541, is 
dictum. The following authorities favor this view : Rogers v. 
Rogers, 1 Paige, 188; Shreve v. Shreve, 2 Stockt. Ch. 385; 
Worley v. Worley, 1 Bailey Eq. 397; Cornwall v. Cornwall, 
12 Simons, 298. 

Adams, in his work on Equity, (263) 590, groups the scale 
of liability for debts into six classes, his 6th being: “Per- 
sonal and real estate specifically given, and not charged with 
debts.” On page (265) 597, this author says: “In regard -to 
assets of the fourth and sixth classes, where both personal 
and real estate are included, a question has arisen, whether 
the personal and real estate should contribute pro vata, or 
whether the personalty is first liable. It has been deter- 
mined that in bot! cases there is a liability pro rata, and that 
accordingly if land be devised, and a testator die indebted 
by bond, a specific legatee may compel the devisee to con- 
tribute.” This doctrine meets the approbation of Mr. Roper 
in his work on Legacies, vol. 1, p. 358, et seq. Long v. Short, 
1 P. Wis. 403, is the leading authority on this question. It 
was decided by Cowper, Lord Chancellor, in 1717. The ques- 
tion was between a devisee of lands held in fee, the donee of 
a leasehold estate, held for a term of years, and the legatee 
of an annuity to be paid out of the leasehold estate. There 
was a deficiency of assets to pay the specialty debts, and the 
bill was filed by the executor, who was the heir, to marshal 
the assets, and to have it determined whether the said debts 
should be charged on the real or leasehold estate. The Lord 
Chancellor decreed: Ist. That a devise of a rent charge out 
of a term, is as much a specific devise, as if it had been of 
the term itself. 2nd. That the devise of a term for years is 
as much a specific devise, as a devise of lands in fee. Where- 
fore, each being equally specific devises, it would, in this 
case, be an equal disappointment of the testator’s intent, to 
defeat either, by subjecting it to the testator’s debts. * * 
So that, to prevent the disappointment of the testator’s 
intent, the court thought it reasonable that the devisce of the 
fee simple estate, and the devisees of the lease and annuity, 
should each contribute to the debts by specialty, in propor- 
tion to the value of the respective premises. 

Tombs v. Roch, 2 Coll. 490, came before that able equity 
lawyer, Sir Knight Bruce, Vice-Chancellor. In an argument 
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that is certainly able, we may say exhaustive, he ruled that 
in case of specific legatees and devisees, where there is a 
deficiency of other assets to pay debts, the two classes must 
contribute ratably. That opinion, in its clearness and force, 
is a model of judicial writing, and may be consulted with 
profit by any inquirer after truth. One expression we can 
not forbear to copy. He said: “I consider it to be perfectly 
correct in principle to say, that every will ought to be read 
as in effect embodying a declaration by the testator, that the 
payment of his debts shall be as far as possible so arranged, 
as not to disappoint any of the gifts made by it, unless the 
instrument discloses a different intention.” In Si/k v. Prime, 
2 Coll. 509, after disposing of all assets on -which a prior 
liability rested for the payment of debts, the court declared, 
in case the same shall prove insuflicient, “such deficiency is 
to be made good out of the said testator’s personal estate 
specifically bequeathed, and the real estate at Outnewton, 
devised by his will to Sarah Thompson, his mother, in fee ; 
and the said estates are to contribute in proportion to such 
deficiency.” 

Young v. Hassard, 1 Jones & LaTouche, 466, came before 
Sir Edward Sugden when he was Lord Chancellor. It was 
urged before him that Cornwall v. Cornwall, supra, had over- 
ruled Long v. Short. He said: “I confess I was surprised by 
the statement that Long v. Short had been overruled. I have 
always considered it as a binding authority ; have advised on 
the strength of it; cited it, and seen it acted upon; and I 
think it to be regretted, that that which has for so many 
years been considered as a settled rule of law, should be now 
disturbed. I have a very great respect for the learned judge 
[Sir Lancelot Shadwell, V-C.| by whom the case of Corniall 
v. Cornwall was decided; but I can not say that I have any 
doubt that Long v. Short is still a binding anthority. The 
decision in that case depended on this, that, at law, all the 
funds were liable to the debt; and the question was, what 
was the intention of the testator? The devise of the lands 
and of the chattels real, and of the annuity, being specific, 
Lord Cowper referred to the statute of fraudulent devises, 
and said that that statute made real estate in the hands of 
the devisee, liable to the payment of the specialty debt ; and, 
therefore, finding that all the funds were liable—for this 
court does not pretend to make a fund liable to the payment 
ofa demand, to whieh it was not liable before; it never 
creates a liability, but only, by marshaling funds, prevents a 
creditor from disappointing the intention of the testator—and 


finding that it was the clear intention of the testator to give 
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the chattel interest to the legatee, just as he had given the 
real estate to the devisee, he was of opinion that they ought 
to hear the burden ratably ; and that, in that manner, the 
intention of the testator would be effectuated. * * I see 
nothing to impeach the decision in Long v. Short; and if I 
were now called on to decide the question, I should feel my- 
self bound to support the authority of that case.” 

In Armstrong’s appeal, Sharswood, J., said: “It was set- 
tled in England by Long v. Short, that specific devises of land 
and specific bequests of personalty, must abate ratably in 
case of a deficieucy of assets for the payment of the bond 
debts of the testator, because both lands and chattels were 
liable in law for those debts ; and it was equally the intention 
of the testator, that the legatee should have the chattel, and 
the devisee the land. In this State, where lands have always 
been assets for the payment of debts by simple contract, as 
well as by specialty, the rule is general—that whenever there 
is a deficiency of assets to pay both debts and legacies, spe- 
cific devisees and specific a Sto shall contribute propor- 
tionably.”—63 Penn. St. 312; Hollowell’s Estate, 23 Penn. St. 
223; Heusman v. Fryer, 3 Ch. App. Cas. L. R. 420; Brunt’s 
Will, 40 Mo. 266; Chase v. Lookerman, 11 Gill & Johns. 185 ; 
Gervis v. Gervis, 14 Sim. 654. In Leading Ca. in Eq., vol. 
2, part 1, (notes to Aldrich v. Cooper, 8 Ves. 308), beginning at 
page 323 of 4th Amer. ed., is a full discussion of this question. 

There are cases in which testators blend or mix realty and 
personalty in the creation of a source or fund for the pay- 
ment of debts and legacies, which are governed by their own 
peculiar cireumstauces. They shed no direct light on the 
question we are discussing.—DBrouglton v. James, 1 Coll. 26 ; 
adlty-Gen'l v, Southgate, 12 Sim. 77; Roberts v. Walker, 1 Russ. 
& Myl. 752; Hassanclever v. Tucker, 2 Bin. 525; Whitman v. 
Norton, 6 Bin. 395; Lewis v. Darling, 16 How. U.S. 1. There 
is nothing in Carter v. Balfour, 19 Ala. 814, opposed to the 
views expressed above. 

We hold that after exhausting what testator, in the 3rd 
item, calls “my entire personal property,” if there remained 
any portion of the debts of the estate unprovided for, such 
excess of debts is a common and equal charge upon the whole 
balance of the estate, real and personal, less the third of the 
land rents, given in lieu of dower, to Mrs. Grady during her 
lifetime. 

We have shown heretofore what testator intended by the 
terms “my estate,” in the 10th item of his will. We think he 
meant to confer on his executors a discretion in the use of 
what he had given to his daughter, or rather its income, for 
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the purpose therein expressed, should the personal property 
prove insufficient for the purpose, after paying the debts. 

f this discretionary power was exercised, and avy portion of 
the income of the lands devised to the daughter was so used, 
then such sum must be excluded from the computation, in 

marshaling. It gives to the daughter no right to contribu- 
tion from the legatees. If, however, any portion of the 
income and rents derived from the lands devised to her, or, 
of the surplus of the cotton claim, which the will gives to her 
specifically-—to-wit : one-tenth of any possible recovery—has 
been employed and consumed in the payment of testator’s 
debts, to the extent of such use she -is entitled to contribu- 
tion from all the legatees pro rata. 

The bill in the present case is filed by the executors, and 
seeks to charge the unpaid balance of the debts on the lands 
devised to the daughter. The averments are not definite 
enough to show the cnaracter of the debts, and the exact 
amount of the original deficiency. There is, also, a strong 
implication in the averments of the bill that part of the 
income of the real estate devised, and, perhaps, the daugh- 
ter’s share of the cotton money, have been used in the pay- 
ment of debts, or, perhaps, in expenses of administration ; 
and, in this way, the alleged original deficiency of eight 
thousand dollars has been reduced to about five thousand 
dollars. The biJl should correctly set forth how this matter 
stands; for in taking the account, with a view to marshal- 
ing, the daughter will be entitled to a credit, for the sum of 
her rents and cotton money so used. It is no answer to this 
view, that the executors have paid the pecuniary legacies. 
They should have retained enough to meet all debts, certain 
and contingent ; and in the assertion of any claim to fasten 
the charge of the unpaid debts on the lands, they stand in 
no more favorable light than if the entire proceeds of the 
cotton claim remained in their hands. They paid it in their 
own wrong, and must abide the consequences, if they have 
no recourse over against the legatees. Our purpose in what 
we have said, is to declare that if any part of the income of 
the daughter’s devised estate, or, of her share of the cotton 
money, has been expended in paying debts, or expenses of 
administration, such sums must be brought into the — 
in any process of marshaling, and she allowed a credit 
therefor. 

The present bill, as we have seen, is by the executors ; and 
one of its purposes was to raise a fund with which to repay 
the sureties on a supersedeas bond, the moneys they had been 
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& Farwood, against the executors of Grady, 58 Ala. 339. 
Those sureties were the sureties, not of the estate of Grady, 
but of his executors. When they paid the money, they paid 
it for the executors, and not for the estate, between which 
and themselves, the execution of the bond created no privity. 
By the payment, a cause of action at law accrued to them, 
against the executors, to recover the money thus paid for 
them; but they acquired no right of action against the 
estate. Ifthe executors themselves had paid the money, 
they would have been entitled to « credit therefor in their 
executorial accounts. If they had otherwise disbursed, 
according to law, all personal assets with which they were 
chargeable, the primary fund for the payment of debts, this 
would give them, the executors, the right to proceed against 
the specific legacies and devised lands, to have them mar- 
shaled, and themselves reimbursed. But, in such proceed- 
ing, they must account for all assets realized, and for all 
devastavits, and can only recover for the balance, as for an 
original deficiency of assets. A deficiency caused by their 
errors in distribution, or, by a want of diligence and pru- 
dence in administration, gives them no recourse against 
remaining assets. — Pearson v. Darrington, 11th head-note, 32 
Ala. 227-249. So, there may be cases where sureties, who 
have paid money for executors, as charged in this case, 
would have recourse on the devised and bequeathed property 
for their reimbursement ; but, in such case, the proceeding 
would be governed by the same rules, as would obtain in a 
similar suit by executors themselves. They could only claim 
to be subrogated to the rights which their principals, the 
executors, could enforce against the estate.—VanDerveer v. 
Ware, at present term. 

According to the principles declared above, the bill in the 
present case is defective. This would secure an affirmance 
of the decree of the Chancellor, but for a question presently 
to be noticed, there being no motion or offer in the court 
below to amend the bill. The bill, however, prays a removal 
of the administration into the Chancery Court, and we think 
that prayer should have been granted. There are trusts to 
be executed which are of a very delicate nature, and the 
estate, being required to be kept together, and the trusts 
continued for a series of years, we hold that a sufficient 
excuse is shown by the executors, why the removal should be 
made at their instance. 

Reversed and remanded. 

Let the costs of appeal be divided equally between appel- 
lants and appellees. 
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Mobile & Montgomery Railway Co. v. 
Yeates. 


Action on Judgment recovered in suit against the Mobile & Mont- 
gomery Railroad Company. 


1. Corporation admits identity of name by appearing and pleading.—Iu an ac- 
tion against a corporation sued by the name of the Montgomery and Mobile 
Railroad Company, an appearance by attorney and pleadings filed in the name 
of the Montgomery and Mobile Rai/way Company are a cuuclusive admission, 
in a subsequent action on the judgment, of the identity of the two corpora- 
tious. 

2. Parol evidence; may be received in aid of judgment.—The record of such a 
judgment, unaided by parol evidence, might be conclusive as to the identity of 
the corporations ; but there is no error in receiving parol evidence in aid of it. 

3. Attorney and client; what communications between are privileged. —Profes- 
sional communications between attorney and client are regarded as contiden- 
tial, and are protected on grounds of public policy; but the rule does not 
extend to communications openly made in the presence of third persons, nor 
can the attorney refuse to disclose by whom he was employed in a judicial 
proceeding. 

Arqument before jury, regulated by the court.—If the defendant's counsel 
declines to address the jury, the court may nevertheless, in its discretion, per- 
mit a concluding argument by the plaintiff's counsel. 


ApPEAL from the City Court of Mobile. 

Tried before Hon. O. J. Semmes. 

This was an action brought by J. K. Yeates against the Mo- 
bile and Montgomery Railway Company. The complaint 
avers, that a judgment was recovered against the appellant, 
under the name of the Mobile and Montgomery Railroad 
Company. The defendant pleaded—lIst, nul tiel record ; and, 
2d, want of service on the railway company, averring it to be 
a different corporation from the railroad company. On the 
trial, the record of the judgment on which suit was brought 
was in evidence, and it appeared that the suit had been 
brought against the M. & M. Railroad Company ; that the M. 
& M. Railway Company had appeared, by attorney, and filed 
pleas in the case, as defendant therein. KR. Inge Smith, Esq., 
being called as a witness by the plaintiff, stated that all he 
knew about the case was derived from his client, while the 
relation of client and attorney existed, and he claimed it as 
a privileged communication. The defendant objected to Mr. 
Smith’s testifying to any fact obtained from his client in the 


course of his employment. The court overruled the objec- 
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tion, and the defendant excepted. The witness then testified, 
that he appeared in court to assist in defending this case, but 
that he did not recollect the facts in this particular case ; that 
he and Mr. Gregory L. Smith were partners, and were the 
retained attorneys of the railway company ; that it was cus- 
tomary for the defendant to send them papers in cases, and 
statements of facts and lists of witnesses; that he saw such 
a statement in the office in the Yeates case, soon after it was 
brought, but he did not know how it came there ; that they 
looked to the railway company for their pay in the case, and 
the bill was made out against the railway company; that he 
thought the bill had been paid, and he had no doubt but that 
he defended for the railway company. On cross-examina- 
tion, the witness stated that all the pleadings in the cause 
were filed by his partner, G. L. Smith; that his firm were the 
attorneys for the rai/way company and for the railroad com- 
pany. Defendant asked the witness if his firm did not de- 
fend suits against the railroad company on instructions from 
the railway company, and look to the railway company for 
their pay. Plaintiff objected to the question ; the court sus- 
tained the objection, and defendant excepted. Defendant 
then asked the witness if his firm did not defend the suit of 
Meaher v. The Ruilroad Company, and receive pay for their 
services from the railway company. Plaintiff objected to the 
question, and the court sustaining the objection, the defend- 
ant excepted. The other facts in the case appear in the 
opinion of the Court. 

One of the attorneys for the plaintiff opened the case with 
an argument to the jury. Then one of the attorneys for the 
defendant said he had a charge to ask, which was in these 
words: “I charge you that under the evidence you must find 
for the defendant ;”’ and said he had no argument to make to 
the jury, but did make an argument to the court in the pres- 
ence of the jury, in which he commented on the evidence. 
The other attorney for the defendant then addressed the court 
in the presence of the jury, and reviewed the evidence. The 
other attorney for the plaintiff, after having addressed the 
court in reply to the arguments for the defendant, turned to 
address the jury, when the defendant objected to his doing 
so. The court overruled the objection, and permitted the 
argument to be made, and defendant excepted. 

Defendant requested the court to charge the jury—l. That 
under the evidence they must find for the defendant. 2. Un- 
less the evidence shows that the railway company existed, at 
the time the liability accrued, and the judgment was rendered, 
you must find for the defendant. And this you must find 
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from the testimony. Although you know that the railway 
company did exist at this time, unless you derive the knowl- 
edge from the evidence in the case, you must find for the de- 
fendant. 3. The plaintiff can not recover of the defendant 
in this case, unless the jury are satisfied from the evidence 
that the Mobile & Montgomery Railway Compaay and the 
Mobile & Montgomery Railroad Company were one and the 
same cor poration at the time of the trial of the original suit 
on which this is predicated. 4. The plaintiff can not now 
contradict the record, that he originally sued the Mobile & 
Montgomery Railroad Company, nor set up that he did not 
intend to do what the record shows that he did do. 

The court refused to give these charges, and the defendant 
excepted separately and severally to each refusal. There was 
a verdict for the plaintiff The refusal to give the charges 
asked, and the rulings of the court on the evidence, and in 
allowing plaintiff ’s counsel to address the j jury, were assign- 
ed as error. 


G. L. Samira, for appellant. 
SHetpon & McKinstry, for appellee. 


SOMERVILLE, J.—In January, 1877, suit was instituted 
by the appellee against the Mobile & Montgomery Railvoad 
Company. Process was served on George Nason, as general 
agent for the said defendant company. 

“Upon the trial of the cause an appearance was entered, 
and a defense of the action was made by the appellant, who 
pleaded under the corporate name and style of the Mobile & 
Montgomery Railway Company. Demurrers were interposed 
and appear upon the record in the uame of the appellant, 
and both demurrers and pleas style the said raileovy company 
to be “ the defendant” in the suit. Tie evidence shows that 
the attorneys, who defended the suit, were employed and paid 
by the M. & M. Railw7y Company, and the said George Na- 
son is shown to have held the same office under both compa- 
nies, and process was served on him as agent in the present 
suit, as well as in the one against the M. & M. Railroad Com- 
pany. There is no evidence which tends to prove that this 
appearance and defense were made without unmistakable 
authority on the part. of the counsel. On April 12, 1878, 
judgment final was rendered against said Mobile & Montgom- 
ery Railroad Company, upon which execution issued with a 
return of “no property found.” On February 12, 1879, this 
suit against appellant was brought on the said judgment, 


which is averred in legal effect to be a judgment against the 
Vou, LXvI. 
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appellant railecay company, and binding as such on it. The 
conclusiveness of this judgment is the main question raised 
by the rulings of the court below on the evidence, and the 
various charges asked and refused. 

We think the facts of this case work an estoppel on the ap- 
pellant. The pleadings, which substantially aver the appel- 
lant to be the real and true defendant, who was erroneousl 
sued under another name, constitute a solemn or judicial ad- 
mission of the identity of the two corporate companies, the 
Mobile & Montgomery Railrovd Co?, and the Mobile & Mont- 
gomery Railway Co. Such admissions in judicio, made sol- 
emnly and deliberately in the course of the regular proceed- 
ings in a court of justice, are the highest substitutes for so 
many proofs of fact, and are binding conclusively on parties 
and privies. es judicata inter partes jus facit. The ques- 
tion is not whether there is an actual identity of parties, but 
simply whether there is a conclusive admission of such iden- 
tity, which precludes a subsequent denial of it, or repudia- 
tion of its truth.—1 Greenl. Ev. $$ 27, 205, 22. 

The admission has, furthermore, been acted on by the 
plaintiff in the judgment, who might otherwise have amended 
his pleadings or dismissed and recommenced his action as 
circumstances required, and the law permitted. Good faith 
and a sound public policy now forbid that he shall be preju- 
diced by any attempt to gainsay or deny what has been thus 
solemnly admitted. 

The record, unaided by extrinsic proof, might be conclu- 
sive, but there was no error in sustaining the record by parol 
evidence. This is not a contradiction, but a verification of 
the record. Even where the proceedings fail to set out or 
show the true name of a litigant, the better doctrine seems 
to be that parcel evidence is admissible to establish the fact, 
that the parties in two separate suits are really, though not 
nominally, the same. Such seems to be the doctrine very 
clearly enunciated by this court in Tarletuen v. Johnson, 25 
Ala. 300. So it has been held that the record of a judgment 
against James R. is admissible in an action against Joseph R., 
if it is made to appear that the latter was the same person, 
and was a party to the suit, and actually defended it.—Steve- 
lie v. Read, 2 Wash. Cir. Ct. Rep. 274. 

The law very properly protects certain professional com- 
munications between attorney and client as confidential, on 
grounds of public policy. This does not apply to matters 
openly communicated or disclosed in the presence of third 
parties, and it has often been decided that an attorney may 
be required to disclose by whom he is employed in a judicial 
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proceeding. There was no violation of professional confi- 
dence in the statement made by the attorney for the appel- 
lant, and the eourt correctly overruled the objection to it. 
Martin v. Anderson, 21 Geo. 301; Broun v. Payson, 6 N. HL. 
443; 2 Best on Ev. § 581, note (1). 

It was a matter of discretion with the lower court to per- 
mit the plaintiff's counsel to close the argument after the 
refusal of the defendant's counsel to address the jury, and 
such action is not revisable on error. 

The charges requested by appellant’s counsel are plainly 
incompatible with the above views, and were properly refused. 

The other rulings of the court on the admission of evidence 
were error without injury, if error at all. The result of the 
suit, as affirmatively shown by the record, could not possibly 
be affected by them, and they are therefore no grounds for 
reversal.— Lyles v. Clements, 49 Ala. 445; Grubbs v. Railroad, 
50 Ala. 398. 

The judgment of the City Court is affirmed. 


Moses etal v. St. Paul et al. 
Bill in Equity to Compel Transfer of Stock,and for an Account. 


1. Creditor by simple contract ; when may come into equity to enforce collection 
of his debt.—A simple contract creditor cannot obtain the assistance of a court 
of equity to compel the payment of bis debt, unless be has a lieu which it is 
the province of that court to enforce, or bis case is one of the particular class 
for which provision is made by the statute. 

2. Same; where the demand is legal, an equity must be shown.—When the de- 
mand is purely legal, the creditor must show, in addition thereto, some 
clear, controlling equity, which he is entitled to enforce. 

3. Statute of limitation in suits by Aassipnees in hankruptey ; what are embraced 
in.—The provision of the bankrupt law declaring that no snit, either at law 
or in equity, ‘‘shall be maintainable in any court between an ussiguee in bank- 
ruptcy and a person claiming an adverse interest, tonching any property or 
rights of property, transferable to, or vested in, such assignee, unless brought 
within two years from the time when the cause of action accrued for or against 
such assignee (Rev, Stat. U. S. § 5057), applies not only to suits in which 
the assignee is the real and beneficial actor, but also to suits upon causes of 
action derived from him after the statutory bar is complete ; and it extends to 
every cause of action existing when the assignment is executed to the assignee, 
and the right and title to sue in respect to which is derived from the assign- 
ment, and is independent of the State statute of limitations. 

4, When frandulent concealment of facts will take case out of statute. —Frand- 
nlent concealment of facts by the bankrupt, until after the completion of the 
statutory bar, will take the case out of the operation of the statute of limita- 
tions, as against him or persons colluding with him, but not as against inno- 
cent persons claiming adversely to him. 

Vow. LXVII. 
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AprtaL from Mobile Chancery Court. 

Heard before Hon. H. Austiit. 

The Tuscaloosa Scientific and Art Associafion, a corpora- 
tion under the laws of Alabama, became indebted to Walsh, 
Smith & Co., for $53,992.30. To secure the payment of this 
sum, the assoviation hypothecated 274 shares of its capital 
stock with Walsh, Smith & Co., by actual delivery, and 
agreed that 50 per cent. of the net earnings should be de- 
voted to payment of its debt. On June 12th, 1874, Walsh, 
Smith & Co. were adjudicated bankrupts, and Barnwall and 
Gaynor were appointed assignees of the bankrupt estate. 
The assignees, on June 3, 1875, applied for leave to sell the 
debts, judgments, &c., due said firm, and an order to that 
effect was afterwards granted by Hon. J. Bruce, District 
Judge. Walsh, Smith & Co., failed to place on their sched- 
ules, as bankrupts, and among their assets, the shares of 
stock in the Tuscaloosa Scientific and Art Association. On 
the 22d of May, 1876, Gaynor, w ho was one of the assignees, 
learned ihat said association was indebted to W alsh, Smith 
& Co., and that said stock had been hypothecated w ith them. 
On the 20th of May, 1878, Gaynor, the assignee (Barnwall 
having resigned), sold, transferred and assigned said stock 
and debt to I. C. Moses, (appellant’s intestate). Moses took 
possession of 262 shares of said stock, and requested the 
secretary, Henry St. Paul, to transfer the same on the books 
of the corporation in his name, but this was refused. There- 
upon, said Moses filed this bill setting out the foregoing facts, 
and averring that the act of the bankrupts in omitting the 
debt due them from said association, and the certificates of 
stock hypothecated to secure the same, from their schedules, 
was a fraud on their creditors and on the bankrupt law ; that 
said debt, and the ownership of the stock, was concealed by 
said bankrupts to prevent their creditors from — the 
same sold. The bill prayed that St. Paul, as secretary of 

said association, be compelled to transfer the said shares of 
stock to said I. C. Moses; that an account be taken of the 
net earnings of the association, and that his pro rata share 
thereof be decreed to be paid to him. A demurrer was in- 
terposed by the defendants, on the ground—Ist. That more 
than two years had elapsed since the cause of action sought 
to be enforced by the bill accrued to the assignees, and the 
facts in relation thereto were known to the assignee more 
than two years before the filing of the bill. 2d. Because the 
corporation was not made a party defendant. The Chancel- 
lor sustained the demurrer, and dismissed the bill, and his 
decree is here assigned for error, the appeal therefrom being 
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prosecuted in the name of A. J. Moses, as administrator of 
I. C. Moses’ estate. 


Boy.es, Farra & Ciovup, for appellant.—The facts stated 
in the bill which are material and well pleaded, are taken as 
true on demurrer.—Mitf. and Tyler Eq. Pl. 306. And it ap- 
pears therefrom that the sale of the stock was made within 
less than two years from the date of the discovery of the 
fraud. In Bailey, Assignee, v. Glover, 21 Wall. 342, it is said : 
“Where the action is intended to obtain redress against 
fraud concealed by the party, or which, by its nature, re- 
mains secret, the bar does not begin to run until the fraud is 
discovered.” And again, “ when fraud has been concealed, 
or is of such a nature as to conceal itself, the statute does not 
begin to run until the fraud is discovered.” The validity of 
a sale of property by an assignee in bankruptcy cannot 
be questioned in a collateral proceeding in a State court. 
Steele v. Moody, 16 Nat. Bk. R. 2. Where a pledge remains 
in possession of a pledgee, the statute of limitations does not 
begin to run against the pledgor until tender of the debt for 
which the pledge was given, and a refusal of the pledgee to 
restore the pledge upon demand of the pledgor.—6 Ohio St. 
131. The statute did not begin to run until after the demand 
of the certificates and a tender of the money.—4 E. D. Smith, 
490; 2 Abb. Pr. 301; 12 Johus Ch. 146; 16 Eng. Com. Law, 
264; 6 D. & R. 384. Delivery of stock as collateral to se- 
cure a pre-existing debt, is a pledge and not a mortgage. 
4 Sand. (N. Y.) 74. The ereditor cannot hold the pledge by 
prescription, as no length of time will prevent the debtor or 
his representative from redeeming.—2 Gaines’ Cases, 213 ; 
50 N. H. 37. The pledgee has a right to the possession, 
although the pledgor becomes bankrupt.—5 Otto, 764. Nor 
does it deprive the pledgee of the right to dispose of the 
pledge upon default.—4 Otto, 734. 


Str. Paut & Lasuzan, and Hernpon «& Situ, for appellees. 
(No briefs have come into the hands of the Reporter.) 


BRICKELL, C. J.—A simple-contract creditor, without 
alien it is the province of a court of equity to enforce, ex- 
cept in the particular cases for which the statutes provide, 
(within which the present case does not fall), cannot obtain 
the assistance of that ‘court to compel the payment of his 
debt. The jurisdiction and remedies of courts of law are 
adequate, and there is no room for equitable intervention. 
The debt due from the Tuscaloosa Art and Scientifie Asso- 
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ciation, or of the particular stockholders who may or not 
have made themselves answerable for it, to Walsh, Smith & 
Co., of which the appellant claims to be the assignee, is a 
pure legal demand, capable of enforcement by clear and ade- 
quate legal remedies ; and, of consequence, to support the 
present bill, there must be shown, in addition to the legal 
demand, some clear, controlling equity the appellant is en- 
titled to enforce. 

The equity is grounded upon the ownership of the shares 
of the stock of the association, which had been pledged to 
Walsh, Smith & Co., as security for the debt; a transfer of 
which to himself, on the books of the association, the intes- 
tate of the appellant had demanded, and which had been 
refused ; and an account of the corporate business, and the 
payment to him of whatever dividends or profits had accrued 
thereon. If the equity exists, it was derived from the sale 
and assignment to the intestate of the appellant, made by 
the asignee in bankruptcy of Walsh, Smith & Co., more than 
two years after his appointment, and the execution to him of 
an assignment of all the property and effects of the bank- 
rupts. Whatever may be the nature and character of the 
claim, and of the right now asserted, it had accrued, and was 
‘in all respects as fully a cause of action in the bankrupts, 
and in the assignee at the time of his appointment, as it was 
when the sale and assignment was made to the intestate, or 
when this bill was filed. The bankrupt law had this provis- 
ion: “ No suit either at law or in equity, shall be maiutain- 
able in any court, between an assignee in bankruptcy and a 
person claiming an adverse interest, touching any property 
transferable to, or vested in such assignee, unless brought 
within two years from the time when the cause of action 
accrued for or against such assignee. And this provision 
shall not in any case revive a right of action barred at the 
time when an assignee is appointed.”—U.S. Rev. Stat. § 5057. 
The question of the demurrer is, whether the case made by 
the bill falls within the operation of this statute ; and if it 
does, are not the averments of fraud and concealment suf- 
ficient to avoid its bar. 

The statute applies not only to suits in which the assignee 
is the real and beneficial actor, but also to suits upon causes 
of action derived from him, atter the statutory bar is com- 
plete.—Pike v. Lowell, 32 Me. 245. He may not transfer any 
greater or other cause of action, than that which resides in 
him. And it is as applicable, by its very words, to suits in 
equity, as to suits in courts of law. It is said of it by the 
Supreme Court of the United States: “ This is a statute of 
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limitation. It is precisely like other statutes of limitation, 
and applies to all judicial contests between the assignee and 
other persons, touching the property or rights of the bank- 
rupt, transferable to, or vested in the assiguee, where the 
interests are adverse, and have so existed for more than two 
years from the time when the cause of action accrued, for or 
against the assiguee.”’— Builey v. Glover, 21 Wall, 346. The 
statute applies to every cause of action existing when the as- 
signment is executed to the assignee, and right and title to 
sue in respect to which is derived from it. The cause of 
action not being barred at the time of the assignment, it can 
not, under the operation of the statute, be barred in a shorter 
period than two years, though, applying the statute of limi- 
tations of the State, a less period would perfect a bar. Nor 
can the period of limitation be extended more than two years, 
though a longer period must have elapsed under the statute 
of the State to operate a bar. It has no connection with 
State statutes of limitation, but is a separate, independent 
statute, enacted in the execution of the power conferred on 
the Congres “ to establish a uniform system of bankruptcy,” 
involving, of necessity, the power to prescribe its own limita- 
tion of actions touching the estates, rights, and credits, 
which are to be administered in its own tribunals, and through 
its own agencies.~- Peeper v. Canner, 5 Bank. Reg. 252 ; Free- 
lander v. Holloman, 9 Ib. 331. 

It is argued that the scope and purpose of the bill is 
merely the enforcement of the pledge of the stock for the 
——— of the debt, and that to such a suit the statutes of 
imitation have never been applied, the right of enforcing 
the pledge continuing until the debt is paid, or until the 
lapse of time creates a presumption of payment. Statutes 
of limitation do not, generally, extinguish debts, though 
barring remedies to enforce them. Legal remedies may, 
however, be barred, without affecting the right in equity to 
enforce liens or charges, whether created by contract, or 
arising by operation of law.—Ang. Lim. $73. And as to the 
rights of a pawnor or pawnee, prescription, or statutes of lim- 
itation, do not run.—Story ov Bailm. § 346. However true 
this doctrine may be, when applied to the ordinary statutes 
of limitation, it is forbidden by the terms of the statute we 
are consideriug, which operates not only on every character 
of suit which can be commenced by or against an assignee, 
but on all rights he can assert, or which can be asserted 
against him. 

[t is next insisted, that the case is withdrawn from the ope- 
vation of the statute, because the bankrupts fraudulently con- 
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cealed the existence of the debt due them from the associa- 
tion, and the pledge of the stock for its payment, and there 
was no discovery or knowledge of these facts until the stat- 
utory bar was complete. There is no imputation of fraud 
or of concealment by the association, or by the parties from 
whom relief is now claimed, and no averment of any collu- 
sion between them or the association, and the bankrupts. 
The fraud of the bankrupts, if it exists, cannot be visited on 
the parties now invoking the benefit of the statute, who 
claim no right under them, but whose claims are now, and 
were when the bankruptey occurred, adverse and hostile to 
them. The reason why courts of equity withdraw frauds 
concealed from the operation of statutes of limitation, as 
stated by Lord Redesdale, in Hovenden v. Lord Annesley, Sch. 
& Lef. 634, is, that the statute ought not, in conscience, to run ; 
the conscience of the party being so affected, that he ought not to 
be allowed to avail himself of the length of time. It is the con- 
science of the party perpetrating and concealing the fraud, 
which is affected, and who is not suffered to invoke the pro- 
tection of the statute. Parties not connected or colluding 
with him—of themselves innocent, for whose protection stat- 
utes of limitation are intended, cannot be debarred of its 
benefits by the conduct of strangers, or of those to whom 
they bear hostile relations. If it “be conceded that the bill 
discloses concealment and fraud by the bankrupts, which 
would prevent them from pleading the statute, it will not 
avail the appellant. Fraud is not imputed to the appellees, 
and it is their fraud only which will avoid their reliance upon 
the statutory bar. 

These were the conclusions of the Chancellor, and the 
decree must be affirmed. 


Turner et al. v. Kelly. 
Dill in Equity for Settlement and Division of Decedent's Estate. 


1. Heir; title to lands of ancestor dying intestate.— Eo instanti, the death of 
the ancestor, the title to lands of which he was then possessed, vests in the 
heir, giving him the right to maintain an action for their recovery and for 
the rents ; but the personal representative of the deceased may intercept the 
descent, claim the possession of the lands, rent them ont and obtaim orders to 
sell them for the payment of debts and for the parposes of administration. 

2. Hotchpot; value of advancement, brought into, how estimated.—On the dis- 
tribution of a decendent’s estate, when advancements are brought into hotch- 
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sot, the statute (Code, § 2265) requires that they shall be estimated at the value, 
if any, specified in the conveyance,and in other cases, at their value when 
made ; the sbares in partition or distribation are,as to the corpus of the prop- 
erty, to be valued as of the time when they become the actual property of the 
heir or distributee. 


AppEAL from the Chancery Court of Mobile. 

Heard before Hon. H. Ausrrit. 

H. H. Slatter died intestate, in Mobile, in September, 1853, 
leaving four heirs at law, viz: Shadrach and Hope H. Slat- 
ter, Emma C. Kelly, (the appellee), and Ann P. Holly; Mrs. 
Holly died afterwards leaving two children, Anna G. Turner 
and}Henry Holly, who are the appellants in thiscase. On the 
12th of November, 1851, the intestate made an advancement 
to his daughter, Mrs. Holly, of certain réal estate situated on 
the east side of Royal street, in the city of Mobile. Mrs. 
Kelly acquired the interests of the other distributees of the 
estate, except that owned by the children of Mrs. Holly, and 
on the 29th of November, 1871, filed her bill against them, 
setting forth the facts above stated, and averring that the 
property could not be equitably divided, and that a sale was 
necessary for the purpose of division. The bill prayed that 
the land should be sold for division; that the value of the 
land given to Mrs. Holly should be charged as an advance- 
ment on the distributive share of her children, in their grand- 
father’s estate. It was agreed between the parties, that the 
value of the advancement to Mrs. Holly, at the time when it 
was made, was six thousand dollars; that the value of the 
property situated on the west side of Royal street, at the 
death of the intestate, was eighty-five thousand dollars. 
There was a brick building on the lot given to Mrs. Holly, 
which several years after the death of the intestate, was 
burned down, leaving the lot worth 5,000 dollars at the time 
the bill was filed The property on the west side of Royal 
street was estimated to be worth about 25,000 dollars at the 
time of the filing of the bill. The Chancellor decreed 
that to the net proceeds of the sale of the property on the 
west side of Royal street, must be added six thousand dollars 
as the value of the real estate onthe east side of Royal street, 
and the interest of the appellants to be one-fourth of the ag- 
gregate sum of these two amounts, and that from this the six 
thousand dollars advanced to their mother must be deducted. 
This decree is assigned as error 


W. Boyzes, G. Y. Overatt, and T. A. Hamruron, for appel- 
lant.—The partition should be directed only on equitable- 
principles.—11 N. J. (88 Stock.) 201 ; 40 Conn. 274. The 
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rights of parties in the proceeds of the sale are the same as 
in the lands.— /Varfield v. Crane, 4 Abb. (N. Y.) 525. The 
share of the appellees in the property should be ascertained 
thus—$85,000 —- $6,000 = $91,000 —4— $16,750; hence, their 
share in the property on the west side of Royal street would 
be as follows: As $85,000 is to 16,750, so is 25,000 to——. 
There is no reason why their relative share of the property 
should be changed because the value is changed.— Toomer 
v. Toomer, 1 Murphy, (N. C.) 93. There is no reason why 
there should be one rule asto advancements and another for 
the remainder of the estate between the same parties. There 
is no equity in valuing the advancement, which the statute 
makes part of the estate, (Code § 2262), by one rule, and 
the balance of the estate by another.—3 Yerg. 112. The prop-. 
erty should be valued as at the time of the intestate’s death. 
3 Dana, 378; 1 8S. & R. 426; 5 Bush. 88. 


JAMES Bonn, for appellee.—The property should be esti- 
mated at its value when it is to be divided among the par- 
ties in interest, and the shares then equalized. This is the 
uniform course of procedure in this State. The statute pre- 
scribes the rule by which advancements are valued, but as it 
is silent as to the estate proper, it is manifest that the latter 
is to be taken at its present value, when distributed.—1 Co. 
Lit. 565. Lands descend to the heirs, but sabject to charges 
and the payment of debts.—4 Kent’s Com. 479; 8 Porter, 
507; 4 Ala. 122. Warfield v. Warfield, 5 H. & J. 459, is 
directly in point. To adopt any other rule, would be to vio- 
late the principle that “ equality is equity,” for the person to 
whom the advancement is made, has the sole enjoyment of 
it until the distribution is made, although the other distribu- 
tees may take nothing, besides incurring the burdens, and 
taking the risks incident to the course of administration. 


STONE, J.—When one dies intestate, seized of lands, the 
title descends, and vests eo instanfi in the heir, who ean at 
once claim the rents, and maintain an action for the recovery 
of the possession. This is not, however, an absolute right. 
Under our statutes, lands are made subject to debts, and the 
personal representation is clothed with the power to inter- 
cept the descent, claim the rents and the possession, rent out 
the lands, obtain an order for their sale and sell them, for 
the purpose of administration, and to pay debts. This is a 
mere power, but its assertion suspends the heir’s right to the 
possession ; and if the lands are sold, and sold in legal form, 
to pay debts, it divests the title of the heir, and forever bars 
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his right of recovery.— Calhoun v. Fletcher, 63 Ala. 574. Un- 
der this statutory system of ours, it may, and frequently 
does happen, that the heir is kept out of the inheritance for 
a considerable time. And litigation, or other obstructions, 
may further retard the heir’s right to enter. 

Mr. Slatter died in 1853, intestate, leaving heirs. The 
present bill was filed, for division and settlement of the es- 
tate, in November, 1871 Way the possession was not sooner 
claimed, or why the final decree was not pronounced until 
a quarter of a century after the death of the ancestor, the 
record does not inform us. It maintains entire silence on the 
subject. We feel it our duty to presume there was a good 
and sufficient reason for this delay, or that the heirs at law 
acquiesced in it. 

Our statute—Code of 1876, § 2265—has declared the rule 
for ascertaining the value of advancements. If the value be 
expressed in the conveyance, that determines the question. 
If the conveyance does not express the value, then it is to 
be estimated according to its value when given. For the 
value of the shares in partition or distribution, the statute 
has expressed no standard. Reason would say it should be 
the value at the time it becomes the actual property of the 
heir or distributee. This may, and often does work unequally ; 
but the advantage is generally in favor of the one advanced. 
He pays no rent, hires or interest ; and if the advancement 
exceed in value the distributive shares, he is not required to 
refund. In this case, where there is alleged to be an extra- 
ordinary shrinkage of values, the rule works hardly against 
the children of Mrs. Holly. This i is but the accident of the 
particular case, and furnishes a very unsafe and unsatisfac- 
tory basis for the establishment of the rule invoked, which 
we can but think isa departure, alike from principle, and 
from the practice which has generally, if not universally pre- 
vailed in this State. 

The record in the present case does not inform us on what 
principle the rents of the lands, of which intestate died 
seized, were distributed. If there was a surplus of rents 
over and above the wants of the administration, that surplus 
should have been distributed among the four heirs, in the 
same proportion as they would severally share in the resid- 
uum of the estate, left after the advancement to Mrs. Holly. 
This, because she ‘had all the while enjoyed the use and rents 
of the property advanced to her, and it would be ine quita able 
and unreasonable that she s' nould, in addition to such enjoy- 
ment, share equally with her non-advanced brothers and 
sister, in the residue of the estate.— IVhite v. White, 3 Dana, 
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374, 377. But as we have said, this question is not raised by 
the present record. 

There is a loose expression —not a decision—in Burton v. 
Dickinson, 3 Yerg. 112, tending to support appellant’s theory 
of this case. Powell v. Powell,9 Dana, 12, seems to adopt 
the time of division as the true time for fixing the value of 
the non-advanced property. We think this the correct and 
only safe rule, so far as the corpus of the property is con- 
cerned.— Warfield v. Warfield, 5 Har. & J. 459. Rents and 
hires, as we have shown, fall under a different rule.= Toomer 
v. Toomer, 1 Murph, (N. C.,) 93, is so meagerly stated, that 
but little can be gathered from it. True, the opinion says 
the lands not advanced “ ought to be valued at the time of 
his (decedent’s) death.” The report does not inform us 
what length of time elapsed, if any, between decedent’s 
death and the division, nor is any reason given for the opin- 
ion. For aught that we can know, the heirs acquired the 
possession immediately on the death of the ancestor, and 
if so, the time of the death was the time to fix the value. 
These remarks are equally applicable to the case of Renaker 
v. Lafferty, 5 Bush, (Ky.) 88. The case of Dutch’s appeal, 
57 Penn. St. 461, settled nothing material to this case. 
Many inequalities and hardships would grow out of the rule 
‘appellants ask us to adopt. We need not specify them, as 
they will occur to every one. We concur with the Chancel- 
lor, and his decree must be affirmed. 


King v. Martin. 
Action for Money had and Received. 


1. Record; proof of.—A record is proved by the mere production and in- 
spection of the original, or of an exemplified or authenticated copy. 

2. Same; correction of.—Parol evidence is not admissible ,to correct, or 
explain clerical errors in judicial proceedings, but if aa inspection of the 
entire record clearly discloses their nature and extent, the record corrects 
itself, and the court will construe it as corrected. 

3. Same; record in this case corrects itself.—Where a will is set out in a 
record, and is described as dated Nov. 18, 1873, and subsequently in the judg- 
ment of the court, it is stated that it was executed in 1875, the record also 
showing that the testator died prior to 1875, it is a mere clerical error which 
the record itself corrects. 

4. Heir; rights of, under civil law of Louisiana to ancestor's property.—Under 
the civil law of Louisiana, the rights of the heir to the rights and obligations 
of his ancestor are transmitted by snccension, and eo instanti his death, the 
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heir acquires the right to take possession of all the ancestor's estate, and the 
right of possession, which the deceased had, continues in the heir as if there 
had been no ivterruption, independent ot the fact of possession. 

5. Same; interest in estate governed by domicil of intestate.—The domicil of 
the intestate being in Louisiana at the time ot his death, and the property in 
controversy situated there, the nature and quantum of the interest of an beir 
is governed by the law of Louisiana, and the principle is not changed, although 
the courts of Alabama afterwards acquired jurisdiction to appoint an adminis- 
trator, because the intestate dicd in this State, and assets were subsequently 
brought into Alabama. 

6. Same; when may maintain assumpsit to recover distributive share.—Where 
M.. a resident of Louisiana, died in Alabama leaving a will, by which he gave 
all his property to J. and A., (who were also heirs), and pending proceedings 
in the courts of Louisiana by M., another heir, to annul the will, the executor 
therein, brought the property to Alabama and delivered it to J. and A., the 
Supreme Court of Louisiana subsequently declaring the will void, Held : 
1. That, under the laws of Louisiana, the interests ot A. and J. and M. were 
in the nature of a tenaney in common ; 2 That M. could recover her share of 
the estate of the intestate by an action of assumpsit, for money had and 
received, against J. and A. respectively. 

7. Separate estate of wife, when lasband must join in suit for.--The provision 
of the statute allowing the wife tosne alone, (Code, § 2892), when the suit 
relates to her separate estate, refers only to the estate created by the laws of 
Alabama, and not to those created by the laws of any other State ; and where 
the wife bas an interest in the suit under the laws of such State, the husband 
is a proper party plaintiff. 


AppraL from Mobile Circuit Court. 

Tried before Hon. H. T. Tounmry. 

John Martin, a citizen of Louisiana, and domiciled there, 
died on July 21, 1875, at Bladen Springs, Alabama. He left 
no children, and his next of kin were his sisters, viz: Mrs. M. 
A. King, the appellant, and Mrs. Robinson, who resided in 
Ohio, and his neices, Almira and Josephine Martin, and a 
brother, who reside in Mobile, Alabama. The property of 
the deceased, which consisted altogether of “‘movables,” was 
located and collected together in New Orleans. Before his 
death, he undertook to make a will, by the terms of which he 
gave all his property to his neices, Almira and Josephine, 
appellees in this case, as “universal legatees” This instru- 
ment was presented for probate by J. P. Vairien, the execu- 
tor named therein, and on July 26, 1875, was admitted to 
probate by the District Court of New Orleans. At the suit 
of appellant, the will was set aside and declared void by the 
District Court, and this decision was affirmed by the Supreme 
Court of Louisiana. Pending the litigation as to the validity 
of the will, the executor, Vairien, collected the property of 
the estate, converted it into money, brought it to Mobile, and 
delivered it to the appellees. H. W. King, husband of appel- 
lant, was appointed by the District Court of New Orleans, the 
administrator of the estate of John Martin. In the petition 
filed by appellant to annul the will, she alleged that it was 
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made on the 18th of November, 1875, and the court entered 
a decree annulling the will, as made on the 18th of Novem- 
ber, 1875. The will is set out in the record, and was stated 
to have been made on the 18th of November, 1873. Appel- 
lant brought an action of assumpsit, without joining her hus- 
band as plaintiff, for money had and received, against Almira 
Martin, and a similar action against Josephine Martin, to 
recover her distributive share of her brother’s estate. The 
facts of the two cases were alike and they were submitted 
together to the court for decision. The defendants pleaded 
in abatement, that the plaintiff was a feme covert, and dom- 
iciled in Ohio, and that the cause of action did not arise 
under the laws of Alabama. Plaintiff replied to this plea, by 
setting out the laws of Ohio, and showing that the property 
in controversy was a part of her separate estate thereunder, 
and that she could sue alone to recover it. The defendants 
demurred to the replication: 1. Because the laws of Ohio do 
not govern the proceedings in the courts of Alabama; 2. Be- 
cause the replication did not show that the plaintiff had any 
separate estate under the laws of Alabama. On the trial, 
the plaintiff introduced in evidence the civil Code of Louisi- 
ana, $$ 817, 882, 870, 889, 936,908, and 8 La. An. 431; 
besides other sections of the Code, and decisions of the 
. courts of Louisiana, not necessary to: be set out here. The 
case was submitted to the court without a jury, and as there 
was no evidence for the defendants, no special finding was 
made, but the court rendered judgment generally for the 
defendants. The appellant excepted to the ruling of the 
court, that the plaintiff was not entitled to recover on the 
evidence and to the rendition of judgment for the defendants. 
The rendition of the judgment, and the ruling of the court, are 
assigned as error. 


Boytes, Farrn & Croup, for appellant.—The date of the 
will in the petition filed by appellant in the court at New 
Orleans, is a mere clerical error, as is shown by other recitals 
in the record. When the will was annulled the succession 
became open to the heirs as though no will had been made. 
Code, La. $ 882. The property descended to the heirs and 
vested in them a title which was good everywhere.—Story’s 
Con. Laws, 481, 482; 45 Ala. 410; 11 Martin, 713. The 
removal of the property to Alabama can not operate to divest 
a title given by the laws of Louisiana, and this title is 
respected by the courts of this State—2 Ala. 631; 11 Wh. 
361; 19 Ala. 590. The laws of Louisiana gave appellant a 
legal title to a share in the property of her deceased brother, 
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and the courts of Alabama will enforce her rights by an 
action for money had and received. Under the civil Code of 
Louisiana the property of « decedent descends equally. Suc- 
cession is the right by which the heir can take possession of 
the estate of the ancestor; it is also the transmission of the 
rights and obligations of the deceased to his heirs, and it 
becomes open by the death of the ancestor.—Code La. 
$$ 867, 870,928. The right to possession is continuous. 
Code, La. § 936; the heirs have all accepted the succession 
as evidenced by these suits; the property belongs to them 
equally, and they have each become an undivided proprietor 
ot the effects of the succession.—Code, La. § 1214; 27 La. 
An. 503. The property vests immediately on the opening of 
the succession, in the heir, and being tenant in common, if 
one gets possession of it and denies the rights of the others, 
and converts it, an action of trover will lie or the co-tenant 
may waive the tort, and bring assumpsit for money had and 
received.—20 Ala. 212; 30 Ala 341. The heirs may sue for 
the property independent of an administrator.—8 La. An. 
431; 6 * An. 403 ; 8 La. An. 228 ; 2 La. An. 299 ; 2 La. An. 
475; 15 La. An. 527. These cases were introduced in evi- 
dence and this court will regard them as authoritative exposi- 
tions of the law of Louisiana.—34 Ala. 565; 31 Ala. 9; Jb. 
575. The form of remedies and the order of judicial proceed- 
ings are governed by the law of the place where the action is 
instituted.—Story on Con. Laws, 558. 


Srewarr & Priuans, for appellees.—It was not the will of 
1873, under which the appellees hold the property in contro- 
versy, which was annulled by the courts of Louisiana, but a 
will of 1875. This court does not assume the power to cor- 
rect mistakes in, and to reform, the decrees of the courts of 
sister States.—33 Ala. 282; 15 B. Monroe, 364, 379; 24 Ga. 
397. By the evidence of the record, appellees are rightfully 
in possession. But, even in case of intestacy, the appellant 
ean not recover, for in Alabama no distributee can sue at 
law, (1 Stew. 536; 11 Ala. 614; 26 Ala. 456; 34 Ala. 581; 
1 Ch. Pl. 101, (note A.); 1 Wms. on Ex’rs, 508-9), and plain- 
tiff could only receive her share through an adminisrator. 
29 Ala. 355. The heir, claiming as such, must accept before 
administration had, because the acceptances relates back to 
the death of the ancestor. Appellant’s husband took out 
letters of udministration in Louisiana, thus showing an 
acceptance with benefit of inventory, and in such cases admin- 
istration is required and no part goes to the heir until the 
estate is administered on.—21 La. An. 364; 5 La. An. 645 ; 
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6 La. An. 212; 2 La. An. 303 ; Code La. $$ 1025, 1034. Un- 
til the heir accepts he has no title, (Code, La. § 999), and a 
married woman can only accept by the authority of her hus- 
band, given in writing. —Code, La. § 999. No such authori- 
zation was shown, and the suits do not show any acceptance 
because they were not brought in Louisiana, and no suit is 
shown to have been brought there which could have that 
effect. Appellees claim not as heirs but as supposed lega- 
tees. The mere existence of a title to a share in the effects 
of a decedent, does not give the owner a right to sue for them 
in Alabama.—59 Ala. 502; 9 Wall. 399; 2 Lomax on Ex’rs, 
297. If appellant can sue at all, she must sue jointly with 
her husband. The suit concerns property in which she is 
interested, but which is not her separate estate.—Gerald v. 
Me Kenzie, 27 Ala. 166; Friend v. Oliver, 27 Ala. 532. What- 
ever the Ohio law be, it can have no operation here.—Rorer 
on Inter-State Law, 52-53 ; hence, if there was error in the 
fiading of the court, it was without injury, as the plaintiff 
could not recover when suing alone. 


SOMERVILLE, J.—A record is proved by its own mere 
production and inspection, without more, whether of the orig- 
inal or of a copy.—i Greenl. Ev. § 501. And while parol 
evidence is not admissible to correct, amend or explain any 
clerical error which may have crept into judicial proceedings, 
as evidenced by an exemplitied or authenticated transcript, if 
an inspection of the entire record clearly discloses the nature 
and extent of such error, the record may be said to correet 
itself, and the court will feel authorized to so construe it. 
The record of the proceedings of the District Court for the 
Parish of Orleans, and State of Louisiana, as introduced in 
this case, on petition of the appellant filed in that court to 
annul the probate of John Martin’s will, and as affirmed on 
appeal to the Supreme Court of Louisiana, is of this charac- 
ter. The pleadings all clearly show the purpose of the suit. 
The will is set out in haec verba, and described as dated 
November 18, 1873 The subsequent misdescription, in the 
judgment of the court, of the year in which the will was exe- 
cuted, stating it to be 1875, instead of 1873, is a clerical error 
manifest on the face of the proceedings, and is rendered more 
plain and certain, if possible, by the established fact, 
apparent from the record, that the testator died prior to the 
year 1875. 

We think the evidence competent to prove the annulment 
and vacation of Martin’s will by a court of adequate juris- 
diction in Louisiana. : 
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Under the civil Code of Louisiana, as introduced in evi- 
dence, the rights and obligations of the deceased ancestor 
are, by succession, transmitted immediately to his heirs, and 
they acquire, eo instanti,a right to take possession of the 
estate, real, personal, or mixed, such as the case may be. 
$$ 867, 870. The heir is considered as seized of the suc- 
cession from the moment of its being opened, and “the right 
of possession, which the deceased had, continues in the person 
of the heir, as if there had been no interruption, and inde- 
pendent of the fact of possession.”—Art. 936. He is thus 
seized of the estate, and becomes entitled “to take possession 
of the estate, and dispose of it as he pleases, subject only to 
legal restraint by the creditors, and under the responsibility 
of paying the debts of the succession.” — McMaster v. Place, 
8 La. An. Rep. 431. It is thus obvious that the appellant 
and other lawful heirs of John Martin, the decedent, acquired 
by inheritance a community of interest, in the nature of a 
tenancy in common, in the estate of the deceased. 

The nature and quantum of this interest is governed and 
determinable by the laws of Louisiana, the domicil of the 
intestate being in that State at the time of his death ; and the 
property in question being subject to that jurisdiction.—Story 
on Confl. Laws, $$ 481, 482, 558. This principle is not 
changed by the fact that the courts of Alabama afterwards 
acquired jurisdiction to appoint an administrator, by reason 
of the death of the decedent in this State, and the subse- 
quent bringing of assets into this State, (Code 1876, § 2349). 
The rights of heirs, as vested by succession under the civil 
law, could not be thus divested, unless, perhaps, by adminis- 
tration granted for the payment of debts. 

The proof of heirship being satisfactory, the action of as- 
sumpsit for money had and received was the proper remedy. 
This action, in its spirit and purposes, has been likened to 
a bill in equity, and is an exceedingly liberal action, and will 
always lie where a defendant has in his hands money which, 
ex equo et bono, he ought to refund to the plaintiff.—1 Green}. 
Ey. § 102,117. And as the action of trover will lie by one 
tenant in common against his co-tenant for the conversion of 
a chattel, so he can waive the tort and sue in assumpsit if he 
so elect.—Perminter v. Kelly, 18 Ala. 716 ; Smyth v. Tankers- 
ley, 20 Ala. 212; Fanning v. Chadwick, 15 Amer. Dee. 233. 

The judgment of the Circuit Judge in this cause, which was 
rendered without a jury, under the provisions of sections 
3029 and 3030 of the Code, is, we think, erroneous, and is 
hereby reversed, and the cause is remanded for further pro- 


cedure. 
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The complaint should, however, be amended in accorda nce 
with the objection taken by demurrer to plaintiff's replica- 
tion filed to the defendant’s plea in abatement. The lex fori 
governs as to all forms of remedies and modes of proceeding in 
legal actions.—Sto. Confl. L. § 556. Section 2892, (Code, ’76), 
authorizing the wife to sue alone, where the suit relates to 
her “separate estate,” has reference only to her separate 
estate created under the laws of Alabama, and not under 
those of Ohio, or any other foreign jurisdiction.—Pickens v. 
Oliver, 29 Ala. 529. The wife having an interest, as dis- 
closed by the statute laws of Ohio introduced in evidence, 
and the property sued for not being her statutory separate 
estate, under the laws of this State, the husband is a proper 
party plaintiff, and should be joined with the wife. 

Reversed and remanded. 


Williams v. The State of Alabama. 


Indictment for Burglary. 


1. Courts; power to adjourn afler opening of term.—When the term is regu- 
larly opened, at the place appointed by law, courts have the inherent power 
to adjourn to any other day of the term ; and when the court is authorized to 
¢ ontinue ‘until the business is disposed of,” it may adjourn to any day be- 
fore the commencement of the next term. 

2. City Court cf Mobile ; power of to adjourn.—Under the provisions of the 
act of January 15, 1877, to regulate the sessions of the City Court of Mobile, 
the terms for criminal business may continue until the business is disposed of, 
and the court having met at the time and place appointed, it has the inherent 
power to adjourn for a week, and organize a grand jury when again in session 
on the day to which it was adjourned. 

3. Burglary, what sufficient statement of value in indictment for.—In an indict- 
ment for burglary, which avers that defendant, “ with intent to steal, broke 
into and entered the store of H, in which goods, &c., things of value, were 
kept for use, &c.”, sufficiently shows that things of value were kept therein, at 
the time of the breaking and entry, and is good. 

4. Plea in abatement, as to drawing grand jury ; what must negative.—A plea 
in abatement, which negatives the presence of the clerk of the Circuit Court 
at the drawing of the grand jury, but does not negative the presence of the 
clerk of the City Court, is bad. 

5. Ownership; how to be averred in indictment. —When it is necessary in an 
indictment, to aver the ownership of property, it is sufficient to lay it in any 
one or more of several partners or owners. 

6. Age; when no disqualification for jury service. —A man qualified to serve 
as a juror, is exempt when he reaches the age of sixty years, b ut such exemp- 
tion is a personal privilege, which he may waive or assert. Age does not dis- 
qualify, unless the person is under twenty-one or over seventy years of age, 
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AppEAL from the City Court of Mobile. 

Tried before Hon. O. J. SEMMEs. 

Appellant was indicted for burglary, at the November term, 
1880, of the City Court of Mobile. The indictment contained 
two counts, in which it was alleged: “ That Williams, with 
intent to steal, broke into and entered the shop, store c., 
or other building of Hopkins, in which goods, merchandise 
and things of value were kept for use, sale, or deposit, against 
the peace,” &c. The defendant demurred to the indictment, 
because it did not aver, at what time things of value were 
kept in the building charged to have been broken and en- 
tered, and because it did not aver that the particular things 
kept in said building, were things of value, nor what the 
valuable things were. The court overruled the demurrer. 
Defendant then pleaded in abatement, that ‘“ the grand jury 
that presented this bill were not organized as required by 
law, but were told by the court that they could go, but must 
return on the 22d of November, without specifying in the 
order what 22d of November was meant, thereby adjourning 
the court without day ; and because the grand jury were not 
drawn and summoned in the presence of the probate judge, 
sheriff, and clerk of the Cireuit Court, as required by law, 
and were not summoned to appear on the 22d of November.” 
A demurrer to this plea by the State was sustained. The 
defendant then pleaded “ not guilty,” and a jury was called 
to try the case. Among them was one Hamilton, who being 
questioned at the request of the defendant, as to his age, 
stated that he could not state it precisely, but thought he 
was sixty-eight years of age, and “ passed for that age.” The 
defendant objected to this juror, but the court overruled the 
objection and the defendant excepted. On the trial, it was 
shown that the room broken and entered, was leased by one 
Hopkins; that Hopkins had sub-let the front half of the 
room to the Atlantic & Pacific Telegraph Company ; that it 
was occupied by the said company at the time of the break- 
ing and entering, and was only separated from the other half 
of the room by a railing, about four feet high ; that the door, 
which was broken open, and through which the entry was 
made, was in that part of the room occupied by Hopkins and 
Diard, who were partners in trade ; and that several articles 
were stolen from that part of the room occupied by Hopkins, 
and nothing from that part occupied by the Telegraph com- 
pany. From the minutes of the court it appears that the 
judge of probate, sheriff, and clerk of the City Court of 
Mobile, met on October 13, 1880, and drew the grand jury 
by whom the bill against the appellant was found. It also 
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appears, that the court met on the 15th of November, 1880, 
but adjourned until November 22, 1880, and on that day 
met and organized the grand jury. The defendant asked the 
court to charge the jury, “if they believe from the evidence, 
that Hopkins and Diard occupied the room in the building 
broken and entered, as a firm, at the time of the breaking, 
and the Atlantic and Pacific Telegraph Company occupied it 
in part, and as joint tenants of the same room, defendant can 
not be convicted under this indictment.” This charge the 
court refused to give and defendant excepted. 

The defendant was convicted, and the rulings of the court 
on the demurrers to the indictment, and the plea in abate- 
ment, as well as its action in overruling defendant's objection 
to the juror, Hamilton, and the refusal to give the charge 
above set out, are assigned aserror. Numerous other excep- 
tions were reserved, which the opinion of the court renders 
it unnecessary to notice. 


Cosss & Tompkins, for appellant.—The judge adjourned 
the court for more than three days, and hence it stood ad- 
journed, by operation of law, for the term.—Code, $660. The 
indictment is bad ; it fails to aver that things of value were 
-kept in the building at the time it was broken and entered. 
The language of the statute is “ where, &c. or other valuable 
thing is kept.” The language of the indictment is, that ‘‘val- 
uable things were kept,’ &c. Being founded on a statute, it 
should clearly allege every fact which enters into, and is an 
ingredient of the offense.—Rowland v. State, 55 Ala. 210. 
Hamilton was an incompetent juror. His competency should 
have been aflirmatively shown. The charge requested b 
appellant should have been given.—East’s Pl. Cr. 500; 
1 Russ on Crimes, 807, 826; 2 East’s Pl. Cr. 513; 1 Chit. Cr. 
Law, 215, et seq.; 3 1b. 1096. 


H. C. Tompkins, Attorney-General, for the State.—The 
power of the court to adjourn to a future day of the term is 
inhereut.— Revels v. State, 20 Ga. 275; People v. Northup, 50 
Barb. 147. Section 660 of the Code does not apply to this 
case, it only applies where the court has not convened ; the 
court had the power also to adjourn the grand jury and order 
them to appear at another day of the term, for they were 
subject to the orders of the court.—State v. Reid, 20 Iowa, 
422; Clem v. State, 33 Ind. 424. The plea in abatement was 
insufficient, for the jury was drawn in the presence of the 
clerk of the City Court. The averment of the value of the 
goods, &e., in the indictment was suflicient.— Hurt v. State, 
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55 Ala. 214. The charge as to the ownership of the room 
broken and entered was correctly refused.—2 Bish. Cr. Pr. 
139 (note) ; Acts of 1878-9, p. 46. 


BRICKELL, C. J.—The act approved January 15, 1877, 
“to regulate the sessions of the City Court of Mobile,” pro- 
vides “that the terms of said court for criminal business 
shall commence on the first Monday in February and June, 
and the third Monday in November, and continue until the 
business is disposed of.” The terms for civil business, it is 
provided, shall commence on the first Monday in November, 
April, and July, and continue until the last days of each of 
said months. The judge of the court is by the terms of the 
act, clothed with discretion to extend the criminal into the 
civil terms, whenever in his judgmeut the criminal docket 
may require, and the civil docket admit of it—Pamph. Acts, 
1876-7, p. 170. The court was convened on the third Mon- 
day in November last, for criminal business, but a solicitor 
for the county not having been elected by the General As- 
sembly, the court was adjourned without organizing the 
grand jury, until the succeeding Monday, November 22, 1880. 
On that day, the court re-assembled, the grand jury was duly 
organized, and subsequently returned into court, the bill of 
indictment upon which the appellant was convicted. It is 
now insisted, that the court was without power to adjourn 
for a longer period than three days, and that having ad- 
journed for a longer period, it was not a court —the essential 
element of jurisdiction, /ime, a term appointed by law, was 
wanting. But when the term is regularly opened at the place 
appointed by law, the court, whether it is, as is the City 
Court, a court of general jurisdiction, or a court of limited 
jurisdiction, has the inherent power, (if it is not by positive 
legislative enactment, prohibited), to be exercised of its own 
discretion, [to adjourn] to any other day of the term. If, as 
in the case of the City Court, the only limitation of the term, 
is until the business 1s disposed of, the adjournment may be 
to any day before the commencement of the next term. 
Lewis v. Intendant,7 Ala. 85; Revel v. State, 26 Ga. 275; 
People v. Northup, 50 Barb. 147. The power may be, as is 
insisted, capable of abuse ; but there is no indication in the 

resent record, that it was not justly and discreetly exercised 
y the city judge. All courts are of necessity entrusted with 
very large Eendtenses powers which are capable of misnse, 


or of abuse ; but this capacity is an argument for care in 

exercise, and not in denial of the existence of such powers. 
The proper construction of the indictment is, that things 
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of value, were, at the time of the breaking and entry of the 
building, kept therein for sale, use, or deposit, and it is good 
= repeated decisions of this. court.— Hurt v. State, 55 Ala. 

The plea in abatement negatives the drawing of the grand 
jury in the presence of the clerk of the Circuit Court, but 
does not negative the presence of the clerk of the City Court. 
The presence of the latter with the judge of probate, and the 
sheriff, is sufficient under the provisions of the statute. 
Code of 1876, § 4733. It is shown affirmatively by the record, 
that the grand jury was drawn in the presence of the probate 
judge, sheriff, and clerk of the City Court. There was no 
error in the rulings of the City Court on this plea. 

It is sufficient, when necessary in an indictment to aver the 
ownership of property, to lay it in any one or more of sev- 
eral partners or owners.—Acts 1878-7, p. 46. 

A person having the other requisite qualifications is exempt 
from serving on juries, grand or petit, when he has reached 
the age of sixty years. The exemption is a personal privi- 
lege, which he may, in his own volition, waive or assert. 
Age is a disqualification only when the person has not at- 

tained twenty-one years, or is above seventy years.—Code of 
1876, § 4884. 

We have examined the numerous questions presented by 
the record. There is no error in them available to the ap- 
pellant, and it would serve no useful purpose to prolong this 
opinion by passing upon them in detail. 

The judgment of the City Court is affirmed. 


Grigg v. Swindal. 
Bill in Equity to Cancel Conveyance as Fraudulent. 


1. Conveyance; when equity will not cancel at suit of purchaser under execution. 
A purchaser at sheriff’s sale, under execution, of lands frandulently conveyed 
by the judgment debtor, has a plain and adeqnate remedy at law by an action 
of ejectment, and can not come into equity, while out of possession, to have 
the conveyance cancelled as a cloud on bis title. 


AppraL from Clay Chancery Court. 
Heard before Hon. N. Smirk GRAHAM. ~ 
This was a bill filed by Annie M. Grigg, against Owen 
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Swindal and others. The bill shows that a decree was ren- 
dered against Owen Swindal, as administrator of the estate 
of M. Wood, deceased, on the 9th of April, 1869, for about 
three thousand dollars, in favor of M. J. Wood, one of the 
distributees of the estate, by the probate Court of Mont- 
gomery county; that execution was issued on this decree, 
and was levied on a tract of land in Clay county, Ala. This 
laud was, on the first Monday in July, 1876, sold by the 
sheriff of said county, under the said execution, and the ap- 
pellant became the purchaser, for the sum of fifteen hundred 
dollars. A deed to the land was executed and delivered to 
her by the sheriff. The bill states that a short time before, 
or after the rendition of the decree, the appellee, Swindal, 
made conveyances of all his real property to certain parties, 
who are named in the bill; that among these conveyances, 
was one attempting to convey the same land which had been 
purchased by the appellant at execution sale ; that all these 
conveyances were voluntary, and were made by Swindal for 
the purpose of hindering, delaying and defrauding his cred- 
itors. Such are the material averments of the bill, which 
prays that the conveyance of the land levied on and sold by 
the sheriff to complainant, (appellant), be declared fraudu- 
lent and void, and that it be delivered upto be cancelled ; 
that she should be declared entitled to the land, and that an 
order be made to put her in possession, and that an account 
be taken of the rent of the land since her purchase. The de- 
fendant demurred to the bill, on the ground that the com- 
plainant had a complete and adequate remedy at law. The 
Chancellor sustained the demurrer, and dismissed the bill, 
and his decree is assigned as error. 


Gunter & Briakry, for appellant—A judgment creditor 
may go into equity to have a fraudulent conveyance set aside 
before a sale of his debtor’s property under execution, in 
order to enable him to realize the fruits of his judgment. 
Bank v. Atwater, 2 Paige, 54; Pulliam v. Taylor, 50 Miss. 
551; P. & M. Bank v. Walter, T Ala. 926; Dargan v. War- 
ing, 11 Ala. 983. And to do this, it is not necessary that he 
should first exhaust the legal remedies against his debtor. 
Pharis v. Leachman, 20 Ala. 622. This right is not taken 
away when he becomes the purchaser at his execution sale. 
And any one else who purchases at the execution sale, stands 
in precisely the same position that the judgment creditor 
would have occupied, if he had been the purchaser.— Murphy 
v. Orr, 32 Indiana, 489. 


Von. LXvi. 
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Gro. S. WaLDEN, for appellee.—Appellant had a complete 
remedy at law.—Carter v. Castleberry, 5 Ala. 277. A fraud- 
ulent conveyance is void as against existing creditors of the 
grantor, and a sale under execution, and a conveyance to the 
creditor of the property fraudulently conveyed, divests the 
title—Head v. Smith, 14 Ala. 380; Hall v. Hayden, 41 Ala. 
242. The bill showed that the appellant was out of posses- 
sion, and did not aver or prove that there was any obstacle to 
w recovery at law. The demurrer was properly sustained. 


SOMERVILLE, J.—The main question in this case is 
raised by demurrer to the bill filed by appellant, the ground 
of the demurrer being that the complainant had a plain and 
complete remedy at law. The point presented is the same 
decided in Smith, Ex’r, v. Cockrell, Adm’r, 66 Ala. 64, where 
it was held, that a purchaser at sheriff’s sale of lands fraud- 
ulently conveyed by the judgment debtor, had a plain and 
complete remedy by action of ejectment at law, and could 
not therefore come into chancery, when out of possession, to 
seek the cancellation of the fraudulent conveyance, as a cloud 
on his title. Idissented in thatcase from the opinion of the 
majority of the court, and have seen no reason to change my 
views as then expressed. Upon the authority of that case, 
however, the decree of the Chancellor is affirmed. 


Mobile & Montgomery Railway Com- 
pany wv. Felrath. 


Action for Money had and Received ; Plea, nonassumpsit. 


1. Principal may recover property misused by his agent.—When an agent has 
misapplied or misused the property of his principal, the latter may pursue 
and recover it. 

2. Same; can not recover money misapplied by agent.—But this principle can 
not be applied to money which has no “ear marks,” and can not be identi- 
fied. When it passes to the possession of another who acquires it for a valu- 
able consideration, and without notice, it can not be reclaimed. 

3. Cheek; creditor receiving is holder for valuable consideration.—When a 
creditor takes his debtor's check on a bank in payment of his debt, he is a 
holder for a valuable consideration. 

4. Notice of fact, when imputed.—A person is chargeable with notice of a 
fact, when the circumstances were sufficient to put him on enquiry, and the 
fact could have been ascertained by the use of reasonable diligence. 

5. Money had and received ; when principal may maintain against agent —To 
enable the principal to maintain an action for money had and received against 
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a person to whom the agent has paid the principal’: money, in discharge of 
his own debt, it must be shown that the agent is in defanlt to the principal, 
and that the latter had not the means of indemnity in nis hands. 


AprEAL from Mobile Circuit Court. 
Tried before Hon. H. T. Tounmiy. 
The facts are stated in the opinion of the court. 


G. L. Smrru, for appellant.—If the defendant had reason 
to suspect that the money belonged to plaintiff, (appellant), 
he may recover it.—L/y v. Norton, 2 Abb. Ct. App. 19; Burn- 
ham v. Holt, 14 N. H. 367. The check in this case was signed 
by the agent, and this was notice to appellee that it was the 
money of some principal which Priester was using to pay his 
individual debt. Enquiry at the place of payment would 
have developed the fact that it was money belonging to the 
railway company.—Wade on Notice, 8 to 11; 2 Ala. 735; 
Wilson v. Wall, 34 Ala. 288; Herbert v. Hanrick, 16 Ala. 581 ; 
Harris v. Carter, 3 Stew. 233; Scroggins v. MceDougald, 
8 Ala. 382. When an agent makes an unauthorized transfer 
of his principal’: money, the latter may recover in trover 
against the assignee.— Cook v. Patterson, 35 Ala. 102 ; Leigh 
v. M.& O. BR. LR. Go. 58 Ala. 165; 63 Ala. 102. Appellant 
could have recovered the check by an action of trover, 
brought before its payment, and the tort may be waived and 
assumpsit maintained.— Upchurch v. Nosworthy, 15 Ala. 705 ; 
Crow v. Boyles, 11 Ala. 51; Strothe v. Butler, Ib. 733; 
8 Porter, 181; Hope v. Claxton, 62 Ala. 46. The court erred 
in giving the general charge at the request of the defendant. 


C. H. Linpsay, for appellee. (No brief on file.) 


BRICKELL, C. J.—The action is for money had and re- 
ceived, in which the appellant was plaintiff, and the appellee 
was defendant. The facts as shown by the bill of exceptions, 
are, that in 1879, one Priester was an agent of the appellant, 
and was individually indebted to the appellee. In payment 
of such indebtedness, Priester drew a check on the Southern 
Bank of Alabama, in words and figures as follows : 

“No. 85. Mosiie, June 18, 1879. Southern Bank of Ala- 
bama :—Pay to Joseph Felrath, or order, two hundred and 
fifty dollars. $250. (Signed) R. P. Prissrenr, Agt.” 

The check was indorsed by the appellee, and the money 
of the appellant deposited in the bank, was by the bank 
paid to the appellee, who knew Priester was in the employ- 
ment of the appellant, but did not know in what capacity or 

Vou. LXvil. 
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for what purpose. Prior to commencement of suit, appellant 
demanded the money of the appellee, and payment was re- 
fused.: This was all the evidence, and the appellant requested 
the court to charge the jury, if they believed the evidence 
they must find a verdict in its favor. The instruction was 
refused, and on request of the appellee, the jury were in- 
structed to find a verdict for him on the evidence. The in- 
structions given and refused are the matter of the errors as- 
signed. 

The general proposition upon which the appellant relies, 
that a principal may pursue his property, or his money, 
which his agent may have misapplied, is not doubted. From 
the necessity of the case an exception obtains as to money, 
or that which is a circulating medium used and employed as 
money. Having no “ear marks,” not capable of being identi- 
fied and distinguished, if the agent misuses or misapplies it, 
and it passes to the possessien of one, upen a valuable consid- 
eration, and without notice, it may not be reclaimed.— Burn- 
ham v. Holt, 14 N. H. 367; Mason v. Waite, 17 Mass. 560; 
Frazier v. Erie Bank, 8 Watts & Serg. 18. 

Taking the check in payment of the debt of Priester, the 
appellee was a holder upon a valuable consideration. Actual 
notice that the check was drawn on funds not belonging to 
Priester, is not imputed. Notice, it is argued, must be im- 
plied from the addition of the letters Aq’t, to the signature 
to the check, which, it is said, were sufficient to excite the 
attention of the appellee, and put him on inquiry, and in- 
quiry at the bank would have led him to knowledge that the 
funds on which the check was drawn, were the funds of ap- 
pellant, which Priester could not employ in paying his own 
debts. It is true, if the addition to the signature ought to 
have put the appellee on inquiry, and reasonable diligence, 
not the utmost caution and circumspection, would have led 
him to the discovery that the funds on which the check was 
drawn were the funds of the appellant, which its agent was 
misapplying, notice may be imputed. Whether this addition 
to the signature ought to have put the appellee on inquiry, 
it is not necessary, in view of the facts of this case, to 
consider. 

The present action is only maintainable on the theory that 
the appellee has money which, ex equo ef bono, belongs to the 
appellant.—1 Brick. Digest, 140, § 72. It is an essential ele- 
ment of the appellant’s right of recovery, that Priester was 
as agent in default, not having accounted for the money paid 
to the appeliee. Of such default there was no evidence 
given, and it is consistent with all the evidence, that though 
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he may have misapplied the funds of the appellant, he has 
accounted for the misapplication, or that the appellant has 
in its own hands the means of indemnity. Mere fraud with- 
out damage gives no cause of action; the two must concur 
before an action will lie, and it is as necessary for a party 
complaining to prove the one as the other. If this were not 
true, the appellant could recover this money of the appellee, 
and Priester immediately recover it from the appellant. The 
fact, if it be a fact, that Priester was in default, and that the 
appellant had not in its own hands the means of indemnity, 
lay peculiarly within its own knowledge, and without evi- 
dence of it, there could be in no aspect of the case, a right of 
recovery against the appellee. If there could be a presump- 
tion indulged in reference to it, the presumption would be 
against the appellant, and not in its favor. All presump- 
tions are in favor of honesty and good faith, and not against 
them. 
Affirmed. 


George v. George. 
Bill of Review for Error apparent on the Record. 


1. Bill of review ; when statute of non-claim, no ground for.—-A bill of review, 
for error apparent on the face of the record, filed by the minor heirs of a dece- 
dent, on the ground that it appeared from the billin the original suit, that the 
claim sought to be enforced thereby was barred by the statute of non-claim, 
cannot be maintained when it appears that the purpose of the original suit was 
to declare and enforce a lien on, and to recover an interest in, real property. 

2. Same; what irregularity of service on infants not ground for.—A bill of 
review for error apparent, will not lie at the instance of the infant defendants 
to the bill in the first suit, on the ground that the guardian ad lilem appointed 
to represent them was not served with notice of his appointment, when it 
appears from the record, that he was appointed, that he filed his written con- 
sent to act, and put in an answer denying the allegations of the bill. 

3. Same; all presumplions are in favor of correctness of first suit..—When a 
bill of review is filed for error apparent on the record, it is the duty of this 
court to presume everything in favor of the rulings of the court in the origi- 
nal suit, which the bill of review does not disprove. 


APPEAL from Mobile Chancery Court. 

Heard before Hon. H. AusTmLu. 

All the facts which are necessary to be set out are stated 
in the opinion of the court. 

VoL. LXvII. 
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Hannis Taytor, for appellant.—It affirmatively appeared 
from the bill in the original suit, that the claim asserted 
therein was barred by the statute of non-claim, not having been 
presented to the administrator, or filedin the probate court 
within eighteen months after the g grant of letters. Implied, 
or constructive trusts, are within "the statute of non-claim. 
Tarleton v. Gold? hwaite, 23 Ala. 316; 2 Brick. Dig. 218. The 
statute of non-claim operates not only on the remedy, but it 
absolutely extinguishes the right.—Halfman’s Ex'r v. Elli- 
son, 51 Ala. 545. The claim, then, which the original bill was 
filed to enforce, was extinguished when the bill was filed. 
The heir has the right to plead the statute of non-claim, 
which was designed for the protection of all parties interested 
in the estate. A bill of review will therefore be sustained 
for the bonefit of the minor heirs. 

No process was ever served on the guardian ad litem, and 
the attempt by the guardian ad litem to give the court Juris- 
diction over the minors by consent, was void.—Preston v. 
Dunn, 25 Ala. 512. “When service might have been, but was 
not, pe rfected on an infant, it is an irregularity which is fatal 
on error.” —1 Ala, 379, 6 Tb. 473; Rowland v. Jones, 62 Ala. 
A bill of review will lie to review the whole proceedings 
except the testimony.—WeDougald, Adm, v. Dougherty, 37 
Ala. 409. 


Perer Hamirton, for appellee.—The statute of non-claim 
has no effect. The claim set up in the original suit was not 
for a debt, but for an equitable interest in lands, and like the 
claim to enforce the vendor's lien, does not require presenta- 
tion.—61 Ala. 536; 26 Ala. 312 ; "43 Ala. 434. Nop- -present- 
ation does not discharge the lien of a mortgage, (1 Ala. 708 ; 
2 Ala. 331) ; nor does it discharge sureties for the debt.—28 
Ala. 762. It does not appear from the bill, that proof of pre- 
sentation was not made, and the court on a bill of review for 
error apparent, will not look to the evidence to see if it sup- 
ports the decree.—39 Ala. 409. The Chancellor recognized 
the guardian ad Jitem appointed for the infant defendants, 
and he appeared and answered for them ; this was sufficient 
to maintain the decree on bill of review, for although not 
strictlY regular, it was far from being void.—26 Ala. 507 ; 


2 Stew. 214; 1 Dan. Ch. 


STONE, J.—An original bill was filed by Jane A. George, 
surviving wife of William H. George, deceased, against appel- 
lants and another, who were infant children, and the only 
issue of the marriage between the said W illiam H. and Jane 


A. George. The said Jane A. was administratrix of Wil- 
(13) 
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liam H., her husband’s estate. The purpose of the bill was 
to have a trust declared in favor of the complainant in a lot 
with its improvements in the city of Mobile, for moneys of 
the complainant, which were invested by the husband and 
trustee in the improvement of said lot. In accordance with 
the prayer of the bill, the Chancellor decreed “ that a trust 
should be declared in favor of complainant in said lands and 
premises to the extent that five thousand five hundred and 
forty-seven dollars {bore} to eight thousand eight hundred 
and twenty-eight 76-100 dollars, the cost of the said laud and 
premises—and a trust, and undivided interest, in said propor- 
tion, [was] decreed in favor of the complainant in and to said 
lands, and she [was] vested with the title to such lands and 
premises conjointly with the defendants, [heirs at law], in 
the ratio and proportion stated.” Five thousand five hun- 
dred and forty-seven dollars was the sum of the wife’s money 
which the Chancellor ascertained had been put in the im- 
provements by the husband. Asa reason for making the 
decree in the form stated, the Chancellor employs this lan- 
guage: “ The court considers and decrees that it is to the 
interest of the defendants that a trust should be declared in 
favor of the complainant in said land and premises to the 
extent,” that her money employed bore to the cost of the 
whole lot and improvements. He then adopted the plan of 
giving her a proportionate interest in the property, rather than 
to declare a lien and order a sale of the property for its pay- 
ment. This was probably beneficial to the heirs, for im- 
proved property, except in favored localities, rarely commands 
a sum sufficient to cover the investmeut and improvements. 
When the bill was filed, and that decree rendered, two of the 
heirs, complainants in the bill hereafter noticed. were infants 
of tender years, each under the age of fourteen. 

The present suit is a bill of review, instituted by the two 
infant heirs mentioned above, and prays a review and rever- 
sal of that decree, for alleged error apparent on the face of 
the reeord. The bill was filed before either of the complain- 
ants reached the age of twenty-one years, and filed by next 
friend. It assigns five separate errors ; but in the argument 
of counsel, only two of the five are insisted on. We will 
notice only those which are here urged in argument. The 
language employed in one of the assignments of error is as 
follows: ‘ Because said bill alleges that the claim or charge 
set up in it against the land of your orators, was an implied 
or resulting trust, or a moneyed demand which should be 
charged on said land, all of which are subject to the opera- 
tion of the statute of non-claim. Said bill aftirmatively 


shows that the said claim was not presented as the law 
Vou, LXxvit. 
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requires to the administratrix of said estate, within eighteen 
months after the grant of letters of administration. It is 
therefore manifest, upon the face of said bill, that the claim 
asserted therein, whether a restilting trust, or a monied de- 
mand, was extinguished by operation of the statute of non- 
claim, long before said bill was filed.” If the claim had been 
for money, as a debt due from the estate, possibly this error 
would be well taken.—Code of 1876, § 2597. The original 
bill, however, did not proceed on the theory of a debt due 
from the intest: ite. Its purpose was to recover an interest in 
property, and that purpose was accomplished through the 
decree of the Chancellor. The gravamen of the bill was, 
that the husband—trustee—had invested the wife’s moneys, 
her separate estate, in improving the property, and that she 
was thereby clothed with a lien, which she could and did 
elect to enforce by having a proportionate part of the prop- 
erty decreed to her. This was not asserting a monied de- 
mand against the estate. It was but a claim to property, and 
not within the influence of the statute of non-claim.— Due, ex 
dem. v. MeLoskey, 1 Ala. 708, 745; Inge v. Boardman, 2 Ala. 
331: Mahone v. Haddock, 44 Ala. 92: Tilford v. Torrey, 53 Ala. 
120: Preston v. MeMillan, 58 Ala. 84; Thames v. Herbert, 
‘61 Ala. 340. It should be borne in mind that what we have 
said above relates only to the question of non-claim. We 
have nothing to do with the correctness of the decree in the 
first suit, save as it is assigned as error in the bill of review. 
The other assignment of error made by the bill of review, 
and insisted on in argument, is in the following language : 
“ Because said record shows that the said James E. Sherman 
was never the legal guardian ad litem of Anna E. George and 
Alice J. George, [eompl: tinants in the bill of review], inas- 
much as the order of this court, under which he might be- 
come such, was never executed by the service of process on 
him, as directed by said order, and said process never hav- 
ing been executed under the order of the court, the said Sher- 
man never acquired any status in said cause.” The substance 
of this assignment is, that Sherman was not served with no- 
tice, informing him of his appointment as guardian ad litem. 
The bill of review shows that Sherman filed bis written ccn- 
sent to act as such guardian «/ /item—that he was appointed, 
and did so act. He put in the customary answer, denying 
the allegations of the bill. It is difficult to conceive of any 
injury the complainants suffered, by the omission to serve 
notice on Sherman of his appointment. Notice was required, 
and was necessary, ouly because it was the duty of the court, 
under the law, to inform Mr. Sherman of the trust and duty 
east on him. Information was its sole purpose. The answer 
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filed by him proves he did have notice. Why notify him of 
that which he already knew? If he had been served with 
notice, would he have answered differently—would he have 
defended more diligently ? “An error, to work a reversal on 
bill of review, must not only be apparent ; it must be at least 
prima facie injurious. Errors of form avail nothing.—Adams 
Eq. 416-7, in margin; Story Eq. Pl. § 411; Mitf. Pl. 102; 
Dexter v. Arnold, 5 Mason, 303 ; Haig v. Homan, 8 Cl. & Fin. 
320; Berdanatti v. Sexton, 2 Tenn. Ch. Rep. 699, 705 ; F’lem- 
ing v. Stout, 19 Ind. 328 ; Guerry v. Perryman, 12 Ga. 14. 

Another view is, we think, equally fatal to this assignment 
of error. The bill of review shows that the present com- 
plainants were under fourteen. years of age when the origi- 
nal suit was instituted and determined. Their father is 
shown to have been then dead. There is no averment that 
they had a legally appointed guardian. Being females and 
of very tender years, it requires no strain to presume they 
resided with their mother, and that she had the maintenance 
and charge of them. Her interest, and the claim set up in 
the suit, was adverse to that of her children. Rule 23 of 
chancery practice prescribes in what manner infant parties 
shall be served. It enumerates several classes, and makes 
special provision for each. This case does not fall within 
any of the specially enumerated classes. The rule then con- 
tains this clause: ‘“ And should there be any case not pro- 
vided for by statute, or by this or some other rule, and proof 
be made before the Chancellor or Register, he may direct the 
mode of service, or appoint a guardian ad litem for such in- 
fant without service.” We have, then, the case where the 
Chancellor or Register was authorized to direct in what'man- 
ner service should be made, or either of them could appoint 
a guardian ad litem without service. It is our duty to pre- 
sume everything in favor of correct ruling in the original 
suit, which the bill of review does not disprove.— Goldsby v. 
Goldsby, at'present term. Indulging these presumptions, we 
feel bound to overrule this assignment of error. There are 
three other assignments, not insisted on here, but we think 
there is nothing in them. 

The decree of the Chancellor is affirmed. 
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Bishop et al, v. Lalouette’s Heirs. 


Statutory Teal Action. 


1. ‘Assels;” word, as used in the Code (§ 2349), includes land.—The word 
*‘assets,” as used in the statute (Code, § 2349), authorizing the grant of letters 
of administration on the estates of non-residents, who die, leaving ‘* assets,” 
in the county where such assets are left, includes land. 

2. Aliew leaving assets in Alabama; what court administers.—Letters of 
administration on the estate of a citizen, and resident of France, who died 
there, intestate, leaving assets in Alabama, consisting of land only, may be 
granted by the Probate Court of the county in which the land is situated 

3. Lleirship; proved by decree of Probate Court on settlement of estate.—In an 
action of ejectment, by the heirs of x decedent, against the lessees of the 
administrator, the record of the proceedings of the Probate Court showing 
the appointment of the administrator, and decrees against him, as such, in 
favor of the plaintiffs in ejectmeut, as heirs of such decedent—is admissible 
to prove the fact of such administration, and the heirship of the plaintiffs. 
(Stone, J., dissenting, held that the lessees of an administrator are estopped 
from denying the intestate’s title to the demised premises, and, on the 
determination of the administration, can not dispute the title of the heir; 
but the record of the proceedings in the Probate Court, on the settlement of 
- the administration, does not prove the fact of the heirship of the plaintiffs, in 
an action of ejectment to recover the land from the lessees, and is, as to them, 
illegal evidence. ) 

4. Tenants may not dispute landlord's title. —Tenants, and their privies in 
blood or estate, are estopped from denying the title of the landlord under 
whom they hold, or of one succeeding to his rights, so long as they continue 
the possession originally derived trom him ; and when sued for the possession 
of the demised premises by the landlord, or one succeeding to his rights, are 
precluded, as well after the termination, as during the continuation of the 
lease, from disputing the landlord’s title, or from setting up an outstanding 
title in a stranger. 

5. Sune; same.—Where an administrator recovered, in ejectment, against 
persons who submitted to his claim as administrator, and subsequently paid 
him rent, such persons can not, in an action of ejectment for the same prem- 
ises, brought against them by the heirs of the decedent, dispute the title of 
the heirs, or set up the fact that the lands have escheated to the State, so long 
as they continue in the possession derived from the administrator. 

6. Ejectment against several; practice as to judgment entry and assessment of 
damages.—In an action of ejectment against several defendants, it is the bet- 
ter practice to have but one judgment entry, with the assessment of damages 
in severalty ; but if the record shows a separate judgment against each 
defendant, the defect is a clerical error, which can be corrected in the appel- 
late court. 


Appeat from Baldwin Cireuit Court. 

Tried before Hon. H. T. Tou. 

This was a statutory real action, in the nature of an action 
of ejectment, brought by Rene Louis, Maxime Adrien, and 
Marie Octave Lalouette, and Gabrielle Morin, wife of Ed- 
ward Morin, and Ann Delphine Chaudon, wife of Claude 
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Felix Chaudon, as the heirs of Antoine P. Lalouette, 
deceased, against Wm. Bishop, W. A. Lipscomb, G. W. Lan- 
tern, and A. C. Styrou, to recover certain lands situated in 
Baldwin county, Alabama. On the trial, the plaintiffs 
offered in evidence the record of the Probate Court of Bald- 
win county, showing an order appointing G. B. Hall admin- 
istrator of A. P. Lalouette, in 1861, and also the final de¢ree 
of said court on the settlement of Hall’s administration, in 
which it was recited, that Rene Louis Lalouette, and others 
(who were pluintiffis in this action), were the heirs of said 
A. P. Laloulette ; that they appeared before said court, by 
their agent, C. Beroujon, had an account stated against the 
administrator, Hall, and deerees rendered in their favor 
against him; that said court revoked Hall’s letters, and 
directed the land to be given to plaintiffs. The defendant 
objected to the introduction of this record, as irrelevant and 
incompetent evidence. The court overruled the objection, 
holding that it was admissible to show—1. Hall’s appoint- 
ment as administrator. 2. To show. the final settlement of 
his administration. 3. To show that the plaintiffs, in this 
caso, are the heirs of A. P. Lalauette. To this ruling of tbe 
court, the defeudants excepted. The plaintiffs also proved 
that the defendants appeared as witnesses on the final set- 
tlement of Hall’s administration, and testified as to money 
paid by them to Hall, as the rent of portions of the land 
sued for ; that some of the defendants were also defendants 
in a suit brought by said Hall, as administrator, to recover 
possession of the land in controversy; that there was a 
judgment rendered in said suit, in favor of said administra- 
tor, at the Spring Term, 1867, of the Cireuit Court of Bald- 
win county; that the defendants then leased the lands from 
Hall, as such administrator, and paid rent from that time 
until 1873, but had paid no rent since that time; that the 
defendants had occupied the lands during the whole time. 
They then proved the value of the use and occupation of the 
land. 

The defendants offered evidence of the possession of 
several parcels of the land by themselves, aad by those from 
whom they purchased, as far back as 1873. They admitted 
that they had submitted to Hall’s claim as administrator, 
and had paid him rent. They testified that Hall claimed 
the land as escheated property, and at the time they sub- 
mitted to his claim, it was understood that he would apply 
for an order to sell it, as escheated property, but that no 
such sale ever took place. They proved, also, that defend- 
ants, and persons from whom they had purchased portions 
of the land, had improved parts of it, before Hall claimed it 
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as administrator, and had claimed to own it; that A. P. 
Lalouette was an alien—a citizen of France—at the time of 
his death, and that plaintiffs were all natives of France, and 
domiciled there. The defendants proved, in rebuttal, by offi- 
cial records from France, that A. P. Lalouette died in 
France April 9, 1855. They proved, by the same records, 
his marriage in that country, the birth of the plaintiffs, who 
were proved to be his children, and the fact that they sur- 
vived him, and resided in France. 

The court charged the jury that “if they believed, from 
the evidence, that these plaintiffs are the children and heirs of 
a 2. Laloutte, deceased, and that Gerald B. Hall adminis- 
tered on the estate of said Lalouette, and, as administrator, 
rented the lands in question to the defendants, and defend- 
ants were tenants of said Hall, as administrator, then these 
defendants are estopped from denying the title of these 
plaintitis, who stand in the place of said Hall, and are enti- 
tled to recover. If you believe the defendants went into 
possession under H: all, as administrator, then the title of A. 
P. Lalonette is not in Yeager before you.” The court also 
charged the jury that the act of February 21, 1870—being 
an act to earry into effect the consular convention between 
France and the United States—made the plaintiffs lawful 
heirs, and gave them inheritable blood, and the defendants 
are estop ped from denying their right to inherit the lands, 
by their renting from Hall, as administrator. Several 
charges were requested by the defendants, asserting the con- 
verse of these propositions, and that the plaintiffs took no 
title to the property, which, the charges asserted, had 
escheated to tne State. These ch: arges the court refused to 
give, and defendants excepted to the refusal of each charge. 

The jury brought in four verdicts, each in favor of the 
plaintifts, and against the four defendants, respectively, and 
there was a separate judgment rendered against each one of 
them. The admission of the record of the proceedings of 
the Probate Court of Baldwin county, the giving and refusal 
of the several charges, and the r endition of the four separate 


judgments, are assigned as error. 


Anperson & Bonp, and Joan Extiort, for appellants.—The 
Probate Court had no jurisdiction to grant letters of admin- 
istration on Lalouette’s estate, for there were no “ assets” in 
Baldwin county, in ge sense in which that word is used in 
the Code of 1852 ($ 1667); nor was there any privity of 
estate created between Hall and the children of Lalouette 
by and through his acts as administrator. The transcript of 
the record of the proceedings in the Probate Court of Bald- 
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win county, on the final settlement of Hall’s administration, 
was clearly incompetent to prove that appellees were the 
heirs of A. P. Lalouette. 


Tuos. H. Price, for appellees.—The judgment in favor of 
Hall against these defendants, who became his tenants as 
administrator, is conclusive in this action, because of the 
privity between Hall, as administrator, and the appellees. 
2 Brick. Dig. 203, $45. If Hall were suing, appellants could 
not dispute his title — Hill v. Huckabee, 52 Ala. 155. Appel- 
lants are concluded by the decree in the Probate Court 
against Hall.—Lalouette v. Lipscomb, 52 Ala. 570; Povell v. 
Washington, 15 Ala. 803; Lamkin v. Heyer, 19 Ala. 229; 
Deslonde & James v. Darrington’s Heirs, 29 Ala. 92. A ten- 
ant can not deny his landlord’s title.—Russell v. Erwin, 
adm’r, 38 Ala. 44; Clarke v. Clarke, 51 Ala. 498. For this 
reason, also, the defendants can not defend on the ground 
that the land had escheated to the State. 


SOMERVILLE, J.—The Code of 1852 ($ 1667) conferred 
on courts of probate authority to grant letters of adminis- 
tration within their respective counties, among other contin- 
gencies, “where the intestate, not being an inhabitant of the 
State, dies out of the county, leaving assets therein’’—the 
same provision occurring in section 2349 of the present 
Code (1876). The word “assets,” as here used, includes 
both real and personal assets, and, therefore, comprelends 
land or real estate, according to its ordinary signification. 
1 Bouv. Law Dic. title Assets. Such property was and is 
expressly charged, by statute, with the payment of the dece- 
dent’s debts, and is estimated in fixing the penalty of the 
administrator, or executor’s bond.—Code 1852, $$ 1737, 1683. 
The rents were lawfully collectable by the personal repre- 
sentative, and he could maintain ejectment for it, then as 
now.—§ 1751; 1 Brick. Dig. p. 625, § 6. 

The Probate Court of Baldwin county clearly had juris- 
diction to grant letters of administration in the estate of 
Antoine Lalouette to Hall, which was done in the year 1861, 
although the only property of the decedent in the county 
consisted of real estate. 

The record of the proceedings of the Probate Court, 
showing the appointment of Hall as administrator, and the 
decrees, on final distribution, against him, in favor of the 
present plaintiffs in this suit, as heirs of Antoine Lalouette, 
was properly admitted in evidence by the Cireuit Court, to 
prove the fact of such administration, and the heirship of 


the plaintiff. This point was so expressly decided in the 
VoL. LXVII. 
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case of Lalovuette’s Heirs v. Lipscomb (improperly reported as 
Lalonette’s Heirs y. Lipscomb), in 52 Ala. 570; the defend- 
ant there, as here, having entered the premises sued for as 
tenants, under a lease from the administrator, the court 
said: “The defendant rented from, and held under Hall, as 
the administrator of the estate, and was consequently a 
privy in estate with Hall as such administrator; and, being 
such privy, the recitals in the record of Hall’s settlement as 
to the heirship of the plaintiffs, are evidence against the 
defendants, to the same extent that they would be, in a proper 
case, against Hall himself.” 

There are few principles of law better settled than that 
both tenants and their privies, in blood or estate, are 
estopped from disputing the title of the landlord under 
whom they hold, or of any one who succeeds to his rights, 
so long as they continue the possession originally derived 
from him. Hence, when sued for the possession of the de- 
mised premises by the landlord, or one surrendering to his 
rights, the tenant is precluded, as well after the termination 
of the lease as during its continuance, from calling the title 
of the plaintitf in question, or from setting up an outstanding 
title in a stranger, or third person.— Russell v. Erwin’s Adm’r, 
38 Ala. 44; Shelton v. Eslava, 6 Ala. 230; Seaberry v. Stew- 
art, 22 Ala. 207; 4 Wait’s Act. and Def. p. 258, § 2; Taylor’s 
Land. and Ten. § 629. 

The rule might, of course, be otherwise, upon well settled 
grounds of reason, public policy, and principle, where the 
tenant had been induced to accept a lease through fraud, 
mistake, or misrepresentation.—Camp v. Camp, 15 Amer. 
Dee. p. 60 and p. 69, note. 

The defendants, in this case, after the first action of eject- 
meni against them brought by Hall, in which he recovered 
the premises here sued for, submitted to Hall’s claim as 
administrator of the estate of Lalouette, and paid him rent 
from the year 1867, to, and including, the year 1872. Hall 
was, of course, a mere trustee, representing the creditors 
of the estate, if any, and also the heirs. No debts being 
proved against the estate, his recovery enured to their ben- 
efit, between whom and himself there is manifest privity. 
Bennett v. Covelman, 48 Barb. (N. Y.) 73. It is, therefore, 
immaterial in this action whether the title of the plaintiffs is 
good or bad, or whether the lands sued for had escheated to 
the State of Alabama, or otherwise. These questions can 
not be raised by the defendants, so long as they continue to 
hold under their originally acquired possession, derived as 
tenants from Hall, the administrator. 

It is objected, and further assigned for error, that the 
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record shows a separate judgment entry against each of the 
several defendants in the court below. Conceding that this 
objection is taken in time, without being first urged in the 
lower court, the defect is a clerical error, or want of form 
merely, which can be corrected in the appellate court. 
Where there are more defendants than one, the statute 
authorizes the jury to “assess damages arising from the 
detention of the land [sued for] and injury thereto, in sever- 
alty, against each defendant for distinct damages.”—Code 
1876, § 2964. Whether this confers the authority to enter a 
separate judgment or not against each defendant, the better 
and more proper practice is to have but one judgment entry, 
with the assessment of damages only in severalty. 

Let the judgment of the Cireuit’ Court be, accordingly, 
corrected here, and a judgment entered, with a writ of pos- 
session, against all of the defendants, for the premises, with 
costs, and with an assessment of damages in severalty, 
according to the verdict of the jury—Code 15876, $$ 3155, 
3943, 3946; Smith v. Kennedy, 63 Ala. 334 ; Jean v. Sandi- 


Jord, 39 Ala. 317; Jackson v. Shipman, 28 Ala. 488. 


Affirmed. 


STONE, J. (dissenting).—I dissent from that part of the 
foregoing opinion which holds that the record of the final 
settlement and distribution of the estate of Lalouette, made 
by Hall, the administrator, was legal evidence against 
Bishop and others, that the plaintiffs in this action are the 
heirs at law of Antoine Lalouette. I think the case of La- 
louette v. Lipscomb, 52 Ala. 570, was erroneously decided, and 
that it should be overruled. I ean not perceive on what 
principle Hall’s admission, even of record, if you please, that 
certain persons were the legal heirs of a decedent, whose 
personal representative he was, should conclude, or in any 
way bind his tenants, who had previously taken possession 
under him, that the present plaintiffs were in fact the heirs 
of his intestate. The probate proceeding was res infer alios 
acta. Bishop and his co-defendants had acquired possession 
under Hall, as the administrator of Antoine Lalouette. 
This estopped them from disputing Lalouette’s title. So, 
when the purposes of the administrator were accomplished, 
and the right of the administrator to withhold the possession 
of the realty from the heirs had thereby ceased (see Calhoun 
v. Fletcher, 63 Ala. 574), then the tenant was estopped from 
disputing the title of the heir, as, by the lease, he had estopped 
himself from disputing the title of the ancestor. The heir’s 
title was the ancestor’s title, and the estoppel applied as well 


after descent cast, as before. But this in no manner 
Vou, LXvII, 
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determined who the heir was. The record in this case raises 
the question, who were the heirs? The defendants were 
authorized to demand legal proof of that fact. I do not 
think the proof offered was legal evidence against them. 


MeEliderry v. Jones. 
Statutory Real Action. 


1. United States treasury notes legal tender.—United States treasury notes are, 
equally with gold and silver, a Jegal tender at their nominal value for the pay- 
ment of debts, whether such debts were contracted before, or after, the passage 
of the acts of Congress authorizing their issue, and declaring them a legal 
tender. 

2  Depreciated currency ; promise by debtor to inake good, deficiency caused by 

peyment of, valid.—A promise by a debtor, who pays depreciated currency to 
his creditor, to make good the deficiency, is founded on a valuable considera- 
tion, and may be enforced, although the creditor may have surrendered the 
evidence of the debt. 
3. Debtor: promise to pay more than due to creditor, not to be enforced.—But a 
promise by a debtor, who tenders money to his creditor, such as the latter is 
bound to receive, and which is the full measure of the debtor's liability, to pay 
more in another currency, of greater value in the transaction of business, 1s 
without consideration, and can not be enforced. 


AppEAL from Talladega Cireuit Court. 

Tried before Hon. Joun HENDERSON. 

This was a statutory real action, brought on the 9th of 
February, 1572, by Thomas MecElderry against MeMin Jones. 
On the trial, the plaintiff read in evidence three promissory 
notes, for one thousand dollars each, made by the defendant 
on January 24, 1859, and payable to the plaintiff, in one, two, 
aud three years after date. The plaintiff also read in evi- 
dence, a mortgage on the lands sued for, which recites that it 
was executed to secure the payment of the notes. There 
were various credits on these notes, but none of them were 
controverted, except as follows: It appeared, from the evi- 
dence, that about June 12th, 1866, when United States treas- 
ury-notes were at a discount of from thirty-five to forty per 
cent, the defendant went to plaintiff’s house, taking with him 
$2,000 in United States treasury-notes. He asked the plain- 
tiff if he was willing to take these notes at par value, and 
plaintiff declined to do so. Defendant then handed the 
package of notes to plaintiff, who counted it over, found that 
it contained $2,000, and thereupon entered a credit of $500 
on each of the three promissory notes. Defendant did not 
assent to this, nor did he object to it. If the treasury-notes 
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or “legal tender notes” were taken at their face value, very 
little, if anything, was due on the mortgage debt. The court 
charged the jury, “that if they believed, from the evidence, 
that on the 12th day of June, 1866, the defendant paid the 
plaintiff $2,000 in legal tender notes, the defendant is in law 
entitled to a credit of $2,000 on the notes read in evidence, as 
of the date of such payment, and that a credit of $2,000 of 
that date should be allowed, in favor of the defendant, by the 
jury, in making up their verdict. The plaintiff excepted to 
this charge. The plaintiff then asked the court to give the 
following written charge: “If the jury believe, from the evi- 
dence, that on the 12th day of June, 1866, the defendant paid 
the plaintiff $2,000 in United States notes, commonly called 
“legal tender notes,” and, at the time of such payment, said 
notes were at a discount of from thirty-five to forty per cent. 
as compared with gold or silver coin, and at the time of the 
payment there was an express, or implied, agreement between 
the parties, that such notes were paid and received at twenty 
per cent. discount, then the defendant is only entitled toa 
credit of $1,500 on account of such payment.” This charge 
the court refused to give, and the plaintiff excepted. There 
was a verdict for the defendant. The errors assigned are 
the giving of the charge, and the refusal to charge as 
requested. 


Joun T. HEF, for appellant.—The debt due to McElderry 
was payable only in coin, when it was created, and the par- 
ties may agree as to the rate at which treasury-notes shall be 
received and credited on it.—Bush v. Baldry, 11 Allen, 369 ; 
Sears v. Dewing, 14 Allen, 426; Starwood v. Flagg, 98 Mass. 
125. The difference between the value of coin and legal 
tender notes is recognized in law.—Ezell v. Parker, 41 Miss. 
528; Holt et al. v. Given, 43 Ala. 613. There was a moral 
obligation to pay the debt in coin, and, hence, after a volun- 
tary payment by the debtor in depreciated currency, it can 
not be subsequently avoided.—Jones v. Thomas, 5 Cald. 645 ; 
74 Pa. St. 371. The agreement of the parties to pay and 
receive legal tender notes at less than their nominal value is 
binding, and the change in the decisions of the Supreme Court 
of the United States can not affect such an agreement.—Har- 
ris v. Jex et al., 55 N. Y.421; 1 Wall 175; Gilman v. Douglas, 
7 Nev. 28. 


Taut Braprorp, for appellee—When Jones paid McEl- 
derry the $2,000 in United States treasury-notes they were 
legal tender for the payment of debts, their value was fixed, 


and was equal to the same amount of gold coin. This was 
Vou. LXvIt. 
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settled by the decision of the Supreme Court of the United 
States in the “Legal Tender Cases,” (17 Wallace), and whatever 
may be our opinion as to the manner in which this decision 
was reached, we must regard it now as a correct exposition 
of the law. An agreement by Jones to pay more than the 
original indebtedness, under the facts in this case, would 
have been “nudum pactum.” The legal tender quality of the 
notes could not be changed by private agreement. But 
appellee insists that there was no evidence bejore the jury, 
showing, or tending to show, that Jones agreed that the $2,000 
should be taken by McElderry at $1,500. 


BRICKELL, C. J.—This was a statutory real action by a 
mortgagee to recover from the mortgagor possession of 
the mortgaged premises. The only defense insisted upon 
was the payment of the mortgage debt before the commence- 
ment of suit. Whether the defense was available, was not mat- 
ter of controversy in the Circuit Court. The contention by the 
parties was limited to the fact of payment, and the instrue- 
tions given and refused, all proceed upon the hypothesis, 
that if the fact of payment was proved, it was an available 
and complete defense. Whether the mortgagee can not 
‘recover in ejectment after payment of the mortgage debt, is a 
question which has not been heretofore decided, and which 
we now leave open, this cause, as it is presented, not involv- 
ing it.— Collins v. Robinson, 33 Ala. 91. 

United States treasury-notes are, equally with gold coin, a 
legal tender at their nominal value for the payment of debts, 
whether the debts were contracted prior or subsequent to the 
acts of Congress authorizing their issue and declaring them a 
legal tender.— Legal Tender Cases, 22 Wall. 459. Whoever 
may tender, or may receive the one or the other, tenders or 
receives all that can by law be demanded in payment—the 
one is the legal equivalent of the other. If the mortgagor 
had made a payment of two thousand dollars in United States 
treasury-notes, declared a legal tender by the acts of Con- 
gress, to that extent the mortgage debt was extinguished, 
the promise of the debtor was fulfilled, the obligation of his 
contract satisfied. This was the simple proposition embodied 
in the instruction given, to which an exception was reserved. 

If a debtor makes a payment in depreciated currency, 
promising the creditor to make good the depreciation, the 
promise is founded on a valuable consideration, and will be 
enforced, though the creditor may have surrendered the evi- 
dence of debt.— Jills v. Geron, 22 Ala. 469. This is certainly 
true of bank notes, not a legal tender, not money in contem- 
plation of law, but which by common consent, in the ordinary 
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course and transaction of business, are treated and esteemed 
as money. Itis the consent of those who employ them that 
gives them currency and value as money, and the consent 
may be yielded, or refused, at the election of all to whom they 
are tendered. If it is yielded upon a promise that they shail 
be made the equivalent of money—of that which, by law, is 
made the currency, and which may be tendered and ‘must ‘be 
received in payment of debts, there is a consideration for the 
promise. But there can be no consideration for the promise 
of a debtor who tenders money to his creditor, which the 
creditor is bound to receive, and which is the full measure of 
the debtor’s liability to pay more, because there is another 
kind of money, no more in legal contemplation than the equiv- 
alent of that which is tendered, having a greater value in the 
transaction of business. If there was an agreement by the 
appellee that the treasury-notes should be accépted at their 
value as compared with gold coin, instead of their nominal 
value, it was without consideration, and did not lessen his 
right to a credit on the mortgage debt, for their nominal 
value. There was no error in the refusal of the instruction 
requested, and the judgment of the Cireuit Court is atlirmed. 


Bull v. The Mobile & Montgomery 
Railroad Company. 


Action by Employee against Railroad Company for damages 
Jor Personal Injury. 


1, Employee of railroad company; when cannot recover against, for personal 
injury.—A railroad company is not liable for damages, at the snit of one of its 
employees, for injuries received in a collision between two trains, when such 
collision was caused by gross negligeuce on the part of the officers in charge 
of one of the trains. 


APppEAL from the Cireuit Court of Mobile. 

Tried before Hon. H. T. Tovnany. 

On the night of March 13th, 1876, at about ten minutes after 
12 o'clock an irregular train, running from Montgomery to Mo- 
bile, over the defend: ant’s railroad, “collided at Greenville with 
the regular train running north. The north bound train was 
standing on “ the switch frog,” just north of the station, and 
the south bound train came at a speed of about twetve miles 


an hour into the station. The engineer on the latter train 
Vou, LXxvu. 
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was seated with his head lying on his arm, in which position 
he had remained while the engine had traveled about five 
miles. He testified, however , that he was not asleep. The 
station was at the top of an. up grade, and all the evidence 
was to the effect, that if the engineer had “ shut off steam,” 
at the beginning of the up grade, he could have stopped his 
train without the aid of the brakes. There were three brakes 
on the train, one of which was out of order. Appellant was 
a fireman on the irregular train, and as soon as he saw the 
north bound train cried out, “ there is an engine on the main 
line,” and ran to pull thebell line, and to put on the “ tender 
brake.” In doing this, he was caught between the engine and 
tender, and seriously hurt, receiving a flesh wound in the 
thigh, and a contused wound in the foot. He was confined to 
his bed for a long time, and was put to great expense for med- 
ical and other attention. This action was brought to recover 
damages for the injuries thus sustained... On the trial, it ap- 
pe: ared that both the engineer and the conductor on the i irreg- 
ular train were competent men to fill their respective places : 
that it was the duty of the “ yard master” to make up the 
trains, and that the number of cars, and of brakes, was left to 
their judgment and skill; that one of these “ yard masters ” 

was discharged for intemperance, but it did not appear that 
he had made up the train on which appellant was injured. 
The court charged the jury, at the request of appellee, “ that 
if they believe d the evidence they must find for the defend- 
ant.” The action of the court in giving this charge is assigned 
for error. 


McKiysrry & Sox, for appellant.—The damage to appel- 
lant was caused by the negligence of the defendant, appellee, 
in the insufficient equipme nt of its trains. The collision in 
which he was injured arose from the inability to check the 
speed of the train, because the brakes were insuflicient, and 
therefore the : appellee is liable.—4 Port. 224, 22 Ala. 294 ; 24 
Ala. 21; 25 Ala. 659; 42 Ala. 672; 48 Ala. 459. There was 
evidence tending to show that the brakes were insuflicient ; 
that appellant’s injury was caused by inability to check the 
speed of the train for that reason ; that the officer, who had 
charge of making up the trains, was of intemper rate habits. 
The charge of the court withdrew all this evidence from the 
consideration of the jury, thus invading its province.——30 


Ala. 253; 36 Ala. 449; 33 Ala. 429; 39 Ala. 169. 


Grecory L. Suirn, for appellee.—The injury to appellant 
was caused by the negligence of the engineer, in running too 
fast. He was a fellow servant of appellant, and the latter 
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cannot recover for an injury caused by his negligence.—.V/. 
& VU. R. R. v. Thomas, 42 Aia. 700; Walker v. Bolling, 2 Ala. 
309 ; Smith v. M. & M. R. R. 59 Ala. 245. The evidence only 
tended to show that the brakes were insufficient generally, 
but unless the insufliciency was the proximate cause of the 
injury, appellee is not liable.-—Lane v. Atlantic Works, 111 
Mass. 135; 11 Ohio St. 333; 35 N. Y. 210; 6 Jones N. C.; 
46 Pa. St. 151. And it must be shown, that appellee failed 
to use due diligence in selecting a competent man to prepare 
the train, or failed to supply the necessary implements to 
construct the train properly. J/ & W &. RB. Co. v. Thomas, 
(supra), and the burden of proof was on appellant. The mak- 
ing up of the train was left to the skill of the yard master, 
and if the company had selected a competent man to fill this 
place, they are not liable to appellant for an injury caused 
by his negligence. There was no conflict in the evidence and 
the general charge was properly given.—20 Ala. 691; 56 Ala. 
549; 22 Wall. 116. When the evidence justifies the general 
charge, it should be given, for in this way only , can a corpor- 
ation be protected.—31 Com. B. 918; 3 C. B. (N. S.) 166; 
7 Am. Rep. 123. 


STONE, J.—There can be no question that the injury of 
which plaintiff complains, was the result of gross careless- 
ness. The testimony, although voluminous, is not in con- 
flict, except on a few minor and immaterial points. It all 
points in one direction—namely, that the collision resulted 
from the gross carelessness and disobedience of orders, of 
which the officer or officers having charge of the running 
of the down train were guilty. Why the engineer, expecting 
to meet a regular train at Greenville, should approach that 
station at the speed the testimony discloses, and why t!:e con- 
ductor, and even the fireman, did not take steps to counter- 
act such recklessness, are questions which our want of knowl- 
edge of the government of trains does not enable us to an- 
swer. Charity suggests that the engineer was asleep, and the 
testimony of the wituess Harris tends to confirm the suspi- 
cion. No want of skill is imputed to the engineer or con- 
ductor, while all the testimony tends to show they were com- 
petent. Plaintiff being an employee of the railroad company 
and fellow-servant of the officers through whose negligence 
the injury was done, the case falls directly within the prin- 
ciple declared in Mobile & Montgomery Railway Company v. 
Smith, 59 Ala. 245; and the charge of the court was, there- 
fore, free from error. 


Affirmed. 
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Burns v. Henry. 
Trover before Justice of Peace; Plea, want of Jurisdiction. 


1. Justice of peace; when has no jurisdiction in actions of trover.—Justices of 
the peace have no jurisdiction, in actions of trover, when the amount of 
the damages claimed exceeds fifty dollars. 

2. Jurisdiction; when want of is apparent on the pleadings, how taken advan- 
tage of. —When in an action of trover before a justice of the peace, the jus- 
tice’s want of jurisdiction is apparent on the complaint, und, in the judg- 
ment, the detendaut is not put to his plea, but may take advantage of it, by a 
motion to dismiss the case. 

3. Same; when want of is not apparent on the fuce of proceedings, how advan- 
tage tulven of.—In such a case, if the justice’s want of jurisdiction does not 
appear on the face of the complaint, the facts which show it must be set up 
by plea in abatement to the jurisdiction. 


AppEAL from the Cireuit Court of Etowah. 
Tried before Hon. W. L. Wurriock. 


The facts are stated in the opinion of the court. 
J. L. Cunnincuam, and Aiken & Martin, for appellant. 


Denson & Disqur, for appellee.—-The motion to dismiss, 
for want of jurisdiction in the justice’s court, was properly 
overruled.—Const. Ala. Art. V1, § 26. Even if the amount 
claimed was beyond the jurisdiction of the justice, the 
defendant waived any objection on that ground,-by failing 
to file a plea to the jurisdiction, and taking the case to the 
Cireuit Court. Appeals from such courts are, in the Circuit 
Courts, tried de novo, without regard to defects in the sum- 
mons, or other proceedings before the justice.—Code, § 3121 ; 
Glaze v. Blake, 56 Ala. 379. 


SOMERVILLE, J.—This is an action of trover, claiming 
the sum of one hundred dollars damages for the conversion 
by the appellant, Burns, of four bales of cotton and one 
horse, the property of the appellee, Henry. It was origin- 
ally commenced in November, 1876, before a justice of the 
peace, where a motion was made by the defendant to dismiss 
the case for want of jurisdiction, which was refused to be 
entertained by the justice, who, thereupon, proceeded to 
trial, and rendered judgment against the defendant for the 
sum of $68.83, and costs of suit. On appeal to the Circuit 
Court, the motion to dismiss, for want of jurisdiction by the 
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justice, was renewed and overruled, and the refusal of the 
court to grant the motion is assigned for error. ' 

In Carter v. Alford, 64 Ala. 236, it was held, that under 
the provisions of Art. 6, § 26, of the present Constitution (of 
1875), and of section 757 of the present Code (of 1876), a 
justice of the peace has no jurisdiction of actions brought 
for the recovery of specific property, where the value of such 
property sued for exceeds the sum of fifty dollars. The 
decision was put upon the ground that this section of the 
Constitution, conferring jurisdiction on justices where the 
amount in controversy does not exceed one hundred dollars, 
is not self-executing, but requires legislation to give it effect. 

It is equally manifest, for like reasons, that the jurisdic- 
tion of justices, in actious of trover and other forts, is con- 
fined by the statute to cases “where the damages claimed do 
not exceed fifty dollars.”—Code 1876, $ 757, subdiv. 2; Car- 
ler v. Alford, supra. 

The justice, before whom the case originated, very clearly, 
therefore, had no jurisdiction of the subject matter, because 
the damages claimed, and also the judgment rendered, ex- 
ceeded the sum of fifty dollars.—Crabtree v. Cliatt, 22 Ala. 
181; 2 Brick. Dig. p. 177, § 31. 

This want of jurisdiction is apparent on the face of the 
proceedings, both in the complaint, and the amount of the 
judgment rendered. Where such is the case, we see no rea- 
son why a party defendant should be put to his plea denying 
the jurisdiction. An objection, interposed by motion to 
dismiss, is sufficient, especially in view of the want of form- 
ality and technical accuracy which is permitted to character- 
ize proceedings in justice’s courts. It is well settled that a 
motion to dismiss a suit, for want of jurisdiction of the sub- 


ject matter, is never out of time. This can not be waived by 


consent, as want of jurisdiction over the person may be. It 
is admitted, however, that this principle would not apply so 
far as to oust the jurisdiction of the Circuit Court, after ap- 
peal from a justice’s decision, if the defendant waives all 
objection on that ground ; for the Cireuit Court can hear and 
determine the case by virtue of its general jurisdiction over 
the amount claimed.— Vaughan v. Robinson, 20 Ala. 229. If 
it does not appear on the face of the complaint, the facts 
showing a want of it must then be set up by a plea in abate- 
ment, denying jurisdiction. These principles, we think, are 
amply sustained by the following authorities: Stoughton v. 
Mott, 13 Vt. 175; Gormly v. McIntosh, 22 Barb. (N. Y.) 271; 
Wildman v. Reder, 23 Conn. 172; Thompson v. Morton, 2 
Ohio St. 26; 2 Brick. Dig. p. 177, § 32, and cases cited ; 


VoL. LXviI. 
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Crabtree v. Cliatt, 26 Ala. 181. The case of Glaze v. Blake, 
56 Ala. 379, is not inconsistent with these views. 

The Circuit Court erred in overruling the motion to dis- 
miss, which should have been granted. Proceeding to ren- 
der the judgment here, which should have been rendered 
there, we hereby reverse the judgment of the Circuit Court, 
and dismiss the cause, taxing the appellee with the costs in 
this and the lower court. 


Srone, J., dissenting. 


Collins v. Greene. 
Action on Written Contract ; Plea, Set-off. 


1. Administrator ; when may sue individually on contracts made with him in 
his representative character.—-If an administrator has accounted for the proceeds 
of contracts made with him in his representative character, or if he has been 
charged with them on his settlement, orif a claim grows out of his unauthor- 
ized disposition of the assets of the estate, by which he rendered himself liable 
therefor, and from which he has not been discharged, his right to sue indi- . 
vidually, on such contracts, or claims, continues as long as he is administra- 
tor, and afterwards, and his personal representative may sue on them. 

2. Same; when cannot sue individually on such coniracts.—If, however, the 
admistrator has settled the estate, and has been discharged, without having 
been charged with such proceeds, then he can maintain no action on such 
contracts, or claims, and the right to sue passes to the succeeding adminis- 
trator. 

3. Set-off ; when will be allowed.—It the defendant could maintain a suit in 
his own name on the demand which is proposed as a set-off, and if he owned 
it before action brought, or (if the action be by an assignee), before notice of 
assigument, provided the cause of action is not commercial paper, such set- 
off will be allowed. 

4. ** Sounding in damages merely ;” meaning of these words in the stalutes req- 
ulating set-offs.—Claims for which the law furnishes no standard of measure- 
ment, even when the fucts are ascertained, ‘‘sound in damages merely,” 
but those, the value of which may be measured by a pecuniary standard, 
when the facts on which they are based are established, do not ‘‘sound in 
damages merely,” and may be the subject of a set-off. 

5. Set-off; executor sued individually can not set-off debt due him as such.— 
An executor, when sued individually, can not set-off agaiust the plaintiff's 
demand, damages arising from the failure of the plaintiff to comply with his 
purchase of lands, which were sold by the register in chancery, on a bill 
filed by such executor to enforce the vendor’s lien, held by the testator on the 
lands. 


AppEaL from DeKalb Cireuit Court. 

Tried before Hon. Lewis WYeEruH. 

The material facts of the case are given in the opinion of 
the court, and it is only necessary to set out here a part of 
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the pleadings, and the charges of the court. The defendant 
filed ten pleas. The substance of the 3d, 8th, 9th, and 10th 
pleas are given in the opinion. Plaintiff demurred to the 
3d plea, because it set up a separate and distinct contract 
from the one sued on, and between different parties, and de- 
murred to the eighth, ninth, and tenth pleas on these grounds, 
and also, because the demand set up as a set-off in them, 
was not mutual. The court sustained the demurrer to the 
third, ninth and tenth pleas, and overruled the demurrer to 
the eighth plea. 

The court charged the jury, “that the written contract 
between Haralson and Collins, of date Dee. 16, 1873, and 
read in evidence before them, imposed no legal obligation 
upon said Haralson to pay to Collins, the amount of his bid 
for the lands bid off by him at register’s sale, and interest 
thereon, or auy portion of the principal or interest of the 
same.” The defendant excepted to this charge. The defend- 
ant requested the court to give the following written charges, 
viz: 1. “ That the contract between said Haralson and Col- 
lins of Dec. 16, 1873 (read in evidence), imposes on said 
Haralson, the obligation to pay to the defendant principal 
and interest of the sum bid by him for said land, by the first 
day of the next term of the Chancery Court for DeKalb 
county, after the 16th of Dec. 1873.” 2. ‘That if the jury 
believe from the evidence that Haralson bid off the land at 
the register’s sale, for four thousand dollars, in June, 1870, 
and failed to comply with the terms in paying the money, 
and that he agreed to pay the same in the written contract 
of Dec. 16, 1873 (read in evidence), and that he failed to pay 
the same, or any part thereof, and that said land was ordered 
to be re-sold, and was re-sold, in January, 1877, for the sum 
of four thousand dollars cash, and that said instrument of 
Dec. 16, 1873, was executed and delivered to the defendant 
before the transfer of the note sued on to plaintiff, then the 
defendant is entitled to set-off against the plaintiff’s demand, 
the legal interest on Haralson’s bid of four thousand dollars, 
for said land in Sept., 1870, up to the second sale of said 
land in June, 1877.” The court refused to give either of 
these charges, and the defendant excepted. There was a 
verdict and judgment for the plaintiff. The action of the 
court in sustaining the demurrers to defendant’s pleas, and 
in giving and refusing the charges, is assigned as error. 


M. T. Turney, and Jas. Arken, for appellant. 


Cooper and Reeves, Brace & THortneron, and Wartrs & 


Sons, for appellant.—The demurrer to the defendant’s pleas 
VoL. LXvu. 
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were properly sustained, for they set up matters of defense 
which do not belong to the defendant in the capacity in which 
he is sued, but in a different capacity, i. e.,as executor of the 
will of George.— Tillinghast v. Johnson, 5 Ala. 514. The de- 
fendant could not set-off, in this action, damages for the 
breach of the injunction bond, for the register in chancery is 
the person entitled to sue on such a bond. The court must 
construe all written contracts, and the construction given to 
the contract in this case was certainly correct. 


STONE, J.—Collins, as the executor of George, on bill 
filed against one Walker, obtained a decree to sell lands, in 
payment of the purchase-money thereof, due to his testator’s 
estate. The lands were sold by the register in 1870, and 
Haralson became the purchaser at the price of four thousand 
dollars. He failed to pay the purchase-money, and litiga- 
tion grew up between him and Collins in regard to it. Col- 
lins was moving to have an order of resale; and Haralson, 
claiming that he had paid the purchase-money, filed a bill 
and obtained an injunction, enjoining a second sale. Haral- 
son had also filed exceptions to the report of sale made by 
the register, as we infer from the record, and the exceptions 
had not been acted on. At this stage of the litigation, the 
parties came to an agreement of compromise at the De- 
cember term, 1873, of the court, and entered into a written 
agreement, signed December 16th, 1873. Haralson agreed 
to withdraw all exception to the report of sale, and to allow 
it to be confirmed. He also agreed to “ withdraw all oppo- 
sition to the order of sale heretofore made and decreed being 
renewed, and to interpose no objection or opposition to said 
land being sold under said decree, at any time after the [then] 
next term of said court, upon condition that he [Haralson| 
failed to pay to the complainant, or to the register of the 
court, the amount bid by him, said Haralson”—($4,000)— 
with interest from the date of the purchase, and certain 
costs. The cause was continued under, and by the terms of 
this agreement. The agreement contained the further pro- 
vision, that Haralson would, and did, at that term—Decem- 
ber, 1873—dismiss his bill of injunction theretofore filed 
against the said Collins, as executor aforesaid, at his, Haral- 
son’s costs; and Haralson and his sureties were released 
from all liability for damages on the injunction bond. Pur- 
suant to this agreement Haralson’s bill was dismissed, and 
the report of sale confirmed : the latter order at December 
term, 1874. At that term, Haralson not having paid the 
purchase-money, an order for a re-sale was granted ; and in 
1877, the register made and reported a second sale to one 
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Vance, for four thousand dollars cash. Six or seven years 
intervened between the first and second sales. The plead- 
ings set forth, that in 1875 Haralson filed another bill against 
Collins, and obtained an injunction thereon, again restrain- 
ing the sale of said lands under the renewed decree, on the 
same ground as before—that he had paid the purchase- 
money. In obtaining each of said injunctions, the pleadings 
aver he had given the customary bond to pay damages, if 
the injunction should be dissolved. The second injunction 
was dissolved, the bill dismissed, and on appeal to this court, 
the decree of the Chancellor was affirmed.—Haralson v. 
George, 56 Ala. 295. 

The present suit, brought by Greene as the indorsee of 
Haralson, is founded on a written contract, as follows : 

“Lebanon, Alabama, August 5th, 1873: $1500.00. Re- 
ceived of W. J. Haralson fifteen hundred dollars upon lands, 
to be repaid with interest thereon, to said Haralson, or his 
order, at the termination of a certain injunction suit now 
pending in the Chancery Court of DeKalb county, Alabama, 
wherein said Haralson is plaintiff, and the undersigned, Al- 
fred Collins, ex’r of the last will of C. D. George, dec’d, is 
defendant ; and it is agreed by the parties that this transac- 
tion is not to be given or received as evidence for or against 
either party on the hearing of said injunction cause. (Signed) 
Alfred Collins.” 

The present suit was brought February 28th, 1876. 

The main questions in this cause arise on the Circuit 
Court’s rulings on the demurrers to defendant’s pleas of set- 
off. The 3d plea seeks to set-off in this action the damages 
sustained in the loss of interest between the first and second 
sales. The 8th plea counts on the damages Collins sustained 
in the alleged breach by Haralson, of the agreement of De- 
cember 16th, 1873, the substance of which is given above, 
and offers to set-off such claim for damages against plaintiff’s 
demand. Plea No. 9 relies on, and offers to set-off the dam- 
ages defendant had sustained, in consequence of the injunc- 
tion bond, given by Haralson in the first suit by him, to 
prevent a second an of the property ; and Plea No. 10 counts 
on the damages resulting from the bond given, and injunc- 
tion obtained in the second suit by Haralson. The Circuit 
Court sustained plaintiff’s demurrers to pleas numbered 3, 
9, and 10, and overruled them as to plea 8. There are three 
aspects in which these pleas should be considered : 

First. Could Collins sue and recover injhis own name, as 
an individual, on the facts set up in them, or either of them ? 

Second. If he could, can he use the claim as a set-off 

Von, Lxyn, 
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against a suit which only authorizes a personal recovery 
against him ? 

Third. The question of mutuality out of the way, is the 
demand of such a character as to constitute a good set-off 
against a money demand ? 

First. An administrator may sue individually on a contract 
made with him in his representative capacity. This right 
continues as long as he remains administrator, and afterwards, 
and to his personal representative after him, if he has ac- 
counted for the proceeds, or is charged with them in his 
settlement, or, if the claim grew out of an unauthorized dis- 
position by him of the assets of the estate, by which he ren- 
dered himself liable therefor, unless he has been discharged 
from such liability. 1f he has settled the administration, 
been discharged, and has not been charged with such sum, 
then he can maintain no action on the claim, and the right 
to sue passes to the succeeding administrator.— Harbin v. 
Levi, 6 Ala. 399; Tate v. Shackleford, 24 Ala. 510; Arring- 
ton v. Hair, 19 Ala. 243; Watson v. Collins, 37 Ala. 587; 
Tompkins v. Reynolds, 17 Ala. 109. 

Second. On the question of ownership of a demand, which 
will authorize its use as a set-off or cross-action, if the de- 
fendant owned it before action brought, or (if the action be 
by an assignee), before notice of assigument, provided the 
cause of action is not commercial paper; and if the cross 
demand be such that the defendant could maintain a suit on 
it in his own name, then such set-off will be allowed.— Bra- 
zier v. Fortune, 10 Ala. 516; Hall v. Chenault, 13 Ala. 710; 
2 Brick. Dig. 423, § 22. 

Third. “ Mutual debts, liquidated and unliquidated de- 
mands, not sounding in damages merely, subsisting between 
the parties at the time of suit brought, may be set-off one 
against the other.”—Code of 1876, § 2991. What is meant 
by the phrase, “ sounding in damages merely,” is that class 
of claims for which the law furnishes no standard of meas- 
urement, even when the facts are ascertained. Actions of 
trespass, assault and battery, actions for slander, malicious 
prosecution, &e., are of this class. On the other hand, if 
the claim be one, which, when the facts upon which it is 
based are established, the law is capable of measuring its 
value by a pecuniary standard, then it is not a claim sound- 
ing in damages merely, and may be the subject of a set-off. 
Sledge v. Swift, 53 Ala. 110, and authorities cited ; Rosser v. 
Bunn, at the present term. 

There is a fourth question, not directly presented in this 
case, but which bears somewhat on the question we are con- 
sidering. Independently of the agreement of compromise of 
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December 16th, 1873, in whom was the right of action to 
recover of Haralson the damages sustained by his failure to 
comply with his purchase made in 1870? Under our rulings, 
the action could have been maintained either by the register 
of the court, or by the person to whom the money would be- 
long when collected.— Robinson v. Garth, 6 Ala. 204; Hutton 
v. Williams, 35 Ala. 503. But this right, not being based on 
a contract made with, or promise to pay Collins, would not 
support an action brought in his own name as an individual. 
To recover, he must have sued as executor. These damages, 
based alone on Haralson’s default as a purchaser, could not 
be the subject of a set-off in this action, for want of mutual- 
ity. The debt of Collins was an individual liability. His 
claim against Haralson would be as executor of George. 

The principles we have stated above are fatal to the de- 
fenses set up in pleas 3, 9, and 10, and the demurrers to them 
were properly sustained. The sale was made by the regis- 
ter, and hence, Haralson’s contract was made with him. Col- 
lins could not sue him for damages he had suffered from the 
failure to pay, except in the right in which he had sued and 
obtained his decree. That was as executor of George, to 
whose estate the money would belong when collected. So, 
of the defenses set up in pleas 9 and 10. Injunction bonds 
are payable to the 1egister—Code of 1876, § 3871—and are 
in no sense contracts with the defendant in the suit. Collins 
could sue upon them only in the right injuriously affected by 
the injunctions. That was as executor of the decedent, 
whose lands were the subject of the suit. Plea number 8 
sets forth a breach by Haralson of the agreement of com- 
promise of December 16th, 1873, and avers damages as _ the 
result of such breach. This being under a contract made 
directly with Collins, presents matter of a legal set-off, to 
the extent Collins sustained damages caused by such breach. 
The rule for damages in such cases is laid down in Bolling v. 
Tate, at the present term. But the demurrer to this plea 
was overruled, and the record presents no rulings or charges 
based upon it, to which exceptions are reserved. 

As to the charges of the court, to which exceptions were 
reserved ; we agree with the Circuit Court in the construc- 
tion of the agreement of December 16, 1873. While it 
bound Haralson to do certain things, and not to do others, it 
imposed no legal obligation on him to pay Collins the 
amount of his bid for the lands bid off by him at the regis- 
ter’s sale, or any portion of the principal or interest thereof. 
That obligation was left, as the fact of his purchase had cre- 
ated it, not strengthened or varied in the least, by the agree- 


ment entered into. Certain rights were secured to Haral- 
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son under the agreement, and certain privileges, if he paid 
the principal and interest of his bid, and certain costs, by 
the, then, next term of the Chancery Court. He gave no 
additional promise to pay. The first charge asked by de- 
fendant, asserts thezconverse of the above proposition. The 
second charge asked, asserts the proposition, that the de- 
fense attempted under plea number 3, is a good defense to 
this action. We ,have shown above that neither of these 
charges should‘ have been given. We deem it unnecessary 
to notice the various other rulings of the Cireuit Court, to 
which exceptions were reserved. They are free from error. 
Affirmed. 


Clark & Murrell «. The Port of Mo- 
bile. 


Action for Penalty for Violation of Municipal Ordinance. 


1. Taxation; statule fixing basis of on statute of another State, unconstitutional. 
The statute which provides, that if any other State requires of an insurance 
company created, or organized by the laws of Alabama, any deposit of secur- 
ity or payment of taxes, fines, penalties, certificates of authority, or license 
fees, greater than the amount required for a similar purpose from similar com- 
panies of other States by the then existing laws of Alabama, then all the com- 
panies of such States establishing, or having heretofore established agencies in 
this State, are required to make the same deposit, for a like purpose, with the 
‘Treasurer of this State, and pay to the State Treasury for taxes, fines, penal- 
ties, and license fees, an amount equal to the amount of such charges and 
payments, imposed by the law of such State upon the companies of this State, 
and the agents thereof, is violative of the constitutional provision, which re- 
quires uniformity of taxation, upon the property of individuals and corpora- 
tions (Art. XL§ 6), and is an unwarranted delegation of the legislative power of 
this State to other States. 

1. Payment of license under, no protection.— Hence the payment by a Mis- 
sissippi insurance company doing business bere of $1,000 tor a State license, 
which, by the law of Mississippi, is declared to be in full of taxes and licenses, 
State, county, and municipal, being unauthorized, does not relieveit from the 
payment of a municipal tax or license. 


ApprEaL from the City Court of Mobile. 
Tried before Hon. O. J. SEMMES. a 
The facts are sufliciently stated in the opinion. 


OveratL & Brsror, for appellant. 


Braxton Brace, for appellee. 
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SOMERVILLE, J.—This is asuit for a penalty of ten dol- 


lars, imposed on appellants by the Recorder’s Court of the 
Port of Mobile, for alleged violation of a municipal ordinance 
of that city, requiring a license for the exercise of the priv- 
ilege of carrying on the insurance business. The appellants 
were agents of the Columbus Fire Insurance Company, an 
insurance corporation chartered under the laws of the State 
of Mississippi. The laws of that State require foreign insur- 
ance companies to pay a license tax of $1,000 to the State, 
to be received in lieu of all other taxes or licenses, which are 
prohibited to be exacted by any county, or municipal author- 
ity.—Code of Miss. (1880) $$ 585, 587. 

Section 1432 of the Code of Alabama (1876) requires all 
insurance companies, not incorporated under the laws of Ala- 
bama, to pay a license of $100, for the privilege of transact- 
ing any business of insurance in this State. 

But it is further provided by section 1440, as follows: 
“ Whenever the existing or future laws of any State of the Un- 
ited States shall require of insurance companies, incorporated 
by or organized under the laws of this State, or of the agents 
thereof, any deposit of securities in such State for the pro- 
tection of policy holders or otherwise, or any payment of 
taxes, fines, penalties, certificates of authority, license fees, 
or otherwise, greater than the amount required for similar 
purposes from similar companies of other States, by the then 
existing laws of this State, then, in every such case, all com- 
— of such States, establishing or having heretofore estab- 
ished any agency or agencies in this State, are required to 
make the same deposit for a like purpose with the treasurer of 
this State, for taxes, fines, penalties, license fees, or otherwise, 
an amount equal to the amount of such charges and payment im- 
posed by the laws of such State wpon the companies of this 
State, and the agents thereof.” 

The appellants, in accordance with the requirements of 
this section, paid the sum of $1,000 to the State Treasurer and 
obtained a license to carry on the insurance business in the 
State for one year from May 13, 1880. They claim that, un- 
der the terms of the above statute, they are relieved from 
paying auy license to the municipal authorities of Mobile. 

We do not think appellants can derive any protection from 
this statute, as, in our opinion, it is clearly incompatible with 
several provisions of the constitution of the State, which the 
courts are compelled to regard as “the paramount law and 
the highest evidence of the will of the people.”—Potter’s 
Dwarris on Stat. and Const. 66-67. It is, in the first place, 
violative of those clauses having reference to that uniformity 


of taxation required in assessing the property of private cor- 
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porations and individuals. Section 6 of Art. XI reads as 
follows: “The property of private corporations, associa- 
tions and individuals of this State, shall forever be taxed at 
the same rate ; Provided, This section shall not apply to 
institutions or enterprises devoted exclusively to religious, 
educational or charitable purposes.”—Const. (1875) Code, 
p- 145 

Section 1 provides that “ all taxes levied on property in this 
State, shall be assessed in exact proportion to the value of 
such property ; Provided, however, The General Assembly 
may levy a poli tax not to exceed one dollar and fifty cents 
on each poll, which shall be applied exclusively in aid of the 
public school fund, in the county so paying the same.” —TJbid. 

Provisions, almost identical in phraseology with these, 
were found in the Constitution of 1866, and have been con- 
strued by this court in the case of The Mayor of Mobile v. 
Stonewall Ins. Co. 53 Ala. 570. It was there held that the 
purpose of the Constitution was to prevent invidious exemp- 
tions or discriminations by which the property of an individ- 
ual, or of a corporation, is relieved from bearing a just pro- 
portion of the common burden of taxation, demanded by 

that equality of right which is a fundamental principle of our 
institutions. Bricke.1, C. J., speaking for the whole court, 
says: “ Reading these constitutional provisions in the light 
of their history, and with a due regard to the words in which 
they are expressed, it is impossible for us to doubt that it 
was not competent for the General Assembly, in the imposi- 
tion of taxes, to distinguish or discriminate in favor of corpo- 
rate property subject to taxation. If property of a particu- 
lar kind is subjected to taxation, and owned by a corporation, 
it must bear the rate of taxation imposed on individuals. 
While the Constitution inhibits the exemption or discrimina- 
tion in form of corporations, it equally inhibits a discrimina- 
tion against them. Equality in bearing a common burthen, 
which is natural, right and equity, is secured alike to the cor- 
poration and to the citizens.” See Mayor, dc. v. Dargan, 
45 Ala. 318; City of Davenport v. R. R. Co. 38 Towa, 633. 

If the legislature possesses the power to pass a law of 
this character, there is nothing to prevent them from requir- 
ing a mere nominal license from any insurance company, or 
other private corporation, and on receipt of this sum to 
exonerate such corporation from taxation on millions of prop- 
erty. Such discrimination would manifestly nol be taxing the 

property of all private corporations and that of individuals 
at the same rate, as required by § 6; nor would it be assess- 
ing all taxes levied on property in Alabama “in exact pro- 
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portion to the value of such property,” as exacted by § 1 of 
Art. XI of the Constitution. 

We do not mean to intimate, by these views, that the leg- 
islature has no constitutional power to select, in its discretion, 
the subjects of State and municipal taxation. ‘The con- 
stitnutional requirement of equality and uniformity only ex- 
tends to such objects of taxation as the legislature shall de- 
termine to be properly subject to the burden. The power to 
determine the persons and the objects to be taxed is trusted 
exclusively to the legislative department ; but over all those 
objects the burden must be spread, or it will be unequal and 
unlawful as to such as are selected to make the payment.” 
Cooley’s Const. Lim. 515. 

The section of the Code under consideration ($ 1440) is 
void, furthermore, for another reason, It is in effect, a del- 
egation of legislative power. The framers of the Constitu- 
tion have vested the law making power of this State exclu- 
sive in the General Assembly.—Const. (1875) Art. IV, § 1. 
No principle is better, and perhaps more wisely settled, as a 
maxim of Constitutional law, than that “ the power conferred 
upon the legislature to make laws cannot be delegated to any 
other body, or authority.’—Cooley’s Const. Lim. 116-117. 
The people have reposed the power there, and it cannot be 
transferred to any other person, State, or nationality. This 
section of the Code authorizes, in effect, the legislature of 
Mississippi, speaking through its statutes, which are the sub- 
jects of extrinsic proof and not of judicial knowledge in our 
courts, to fix by law the amount which the Treasurer of Ala- 
bama shall demand of appellants as a license tax to do an 
insurance business in this State. If the law making power 
of that State should, ina day, modify, amend or repeal their 
revenue laws, ipso facto, such legislative action would mod- 
ify, amend or repeal the legal operation of our laws, provided 
the principle contended for by appellant’s counsel is a sound 
and prevailing one. This cannot be, for it would be confid- 
ing to a foreign jurisdiction that legislative discretion which 
the General Assembly of Alabama are constitutionally bound 
to exercise themselves, and which they cannot delegate or 
commit to another. They are not permitted to “ substitute 
the judgment, wisdom and patriotism of any other body for 
those to which alone the people have seen fit to confide this 
sovereign trust.”—Cooley’s Const. Lim. 117; Thorne v. Cra- 
mer, 15 Barb. 112; Slate v. Ware, 33 Iowa, 134, (S. C. 11 
Amer. Rep. 113); Barto v. Himrod,8 N. Y. 483. If a law 
should be passed entitled “an act to authorize the legisla- 
ture of Mississippi to fix the amount of the license tax to be 
required of insurance companies, organized under the laws 

Vou, LXvi. 
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of that State and doing business in Alabama,” the objection 
would be obvious on first impression. Yet this is the neces- 
sary and practical effect of the statute as it now stands, sub- 
ject to the sole limitation that the license could not be less 
than the sum of one hundred dollars, as required of foreign 
insurance companies generally by § 1432 of the Code. 

This statute, under which the license of appellants was 
issued, being void for the reasons mentioned, it furnishes no 
exoneration from liability to pay such additional license as 
any municipal authority may be authorized by law to require 
of all insurance agents or companies. The City Court did 
not err in sustaining the action of the Recorder, and the 
judgment is affirmed. 


Potts v. Coleman. 
Statutory Teal Action. 


1. Adverse possession; when vendee of lands does not hold.—The possession 
of the vendee of lands, who holds under an executory contract of sale, is not 
adverse to his vendor, nutil the purchase-money is paid, or until, by the 
terms of the eontraet, be is entitled to demand a conveyance of the legal title. 

2. Estoppel; vencdee of lands holding under executory contract estopped from 
denying vendor's title. —The vendee cf lands, who holds possession under an 
executory contract of sale, and all who derive possession from him, are 
estopped from denying the title of the vendor, 

3. Statute of limitations; when operative in favor of vendee of lands under ex- 
ecutory contract of sale.—After payment of the purchase-money of lands, the 
possession of a vendee, holding under an exeeutory contract of sale, is antag- 
onistic to his vendor, and if held continuously for the prescribed statutory 
period, without any recoguition of, or any suvordination to, the legal title of 
the vendor, his right of entry or of action is barred. 

4. Same; when not operative in favor of vendee under executory contract —Un- 
til the expiration of the period prescribed by the statute of limitations, a ven- 
dee in possession of lands under an executory contract of sale, and those who 
claim under him, have only an equity, which will not bar an action of eject- 
ment, or the statutory real action. 

5. Purchase-money ; when evidence of payment is admissible in ejectment by 
vendor agains! his vewlee.—In ejectment by the vendor, or his heirs, against 
his vendee, or those claiming under him, who hold possession under an execu- 
tory contract of sale, evidence of the payment of the purchase-money is irrel- 
evant, unless the vendee, or those claiming under him, bave been in continu. 
ous possession of the lands for the period prescribed by the statute of limita- 
tions, (ten years), asa bar to the action, after such payment. 

6 Possession of lands ; evidence of title pre wails over subsequent possession, 
The quiet, peaceable possession of lands, for a definite period, under claim of 
title, and accompanied by acts of ownership, is prima facie evidence of a legal 
title, and must prevail, at law, over a subsequent possession, not shown to be 
under a superior legal title. 

7. Same: character of, when acquirel as aa advanceinent by parol.—When a 
father puts his son in possession of land, intending it as a gift or advancement, 
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the intention resting only in parol, a mere tenancy at will is created; and such 
possession can not become adverse, except by a dissolution of the tenancy, 
and an open, clear, positive, continuous disavowal of the title of the father, 
and the assertion of a hostile title which is brought to his knowledge. 

8. Adverse possesson ; court pronounces on facts constituting. —The onus is on 
one who seeks protection as an adverse possessor, to showa hostile possession, 
but the court pronounces, as matter of law, the facts which enter into, and 
constitute such a possession. ° 

9. Same; what characterizes claim of title constituting. —The claim of title, 
which is an indispensable element of adverse possession, has in it nothing of 
stealthiness, nor is it elastic, or flexible; there must be publicity, continuity, 
and good faith in its assertion, Jeaving no room for doubt by the person 
against whom it is asserted, that his title is disputed, and a hostile title as- 
serted. 

10. Promissory note; possession of by maker evidence of payment.—The pos- 
session of a promissory note by the maker, or one who succeeds to his rights, 
or estate, tends to show that it has been paid, or that such person has ac- 
quired the beneficial ownership of it, but the presumption may be repelied by 
evidence tbat the possession was acquired without payment, and evidence 
that another note of the same tenor was substituted for it, is admissible. 

APPEAL from Talladega Cireuit Court. 

Tried before Hon. Joun HENDERSON. 

This was a statutory real action, brought by Summer A. 
Potts, I. Hudson, F. G. Hudson, and W. E. Hudson, against 
B. W. and T. H. Coleman, and F. A. Butt. The suit was 
commenced on May Ist, 1872. On the trial it appeared, that 
in 1845 Isaac Hudson was in possession of the land in con- 
troversy, exercising acts of ownership and control over it, 
clearing and cultivating it, and building and occupying 
houses on it. Edward M. Hudson, who was the only child 
of Isaac Hudson, went into the possession of the lands in 
controversy in 1849, and cultivated them until 1852, when he 
moved to another place, which his father had purchased for 
him, because he preferred it to the lands sued for, and he 
then sold the latter tract to J. M. Roberts. He sold the 
lands on credit, taking notes for the payment of the purchase- 
money, and giving a bond to make titles to the land on its 
ape Two or three years afterward Roberts sold the 

and to Jos. H. Bradford and B. A. Smoot, who assumed the 
payment of the purchase-money due on the lands. Smoot 
occupied the land for two or three years, and then released 
his interest in them to Bradford, who sold to H. W. Coleman 
and F. A. Butt. H. W. Coleman died before the commence- 
ment of this suit, leaving two heirs, B. W. and T. H. Coleman, 
who claim his interest in the said lands, in this suit. W. H. 
Coleman and F. A. Butt were in possession of the lands at 
the death of the former. Isaac Hudson died intestate on 
March 13, 1865, and E. M. Hudson died intestate on Oct. 23, 
1861, leaving the plaintiffs his heirs. The defendants proved 
the execution of an instrument, purporting to be a power of 


attorney made by Isaac Hudson to Marcus W. Duncan, au- 
VoL. LXvu. 
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thorizing him to convey the title to the lands to H. W. Cole- 
man, and F. A. Butt, on payment by them to Duncan, of a 
note for $5,000, made by J. M. Roberts on Oet. 25, 1852, pay- 
able to E. M. Hudson. This power recites that Duncan is 
appointed attorney for Isaac Hudson, and empowers him to 
make a deed to H. W. Coleman, and F. A. Butt in my (Isaac 
Hudson’s) name, conveying the lands in controversy, and 
continues as follows: “They being the lands sold by E. M. 
Hudson to said Roberts in 1852. By this power of attorney, 
it is intended to confer upon the said attorney Duncan, as 
ample power to execute warranty title in fee simple to the 
above lands, as I myself have. The said title to be made 
whenever the said parties pay the said Duncan a certain 
es note for $5,000, made by J. M. Roberts on Octo- 

er 25th, 1852, payable to E. M. Hudson on January 1, 1863, 
with interest from January 1, 1860; the interest on said 
note having been paid up to the last named date. The de- 
fendants then read this power of attorney in evidence to the 
jury. They then proved the execution of the following re- 
ceipt: “27th December, 1859. Received of H. W. Cole- 
man and F. A. Butt, four hundred dollars, in payment of the 
interest for 1859, on J. M. Roberts’ note, made to E. M. Hud- 
. son for $5,000. Isaac Hudson.” The plaintiffs objected to 
the reading of the power of attorney in evidence, but the 
court overruled the objection, and plaintiffs excepted. The 
defendants then proved the genuineness of the signature of 
J. M. Roberts to the following note: “On the first day of 
January, 1863, I promise to pay Edward M. Hudson, or 
order, five thousand dollars, with interest from January Ist, 
1854, for value received, 25th October, 1852; the interest to 
be paid annually. J. M. Roberts.” The defendants then 
offered evidence showing that this note was found among the 
papers of H. W. Coleman, after his death, and offered to 
read the note in evidence. The plaintiffs objected to this 
note as evidence in the case, but the court overruled the ob- 
jection, and plaintiffs excepted. Plaintiffs then proved that 
the following writing, or sealed note, was in the hand-writing 
of Mareus W. Duncan, who was the person named in the 
power of attorney, mentioned above ; that said Duncan died 
in 1863; and that said note was found among the papers of 
Isaac Hudson, after his death. Said note is in the following 
words: “35,000. We obligate ourselves to pay to I-aac 
Hudson the sum of five thousand dollars by the first day of 
January, 1863, with interest from the first day of January, 
1859, the interest to be paid January 1, 1860, and Ist Janu- 
ary, 1861, and Ist January, 1812, and Ist January, 1863: As 
witness our hands and seals, this lst November, 1859. H. W. 
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Coleman, F. Alston Butt.” The defendants objected to the 
reading of this note as evidence, and the court having sus- 
tained the objection, plaintiffs excepted. The court charged 
the jury, ex mero motu, “that if they believed from the evi- 
dence that H. W. Coleman and F. A. Butt, or either of them, 
had paid the note given by J. M. Roberts to E. M. Hudson 
for $5,000, and that said note was given for the purchase- 
money of the lands in controversy, and was the last payment, 
and all that was due on said land, then the jury shou'd find 
for the defendants. The plaintiffs excepted to the action of 
the court in giving this charge. There was a verdict for the 
defendants. The rulings of the court on the evidence, and 
the giving of the charges, are assigned as error. 


Joun T. Hertin, for appellant.—The law presumes that 
Isaac Hudson, who was in possession of the land, owned it, 
and no conveyance appearing from him to E. M. Hudson, it 
is presumed that the latter holds in subordination to the title 
of Isaac Hudson.—Badger v. Lyon, T Ala. 564; MeCall v. 
Pryor, 17 Ala. 533; Smith v. Lorillard, 10 John. 339; Jack- 
son v. Sharp, 9 John. 163; Wickham v. Conklin, 8 John. 223; 
Jackson v. Thomas, 16 John. 292; Cox v. Davis, 17 Ala. 714; 
Russell v. Erwin’s Adm’r, 33 Ala. 44; Anderson v. McLear, 
56 Ala. 625. Even ifthe land was an advancement by Isaac 
Hudson to his son, E. M. Hudson, the title did not pass. 
12 Ala. 124; 19 Ala. 398; 23 Ala. 649. The evidence shows 
that the sale by Edward Hudson to Roberts was treated by 
KE. M. Hudson and Isaac Hudson as a sale of the property of 
the latter. Under the view of the case, which was taken by 
the Circuit Judge, the note for $5,000 should have gone to 
the jury to enable them to decide whether the purchase- 
money had been paid, but the receipt for $400 from Coleman 
and Butt, was not evidence, because Roberts had only a bond 
for title, and the payment of the purchase-money could not 
vest him with such a title as would enable him to defend 
against this action.— Nickels v. Harkins, 15 Ala. 619; 17 Ala. 
749 ; 22 Ala. 207. The power of attorney to Duncan, which 
was introduced by the defendants, shows that the purchase- 
money of the land was not paid on the 30th of December, 
1859. Hence, deducting the time elapsing from January 11, 
1861, to September 25, 1865, (during which the statute of 
limitations did not run), the suit was not barred by the 
statute of limitations. .“But the possession of the defendants 
was not adverse, being acquired under a bond for title. 
22 Ala. 207; 36 Ala. 308. Payment of the purchase-money 
is no defense to an action of ejectment, and the charge of the 


court asserting this proposition is erroneous.— Woody v. 
Vor. LXVII. 
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Farv’s Lessee, 33 Miss. 192; 15 Ala. 619 ; Jb. 412 ; 33 Ala. 91; 
13 Ala. 50; Kelly v. Hendricks, 57 Ala. 183. The legal title 
to the land is in the plaintiffs by descent.—19 Ala. 188. 


TauL Braprorp, for appellees.—By the sale of the land to 
Roberts, E. M. Hudson repudiated the title thereto, as far as 
concerns the appellees, and an adverse possession began at 
the date of that sale in 1852. Neither Roberts, nor any one 
holding under him, subsequently recognized the title of Isaac 
’ Hudson. Thus, the statute of limitations had effected a bar 
when Isaac Hudson died, and hence, plaintiffs, who could 
only maintain this suit as his heirs, can not recover. The 
rulings of the court on the question of payment did the ap- 
pellants no injury. If this action had been commenced after 
E. M. Hudson died, and before Isaac Hudson’s death, then 
the heirs of E. M. Hudson could not have recovered if the 
purchase-money had been paid.—Oliver v. ddams, 50 Ala. 
The statute of limitations had barred the action as to Isaac 
Hudson’s heirs, and the payment of the purchase-money to 
Ex. M. Hudson, who sold the land and who held nothing but 
possession, prevented a recovery by his heirs. Appellees in- 
sist, that under the statutes of Alabama, the vendor of land 
_ has no legal right to the possession of such land, as against 
his vendee, who has paid for them. 


BRICKELL, C. J.—1. The possession of lands under an 
executory contract of purchase, is not adverse to the vendor, 
so long as the purchase-money is unpaid, or until by the 
terms of the agreement, the vendee is entitled to demand of 
the vendor a conveyance of the legal estate.—Seabury v. 
Stewart, 22 Ala. 207; MeQueen v. Ivey, 56 Ala. 308 ; Ormond 
v. Martin, 37 Ala. 598. The vendee, though not strictly a 
tenant of the vendor, and though the technical relation of 
landlord and tenant is not created, is estopped from denying 
the title of the vendor, upon principle and reasoning like 
that which estops the tenant from disputing the title of the 
landlord ; and the estoppel applies to whoever may acquire 
possession from the vendee.—Jackson v. Harden, 4 Johns. 
202; Jackson v. Barb, ib. 220; Jackson v. Walker, 7 Cowen, 
643 ; Jackson v. Spear, T Wend. 403; Russell v. Erwin, 38 
Ala. 44. 

We do not, therefore, apprehend that it is at all material 
in this case, to inquire whether the immediate ancestor of the 
appellants had the legal title in the premises in controversy, 
or whether the title resided in his father, Isaac Hudson. The 
sale by Edward M., to Roberts, from whom the appellees de- 
rived possession mediately, was executory. No conveyance 

(15) 
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of the legal title was to be executed until the final payment 
of the purchase-money in 1863; and until then, possession, 
whether continuous in Roberts, or transferred to others, was 
not adverse ; and of the title of the vendor there could be no 
dispute. There could be no pretense of payment in full of 
the purchase-money, at any earlier period than some time 
subsequent to the payment of the annual interest on Roberts’ 
note, on December 27, 1859. Deducting the period of the 
war, during which the operation of the statute of limitations 
was suspended, ten years had not elapsed from any time, at 
which payment of the purchase-money could be claimed, 
when this suit was commenced. After payment the parties 
in possession could not have more than a perfect equity. 
Having that equity, it is presumed the possession is antago- 
nistic to the vendor, because all duty to him has been per- 
formed, and if the possession is continuous for the statutory 
period, without some recognition of or subordination to the 
legal estate of the vendor, his right of entry, or of action, is 
barred. But until the expiration of the statutory period, the 
vendee, or those claiming under him, have but an equity, 
which can not be interposed to bar an action of ejectment, or 
the statutory real action. In either action, that of ejectment, 
or the statutory real action, while the plaintiff must recover 
only on the strength of a legal title, when he shows such a 
title the defendants can vot dispute, asserted within the 
period prescribed by the statute of limitations, he is entitled 
to recover, whatever may be the equities of the parties, uu- 
less the jurisdiction of courts of law and of equity, are 
blended and confused, and transferred from the one or the 
other, at the mere caprice of parties, or to meet the varying 
exigencies of particular cases. The radical error pervading 
all the rulings of the Cireuit Court, is that it permitted to be 
drawn in question the payment of Roberts’ note fer the pur- 
chase-money, which was wholly impertinent, immaterial, and 
without its jurisdiction. The fact could only have been ma- 
terial, if there had been subsequent to the payment, a con- 
tinuous possession, under claim of title, for a period of ten 
years, during which the statute of limitations was operative. 
1 Brick. Dig. 627, $$ 33-40. The error led to the admission 
of evidence of the payment of interest on Robert’s note for 
1859, and to proof of the fact that his note was found in pos- 
session of Coleman, neither of which facts, was proper evi- 
dence in this cause. ’ 

2. The quiet, peaceable possession of lands, for a distinct, 
marked period of time, attended by a claim of title and by 
acts of ownership, is prima facie evidence that the legal estate 
ae the possessor, and the possession will prevail over a 
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subsequent possession not shown to be under a superior 
legal title. The prior, will prevail over a subsequent posses- 
sion, however hostile, not continued for the period prescribed 
by the statute of limitations to bar an entry, or an action to 
recover possession, because in itself, and of itself, it is evi- 
dence of prior right and title, which must remain good, until 
there is other evidence than mere possession of a superior 
title. The peaceable, continuous possession of Isaac Hud- 
son, of the premises in controversy, from 1845 to 1849, under 
claim of title, accompanied by acts of ownership, clearing, 
improving, and cultivating them, is more consistent with the 
presumption that he had the full legal estate, than that he 
was a mere trespasser, or was holding in subordination to 
the title of another. The presumption strengthens, and for 
all the purposes of this case, becomes conclusive, in the ab- 
sence of evidence of a superior title, when it is shown 
that the possession terminated only when he voluntarily 
transferred it to his son, and there has been since no other 
possession hostile to it. 

The possession of the son was merely permissive, and was 
not hostile, but friendly and in strict subordination to the 
title of the father. The original intention may have been a 
gift, or an advancement of the lands to the son, and if that 
be true, the intention resting only in parol, a mere tenancy 
at will was created. Such a tenancy has in it no element of 
hostility to the title of the true owner, which is an indispen- 
sable ingredient of an adverse possession. Possession taken 
under it, could only be rendered adverse by a dissolution of 
the tenancy—by an open, clear, positive, continuous dis- 
claimer, and disavowal of the title of the party from whom it 
is derived, and the assertion of a hostile title brought to his 
knowledge.— Collins v. Johnson, 57 Ala. 304. Adverse pos- 
session rests in the intention of the possessor—as is some- 
times said, “the intention guides the entry, and fixes its 
character.”—Herlert v. Hanrick, 16 Ala. 595. It is manifest 
from the evidence, that the son never intended the assertion 
of a title hostile to that of the father; nor is there any room 
for the imputation of such an intention to any subsequent 
possessor of the premises. The sale to Roberts was doubt- 
less with the consent of the father, and to meet the wishes 
and convenience of the son. Coleman and Butt, the last and 
present possessors of the premises, recognized distinctly the 
title of the father, and that their possession was subordinate 
to it, and that it was his title, they contemplated acquiring, 
when to his agent, they made payment of the interest for 
1859, on Roberts’ note to the son. A more distinct recogni- 
tion, was the substitution of their own note for that of 














228 SUPREME COURT (Dec. Term, 


[Potts v, Coleman. } 


Roberts, which was shown, when they produced Roberts’ 
note, and the appellants offered their note, the body of which 
was written by the agent of the father, payable to the father, 
for the exact sum of the purchase-money, payable at the 
same time Roberts’ note was payable, and stipulating to pay 
the interest annually, as the interest had been paid on 
Roberts’ note. The power of attorney from the father, it 
seems, found its way ito the possession of Coleman and 
Butt, the last and present possessors, and one of its stipula- 
tions is, that the agent and attorney shall convey the prem- 
ises in the name and on behalf of the tather, when Roberts’ 
note to the son for the purchase-money was paid; and it 
recites the fact that interest on that note had been paid to 
January Ist, 1860, corresponding with the receipt for the in- 
terest for 1859, given by the agent and attorney, Duncan, 
which the appellees produced. While 6n the party claiming 
protection as an adverse possessor, lies the burden of proving 
a hostile possession, the court as matter of law pronounces 
the facts which must enter into and characterize such a pos- 
session. In the presence of the distinct .recognition of the 
title of Isaac Hudson, shown in evidence, the court ought not 
to have hesitated to pronounce the appellees were holding 
in subordination to it. Nor ought there to have been hesi- 
tation in pronouncing that the appellees were estopped from 
denying the title of the son—they were his vendees, entering 
into possession under him, and proposing to acquire title, by 
converting themselves into trespassers, enabling themselves, 
as it has been not too strongly said, “to stea! the title of 
another, by professing to hold under it.’—Airk v. Smith, 
9 Wheat. 288. ‘The claim of title which must enter into and 
is the characteristic of an adverse possession, has in it no 
element of stealthiness, nor is it elastic or flexible. There 
must be publicity, continuity, and good faith in its assertion, 
leaving to the party in whom the title may reside, or from 
whom the possession was derived, no room for doubt, that 
all friendly relations are dissolved, that his title is not recog- 
nized, but disputed, and a hostile title asserted. The appel- 
lants are the heirs of Edward M., and of Isaac Hudson re- 
spectively, and it is unimportant whether a right of recovery 
is asserted by them in the one, or the other capacity. If they 
claim as heirs of Edward M., the appellees standing in the 
relation of his vendees, or entering and claiming under his 
vendee, could not dispute his title. Or, if as heirs of Isaae, 
there is sufficient evidence that the legal estate resided in 
him, and that the appellees and those under whom they 


claim have been holding in recognition, and in subordination 
to his title. 


Vou. Lxvm. 
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3. We have said that it was erroneous, in this action, to 
enter on any inquiry whether the purchase-money of the 
lands had been paid. If the inquiry had been material, 
Coleman’s possession of Roberts’ note, it may be, would have 
been a circumstance tending to show its payment, or that he 
had acquired the beneficial ownership of it. It was, however, 
only a circumstance from which such a presumption could 
have been raised, open to explanation, and subject to be re- 
pelled by evidence that without payment the possession had 
been acquired.—l Green. Ev. § 38; 2 Whart. Ev. § 1362. 
The note made by Coleman and “Butt, the body of whieh was 
in the handwriting of Duncan, the agent and attorney in fact 
of Isaac Hudson, empowered to make titles to the lands, 
on the payment of Roberts’ note, and to whom Coleman and 
Butt had paid the interest for 1859, on that note, was admis- 
sible for the purpose of negativing the presumption arising 
from Coleman’s possession of the latter note. It was for the 

same amount, payable at the same time as Roberts’ note, 
with the interest payable annually, as the interest on that 
note had been paid. The reasonable inference was that it 
had been substituted for Roberts’ note, which Coleman and 
Butt must have paid, or caused to be paid, before they could 
- obtain title. Its consideration, like the consideration of 
Roberts’ note, was the purchase-money of the lands. The 
debt was the same, though the debtors were changed, and 
Coleman and Butt stood in Roberts’ place, vendees in posses- 
sion under an executory contract of purchase.—Conner v. 
Banks, 18 Ala. 42. 

Tn all of its rulings the Cireuit Court was in error, and the 
judgment must be reversed and the cause remanded. 


King v. Reynolds. 
Action for Breach of Implied Covenant in Lease. 


1. Lessee; lessor corenauts to gire possession to, unless stipulation to the con- 
trary in lease. —When there is no stipulation to the contrary in the lease, the 
lessor impliedly covenants, that the demised premises shall be open to entry, 
by the lessee, at the time fixed by the contract for him to take possession. 

2. Same; when no implied covenant to give possession to.—But, if, after the 
time when the lessee is entitled to possession,. under the lease, whether he has 
actual possession or not, a stranger trespasses on, or takes possession of, and 
holds the lands, this is a wrong to the lessee, for which the lessor is not 
responsible. 

3. Possession ; when question for the jury, whether it is open to lessee. —When, 
in an action by « lessee agvinst his lessor, for a breach of the implied covenant 
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to deliver possession, the evidence is conflicting, as to whether a trespasser 


. a . . LM . . . 
Was in possession of the lands, at the time fixed in the lease for taking pos- 
session, it is error to refuse a charge which submits this question to the jury. 


APPEAL from Shelby Circuit Court. 

Tried before Hon. Joun HENDERSON. 

This was a suit brought by H. C. Reynolds against F. R. 
King to recover damages for the breach of a contract of let- 
ting. The facts are stated in the opinion of the court. There 
was a verdict for the defendant. The refusal of the court . 
below to give the charge, which is set out in the opinion, is 
assigned as error. 


W. M. Brooks, and M. T. Porter, for appellant.—The 
charge requested by appellant should have been given, for 
King had no remedy against the acts of any trespasser who 
entered on the lands after the lease was made to Reynolds. 
Even if another person than the lessor, or lessee, was in pos- 
session of the lands at the time the lease was made, the con- 
tract of letting would not thereby have been broken.—Tay- 
lor’s Land. and Ten. § 312; Gardner v. Keteltas, 3 Hill (N. 
¥.) 330; Abrams v. Watson, 59 Ala. 529. There is no implied 
covenant in leases that the tenant shall be protected against 
damages caused by the wrongful acts of strangers who have 
no right or title to the demised premises.—J/oore v. Weber, 
71 Pa. St. 429; 10 Am. Rep’s, 708. 


Braprorp & Bisnop, and Witson & WItsoy, for appellees. 
The charge was properly refused, for it assumed that King 
delivered, or transferred the possession of the land as a mat- 
ter of fact, when this was a question for the jury. There 
must be a delivery of the actual possession of demised 
premises, for the statute which dispenses with livery of 
seizin, (Code, § 2195), does not apply to leases of land. Rey- 
nolds did not acquire possession of the land, and could not 
maintain any action against a trespasser. 


STONE, J.—MecMath, as the agent of King, on the 8th 
day of May, 1878, made a contract with Reynolds, by which 
he let to him for the residue of that year, a piece of grass or 
meadow land, on agreed terms of rent, with which Reynolds 
complied. It is not denied that McMath had authority from 
King to make the lease. Reynolds did not obtain possession 
of the premises, and the present suit is brought to recover of 
King, } seme for failing to deliver possession to Reynolds, 


the tenant. The complaint alleges that by the terms of the 
lease, King bound himself to put the tenant in possession. 


Tt was not shown that the contract of letting was in writing, 
Von, Lxvir. 
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and the averment stated above was not proved, as matter of 
fact. When Reyuolds sought to obtain possession under his 
lease, Shortridge, a third party, disputed his right to take 
possession, claimed that he himself was the agent of King, 
and in possession, and, by threats, kept Reynolds out of pos- 
session, and occupied himself. To this extent there is no 
conflict in the testimony. There was conflict on two ques- 
tions, first: Whether, at the time McMath gave the lease to 
Reynolds, such third party was in possession of the premises, 
and, secoud : Whether he was then the agent of King, as to 
this piece of land. The sole question raised by this record 
is: Whether it was the duty of the lessor, King, to put Rey- 
nolds in possession, or, was it the duty of the latter to take 
steps to obtain the possession. It is claimed for appellee 
that this duty rested on King, as one of the implied stipula- 
tions in the coutract of letting. 

The rulings on this question are irreconcilable. The 
English decisions are, that “he who lets, agrees to give pos- 
session, and not merely to give a chance of a law suit; and 
the breach assigned being, that the defendant did not give 
the plaintiff possession,” it was held that an action could be 
maintained by the lessee against the lessor.—Coe v. Clay, 
5 Bingham, 440. In that case the letting was by unwritten 
contract, the tenancy to commence presently. A prior tenant 
held over, and the lessee failed to obtain possession. The 
same ruling was made in the Exchequer Chamber, 11 Excheq. 
775. The English decisious have been followed in Missouri. 
LD’ Hussier v. Zallec, 24 Mo. 13; Hughes v. Hood, 50 Mo. 350. 
Against this ruling will be found a majority of American 
decisions, commencing with Gardaer v. Ketelias, 3 Hill (N. Y.) 
330. In that case the lessee failed to obtain possession, by 
reason that the former tenant held over. The court said: 
“T admit the covenant of quiet enjoyment means to ensure 
to the lessee a legal right to enter and enjoy the premises, 
and if he is prevented from entering into the possession by a 
person already in, under a paramount title, the action may 
be sustained, * * But, if the party holding is a wrong- 
doer, the remedy of the lessee is as perfect and effectual to 
dispossess him after, as that of the lessor was before, the exe- 
cution of the lease. * * Upon the well settled construc- 
tion of covenants of title and quiet enjoyment. it is not the 
duty of the landlord, when the demised premises are wrong- 
fully hetd by a third person, to take the necessary steps to 
put his lessee into possession.” Gramiss v. Clark, 8 Con. 
36, and Lawrence v. French, 25 Wend. 443, are cited, but 
nothing decided in them sheds any light on the question we 
are discussing. Neither does Nokes’ Cuse, 4 Reap. 80. Pen- 
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dergrast v. Young, 21 N. H. 234, states this principle, refer- 
ring to Gardner v. Keleltas, supra, but it is pure dictum. Sig- 
mund v. Howard Bank, 29 Md. 324; Underwood v. Birchard, 
47 Vt. 305; and Gazzelo v. Chambers, 73 Ill. 75, all follow the 
case in 3 Hill, and cite it as their authority. The older case 
of Cozzens v. Stevenson, 5 Serg. & R. 421, had asserted the 
same doctrine, and Taylor, “Landlord and Tenant,” § 312, 
quotes from the case of Gardner v. Keteltas, and approves it, 
as the American doctrine, while admitting the English doc- 
trine to be different. 

With all due respect for the eminent jurists by whom the 
decisions in 5 Serg. & R., and in 3 Hill, were pronounced, it 
appears to us that in one phase of the question the argument 
is faulty. The principle applicable to the case of the lessee’s 
eviction by the lessor himself, or, by a title pxramount to 
that of the lessor, certainly rests on impregnable grounds. 
Such eviction is a breach of the implied covenant in every 
lease in general terms, for quiet enjoyment, and, at once, bars 
the lessor’s right to recover rent, and confers on the lessee a 
right of action, for the lessor’s breach of covenant. And 
when the lessee can not maintain his possession, in conse- 
quence of the lessor’s want of title to uphold his, the lessee’s 
possession, the latter need not wait for eviction, but may 
yield possession, and sue his lessor for the breach—he taking 
on himself the onus of proving the inability of the lessor to 
protect his possession by a valid title. And so, when there 
is no impediment to the possession, at the time fixed by the 
terms of the lease for the lessee to take possession, it is no 
breach of the covenant of quiet enjoyment, if a trespasser 
without title subsequently enter and evict the lessee in whole 
or in part. The lessee must meet such intrusions as that. 
But how about the implications at the time—the very mo- 
ment—fixed by the terms of the lease for the lessee to take 
possession? Who is responsible if there is a trespasser, or 
tenant holding over, ‘/en in possession? Must the lessor 
clear the possession, or is this duty cast on the lessee? This 
question we do not understand to be fairly met in the follow- 
ing authorities: 1 Washb. Real Prop. 427, (325); Moore v. 
Weber, 71 Penn. St. 429. In Indiana, the implications are, 
that it is the duty of the lessor to deliver possession.— Spen- 
cer v. Burton, 5 Blackf. 57; Clark v. Butt, 26 Ind. 236. In 
Iilinois—73 Ill. 75; in New York, Gardner v. Keteltas, 3 Hill 
330—it would seem they have statutes authorizing a lessee 
to dispossess a trespasser found in possession, vr tenant 
holding over, by summary remedy. In this State, no statute 
exists by which a tenant, not having had prior possession, 


can evict such intruder by summary proceeding. The lessor, 
Vou, LXvur, 
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in such case, could invoke our summary remedy.—Code of 
1876, $$ 3696-7, et seq. Such actions lie for unauthorized 
disturbances of prior actual possessions, and title can not be 
inquired into. 

The authorities being in conflict, how does this question 
stand on principle? As was said in Coe v. Clay, 5 Bing. 
440—decided long before Gardner v. Ketelias was—one who 
accepts a lease, expects to enjoy the property, not a mere 
chance of alaw suit. A lease for a year, or term of years, is 
not a freehold. It is a chattel interest. The prime motive 
of the contract is, that the lessee shall have possession ; as 
much so, as if a chattel were the subject of the purchase. 
Delivery is one of the elements of every executed contract. 
When a chattel is sold, the thing itself is delivered. When 
realty is the subject, still there must be livery of seizin. 
Formerly, parties went upon the land, and there symbolical 
delivery was perfected. Now, the delivery of the deed takes 
the place of this symbolical delivery. Still, it implies that 
the purchaser shall have possession ; and without it, it would 
seem the covenant for quiet enjoyment is broken. Up to the 
time the lessee is entitled to possession under the lease, the 
lessor is the owner of the larger estate, out of which the 
- leasehold is carved, and ownership draws to it the posses- 
sion, unless some one else is in actual possession. The mo- 
ment the lessor’s right of possession ceases by virtue of the 
lease, that moment the lessee’s right of possession begins. 
There is no appreciable interval between them, and, hence, 
there can be no interregnum, or neutral ground between the 
two attaching rights of possession, for a trespasser to step in 
and occupy. If there be actual, tortious occupancy, when 
the transition moment comes, then it is a trespass or wrong 
done to the lessor’s possession. If the trespass or intrusion 
have its beginning after this, then it is a trespass or wrong 
done to the lessee’s possession ; for tlie right and title to the 
property being then in the lessee for a term, it draws to it 
the possession, unless there is another in the actual posses- 
sion. —Taylor, Landlord and Tenant, $$ 14-15 ; 3 Wash. Real 
Prop. 117-18. 

We hold that when there is a contract of lease, and no 
stipulations to the contrary, there is an implied covenant on 
the part of the lessor, that when the time comes for the lessee 
to take possession under the lease, according to the terms of 
the contract, the premises shall be open to his entry. In 
other words, that there shall then be no impediment to his 
taking possession. But this implied covenant or agreement 
does not extend beyond that time. If, after the time when 
the lessee is entitled to have the possession, according to the 
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terms of the contract, a stranger trespass on, or take pos- 
session and hold, this is a wrong done to the lessee, for which 
the lessor is in no way responsible. And this is the rule, 
whether the trespass is committed before or after the lessee 
obtains actual possession. ‘The lessor’s covenant extends no 
farther than to guaranty he had authority to make the lease, 
and that the premises will be open for occupancy, when the 
contract gives to the lessee the right to enter. 

The lease in this case was made to take effect as soon as 
the lessee complied with his part of the contract, by paying 
and securing the rent. When he did that, he was entitled to 
the possession. Was a trespasser then in possession of the 
premises, so as to forbid his taking possession? If so, 
King’s implied covenant of quiet enjoyment was broken. 
The bill of exceptions informs us that the testimony on this 
point was in conflict. It became necessary then to submit 
this question to the jury. The defendant, appellant here, 
requested the following written charge: “When the defend- 
ant leased the land to the plaintiff, the contract of leasing 
transferred to the plaintiff all the possession the defendant 
had ; and if a trespasser afterwards went into possession, his 
acts were a trespass against the lessee, and not against the 
landlo:d.” Tuis charge was refused, and defendant excepted. 
This charge was based on one phase of the testimony, 
namely: that portion which tended to show that the tres- 
passer, or third party, was not in possession, until after Rey- 
nolds’ right to take possession under the lease had accrued. 
If the possession was open when te contract was completed, 
ou the part of Reynolds, then the trespass afterwards gave 
him no right of action against King. His sole recourse would 
be against the trespasser. The charge requested ought to 
have been given. 

Reversed and remanded. 


Parker etal. v. Jones’ Adm ’r et al. 


Bill in Equity to establish and enforce Resulting Trust. 


1. Slatule of limitation ; when not considered by Supreme Court.—This court 
will not consi’er the effect of the statute of limitations, as a defense to a bill 
in eqnity, unless properly raised by the pleadings. 

2. Same; facts taking plaintiffs’ case out of, introduced by amendment.—When 
the statute of limitations is set up as a defense to a bill in equity, any purtic- 

Vou, LXVIL. 
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ular facts tuking the plaintiffs’ case out of the operation of the statute, must 
be introduced by amendwent to the bill, or by special replication to the plea. 

3. Trust funds; when may be followed by cestuis que trusient —As long as 
trust funds, or the proceeds of trust property, can be satisfactorily traced and 
identified, the cestuis que (rustent, if proper parties complainant, and entitled 
to relief, may follow them into the bands of third persons, although such per- 
son may have taken the title to the property purchased with the trust tand 
in his own name, or in the pame of any other person, with notice of the 
facts, bat the evidence in this case, as held by the Chaucellor, fails to trace the 
trust junds into the property sought to be changed, 


This was a bill in equity, filed on the 14th of December, 
1874, by Virgil E., Lamartiue W., and Caledonia J. Parker, 
against Naomi C. Jones, as administratrix of the estate 
of John W. Jones, dee’d, and Wm. A Jones, and others, as 
the heirs of John W. Jones. The bill alleged that Dr. Ro- 
bert Parker, the father of complainants, died intestate, in 
Texas, in 1857, leaving property valued at twenty-five hun- 
dred dollars, which their mother Naomi C. Parker converted 
into money, and brought with her to Cherokee county, Ala- 
bama, in October, 1857. The mother of the complainants 
married John W. Jones, and shortly afterwards, delivered to 
him $1800 of the money realized by her from the estate of 
Dr. Robert Parker. Complainants, it is averred, were infants 
- of tender years at this time, and said Jones had full notice 
that the money received from his wife belonged to the estate 
of said Parker; that said Jones purchased with said money 
a tract of Jand situated in Cherokee County, Alabama, and 
took the title thereto in his own name. Said Jones died in- 
testate in Cherokee county, leaving Wm. A. Jones, Caroline 
Johnson, and others as his heirs at law. That his widow, 
said Naomi C. Jones, had taken out letters of administration 
on the estate of said John W. Jones, and was proceeding with 
the administration thereof. The bill prayed that the title to 
the land described therein, might be divested out of the heirs 
at law of said John W. Jones, and invested in complainants. 
The respondents auswered, denying the material allegations 
of the bill. 

The evidence in the case tended to show. that at the time 
Mrs. Jones delivered the money to her husband, John W. 
Joues, it was understood between them, that all the property 
belonging to Jones, and this money, should be united and 
used as a common fund for the benefit of the children of 
each of them. The land sought to be charged, was purchased 
by Jones at a sale made by an administrator, under orders 
of court, but no record evidence of the terms of the sale was 
introduced, nor was the deed produced, or any proof made 
that the administrator had authority to sell the land. The 
only proof that the money delivered by Mrs. Jones (Parker) 
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to John W. Jones, was used by him in the purchase of the 
land, was the admissions of said Jones, but these were coup- 
led with statements as to the agreement to use his money, 
and that derived from his wife, for the mutual benefit of their 
children. The Chancellor dismissed the bill, and his decree 
is assigned as error. 


CLopTon, Herbert & CHaMbeERs, for appellant. 
McSprapven & Braprorp, for appellees. 


SOMERVILLE, J.—No point is raised in this case, in the 
court below, in reference to the statute of limitations, either 
by demurrer to the bill, or by the answer of the several de- 
fendants. : 

Such defense can be considered by the appellate court, 
only when properly raised by the pleadings. If, in such 
event, there is any reason for accepting the given case from 
the operation of the statute, it must be introduced by an 
amendment to the bill, or raised by way of special replication 
to a plea.—LRagland’s Ex’rs v. Mortou, 41 Ala. 344; Nimmo v. 
Stewart, 21 Ala. 682. 

The complainants, as the heirs and distributees of Robert 
Parker, deceased, on whose estate there was no administra- 
tion, seek to have a trust declared in their behalf in certain 
lands, alleged to have been purchased by one John W. Jones, 
in his own name, with funds belonging to the estate. 

The rule is, that cesfwis que trust, if proper parties com- 
plainant, and entitled to relief, can follow the proceeds of trust 
property, or funds, into the hands of third persons, so long as 
the same can be satisfactorily traced and identified, although 
such person may have taken the title of property purchased 
with the trust fund in his own name, or the name of any 
other person with notice of the facts——2 Perry on Trusts, 
$$ 828, 835-8 ; Maury’s Adm’r v. Mason’s Adm’r, 8 Port. 211 ; 
Robison v. Robison, 44 Ala. 227. 

Under the facts of this case, we cannot see that the Chan- 
cellor erred in deciding, that the legal testimony failed satis- 
factorily to trace the trust fund into the lands in contro- 
versy, and this of itself, is fatal to the equity of the bill. 

The decree of the Chancellor is affirmed. 
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Scaife & Co. v. Stovall. 
Statutory Claim Suit. 


1. Landlord's lien under former statute (Rev, Code, § 2963), did not follow crop 
into hands of purchaser without notice.-- Under the former statutes (Rev. Code, 
§§ 2961-63), giving the landlord a lien on the rented lends for the rent of the 
current year, and a remedy by attachmeut to enforce it, it was expressly pro- 
vided that such attachment might be levied on the crop in the possession of 
the tenant, or of any one holding it in his rigbt, or in the possession of ‘‘a 
purchaser from him with notice of the lien”; which words were beld to pre- 
veut, by necessary implication, the lien from following the cropinto the bands 
of a purchaser without notice, though it continued atter the remoyal of the 
crop from the rented lands, and until it passed into the hands of such a pur- 
chaser. 

2. Landlord's lien ; liability of crop in hands of purchaser determined by com- 
mon law.—Under the present statates (Code, §§ 3467-78), the lien is extended 
and enlarged in some respects, but is silent as to the persons in whose posses- 
siou the crop may be levied on by attachment, leaving that question to be 
determined by the principles of the common law. 

3. Lanidlord’s lien ; nature and characteristics of. —The iandlord’s lien is an 
incident, attached by the statute to the relation of landlord and tenant, and 
is a simple legal right to charge the particular property with the payment of 
the particular debts, and it does not change the ownership of the crops, 
which resides in the tenant, nor pnt any restraint on the tenant’s unqualified 
right to their enjoyment, except such as is necessary to preserve the lien, as 
the primary charge for the satisfaction of the preferred debts. 

4. Sume; against whom it prevails.—-The landlord’s lien prevails against the 
tenant, while he has possession of the crops, and against volunteers aud 
purchasers from him, with notice. 

5. Same; against whom it does not prevail_—The landlord’s lien will not 
prevail against those who purchase from the true owner, for a valuable consid- 
eration without notice of the lien, and after the removal of the crops from the 
rented premises. 

6. Slatules; read and construed with reference to the common law.—Statutes 
are always read and construed in the light of the common law, and are not 
regarded as infringing on its rules and principles, except so far as may be 
expressed, or fairly implied, to give them full operation 

7. Sume; effect of charge on property created by.—When, by a statute, a 
charge is created on property for the satisfaction of a debt, unless the inten- 
tion is clearly expressed, or is watter of just implication, it can not be in- 
tended that such charge has a superiority, which the common law does attach 
to similar charges, especially a superiority which that law has carefully 
withheld. . 

8. Larceny; removing or selling property on which another has a claim, is not. 
Although the statute (Code, § 4533), declares that a tenant, or other person, 
who, with an intent to hinder, delay or defrand, removes or sells, property on 
which another bas a valid claim, may be punished as if he had stolen it, yet 
it does not convert the sale, or removal into larceny, nor does it prevent an 
innocent purchaser from wcquiring a good title. 


AppEAL from Barbour Cireuit Court. 
Tried before Hon. H. D. CLayron. 
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On the 17th of December, 1878, George W. Stovall pro- 
cured an attachment to be issued against W. F. Shannon 
and A. Bethune. The attachment was issued on the ground 
that Shannon & Bethune, being indebted to said Stovall for 
rent and advances, had removed part of the crops grown on 
the rented premises without the consent of the landlord, 
Stovall, and without paying the rent. This attachment was 
levied on certain cotton, which was, thereupon, claimed by 
Scaife & Co., the appellants, who put in a claim bond, and 
this claim suit was tried at the Spring Term, 1879, of the 
Barbour Cireuit Court. On the trial, the plaintiff in attach- 
ment testified that he rented certain lands in Barbour county 
to the defendants in attachment for 1878, and made advances 
tothem during that year ; that the rent liad been paid but the 
defendants still owed him $200 for the advanees ; that the con- 
tract of renting and for advances was verbal, and that the cotton 
levied on, was grown on the lands rented by him to the de- 
‘fendants in attachment, in said year. The claimants then 
offered to introduce E. W. Bostick, of Seaife & Co., and 
Shannon, one of the defendants in attachment, to prove by 
them that the said cotton had been sold to Seaife & Co. be- 
fore the levy of the attachment thereon, and that said Scaife 
& Co. purchased said cotton, and paid for it, without having 
any knowledge or notice that said Stovall had any lien, or 
any claim thereon for rent or advances made by him to the 
said defendants. The court refused to permit this testimony 
to be introduced, and to this ruling the claimants excepted. 
The court, at the request of the plaintiff in attachment, 
charged the jury, “that if they believed the evidence they 
must find the cotton, claimed by Scaife & Co., subject to the 
plaintiffs’ demand.” The claimants excepted to this charge. 
There was a verdict for the plaintiff in attachment, and also, 
a judgment in his favor in the claim suit. The claimants 
bring the case to this court, and assign the ruling of the court 
on the evidence, and the giving of the charge, as error. 


Jno. M. McK tenroy, for appellants. —The only question in 
this case is, whether or not a landlord can enforce his lien 
for advances on a part of the crop, which the tenant has 
sold to.a third party, and received pay for, such third per- 
son having purchased without notice of the landlord’s lien. 
The lien of the landlord does not give him any right of 
property in the crops.— Hussey v. Peeples, 53 Ala, 432. The 
tenant is the owner of the crops, and has the legal title to 
them, and the right to sell them. The landlord’s right, at 
common law, to distrain for rent was limited to the right to 


levy on the crop on the premises before the termination of 
Von. LXVIL. 
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the lease.—Lomax v. LeGrand, 60 Ala. 537. Our statutes 
modifying and adopting the common law on this subject, 
extended the lien, aud enlarged the remedy for its enforce- 
ment. By statute, prior to February 9th, 1877, the lien was 
so extended as to follow property wherever it may be, with- 
out regard to whether the lease had expired or not, so long as 
it continued in possession of the tenant, or any one holding 
in his right, or in the possession of a purchaser from him 
with notice of the lien of the landlord.— Revised Code, § 2963. 
These clauses quoted from $ 2963 of the Revised Code are 
not carried torward into the Code of 1876, but by act of Feb. 
%th, 1877 (Acts 1876-7, p. 74), the law was so modified as to 
leave them out. The same act declares a lien in favor of the 
landlord for rent and advances, authorizes the assignment 
of the debt, and the lien for its enforcement, and declares 
that the attachment to enforce it may be levied “ upon the 
crop, or the proceeds thereof, and upon the articles advanced,” 
&e.—Code, 1876, $$ 3467-3473, inclusive. 

Appellee contends that the effect of this change in the 
statute law is to enlarge the lien so as to make it attach to 
the crop even in the possession of a purchaser, for valuable 
consideration, without notice of the lien. It seems to me 
that a contrary effect should be ascribed to it. Sec. 2963, 
Rev. Code, extended the lien beyond what it was at common 
law. The repeal of that section would have restricted it to 
what it was before, unless the repealing statute had, also, ex- 
tended it in other directions. 

Certainly there is nothing in the later law, and which was 
in force in the year 1878, when the lease in this case was 
made, which overrides the common law principles as to the 
rights of bona fide purchasers. 

It surely was not contemplated by the legislature to per- 
mit landlords to follow the crops into the hands of bona fide 
purchasers without notice, who had bought in the usual 
course of trade, and with no means of ascertaining, per- 
haps, the existence of liens. 

The landlord has a summary ‘remedy, which he can, and 
which he ought to, enforce before the property goes into the 
hands of bona fide purchasers. If he is prevented from en- 
forcing the summary remedy against the crop itself, then 
the statute permits him to attach the “proceeds,” if they 
ean be gotat. Failing in this, he has his action on the case 
against any purchaser wilh notice. And to still further pro- 
tect his rights, a penalty is denounced against the tenant 
who unlawfully disposes of the crop, and also, against any 
one who purchases with notice, and with intent to defraud. 
After all these remedies, and favors, and protection given to 
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landlords, it must not be construed that bona fide purchasers 
have no rights, which the law will respect. The law is in- 
tended in pari materia, and as applicable to both. 


G. L. Comer, for appellee.—Under section 2963 of the Re- 
vised Code, an attachment could not be levied on the crop 
grown on rented land after it has passed into the hands of a 
purchaser, without notice of the landlord’s lien. All the de- 
cisions of this court are based on that statute, and none of 
them have any reference to § 3473 of the Code of 1876, which 
is entirely different from the former law. The Code of 1876 
(§ 3473), provides that the attachment for rent may be levied 
on the crop, or the proceeds thereof, and says nothing about 
a purchaser with or without notice, but it does expressly de- 
clare that it may be levied on the crop, wherever found, with- 
out regard to whose possession it is in. Section 4353 of the 
Code of 1876 makes it larceny for the tenant to remove any 
portion of the crop grown on rented land, on which there is 
a lien for rent or advances. This was done by the tenants 
in this case, and to permit appellants to retain the crop 
bought from the tenant, would be allowing them to acquire a 
title through a third person, who, as against the rightful 
owner, the landlord, committed a felony to get it—this the 
courts will not permit. 


BRICKELL, C. J.—The single question this case involves, 
is, whether a landlord having a lien for rent and advances, 
or for either, can enforce it by attachmeut on the crop in the 
possession of a purchaser from the tenant, after its removal 
from the rented premises, fora valuable consideration, having 
no notice of the lien. To this precise question, we intend 
confining our opivion, which, we may remark, could not have 
arisen under the old statute creating and defining the lien of 
a landlord, upon crops grown on rented premises, the legal 
remedy for the enforcement of which, was an attachment to 
be “levied on the crop in the possession of the tenant, or 
any one holding it in his right, or in the possession of a pur- 
chaser from him, with notice of the lien of the landlord,” 
and which was incorporated in the Revised Code of 1876, 
forming $$ 2961-63. The obvious effect and operation of 
that statute was, the preservation of the lien on the crop, 
though the relation of landlord and tenant was dissolved, 
and the crop removed from the premises rented, until it 
passed into the possession of a purchaser without notice, 
and such was the construction it received.—(Governor v. 
Davis, 20 Ala. 366; Lomax v. LeGrand, 60 Ala. 537. The 


lien was not so frail, and was clearly distinguishable from 
VoL, LXvil. 
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that the landlord had at common law, upon goods and chat- 
tels on the demised premises, which could be enforced only so 
long as they remained upon the premises. They could be 
distrained during the term, and the right was lost by their re- 
moval before distress. 

The removal of the crop, or any portion thereof, from the 
rented premises, without the consent of the landlord, was one 
of the facts which authorized a resort to attachment for the 
enforcement of the lien. So long as the crops remained on 
the premises, the tenant did not have a possession of them 
severed and distinct from his possession of the premises, and 
of itself, as is the possession of all personal property, capable 
of a visible, tangibie possession, prima fucie evidence of 
ownership. When removed from the premises, he had a 
separate, distinct possession, affording prima facie evidence 
of ownership, and of its incidents, the right to sell, or other- 
wise dispose of them. Then, if the landlord sought to fol- 
low the crop into the hands of a purchaser, and fasten the 
lien upon them by attachment, notice to the purchaser must 
have been traced.—Lomax v. LeGrand, supra. 

This statute has been, however, repealed, and superseded 
by subsequent legislation which forms the 9th chapter of the 
dd Part, and Title 2d, of the Code of 1876, $$ 3467-78. A 
lien is given the landlord not only for rent for the current 
year, but for advances made by him to the tenant, or made 
by another at his request, for which he assumes legal respon- 
sibility, whether in money, or other thing of value. The lien 
can be enforced by attachment by the landlord, or his as- 
signee, whenever either the claim for rent, or that for ad- 
vances is due, and the tenant, after demand, fails or refuses 
to make payment. Or, whether the claim is due or not, if 
there is reason to believe that the tenant is about removing 
the crop from the premises, or otherwise disposing of it. 
Or, when he has, without the consent of the landlord, or of 
his asignee, removed from the premises, or otherwise dis- 
posed of any part of the crop without payment of the claims 
for rent and advances. Or, when he has disposed of, or there 
is good cause to believe he is about disposing of, the articles 
advanced or obtained with the money advanced, &c., an at- 
tachment for the enforcement of the lien may be issued. 
The attachment “ may be levied upon the crop or the pro- 
ceeds thereof, and upon the articles advanced, or property 
purchased with money advanced or obtained by barter in ex- 
change for articles advanced.” The present, as the former 
statute, creates by its words, a /ien, a charge upon the crops 
and other property therein designated. There is no change 


of ownership—that resides in the tenant, as it would have 
(16) 
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resided in the absence of the statute. Nor is there any 
other restraint upon the incidents of ownership—upon the 
tenants unqualified right of enjoyment, than such as is nec- 
essary to preserve the lien, as the primary charge for the 
satisfaction of the favored debts. It 1s an incident to the 
relation of landlord and tenant attached by the statute, not 
having any element of a jus in re,ora jusud rem, but a 
simple legal right to charge the particular property with the 
payment of the particular debts, in preference to, and in 
priority of all other debts. The lien will of course prevail 
against the tenant himself so long as he has possession, and 
so it will prevail against volunteers, and purchasers from him 
having notice, though upon a valuable consideration, for 
neither the volunteer, nor the purchaser with notice, can 
have any equity to protection. against it, and must be pre- 
sumed, unless fraud is imputed, to intend taking in sub- 
ordination to it. Of this lien it may be said, that it is secret, 
for of it, notice is not required to be given in any form, and 
if the contracts between landlord and tenant, rest in words 
only, not reduced to writing, as is probably most often the 
case, the notice caunot be given. Such liens are not aceord- 
ing to any principle of law known to us, allowed to prevail 
against purchasers trom the true owner, for a valuable con- 
sideration, without notice. They differ materially from the 
liens known to the common law, as that of a factor, or of an 
innkeeper, or a common carrier, or av artificer, continuing 
so long only as possession remained, and ceasing whenever 
there was a parting with possession. The possession gave 
notice of the lien, or at least it was enough to excite inquiry 
which would lead to actual notice, and of consequence, there 
would never be a bona fide purehaser claiming in opposition 
to it. The ownership, and the possession, residing in the 
tenant, when the crop is removed from the premises, a sep- 
arate, distinct possession of the crop only, must furnish a 
security to all who deal with him in good faith and for value, 
or there would be great embarrassments and but little safety 
in dealing in the agricultural products of the country. We 
speak only of purchases made after the removal of the crop 
from the premises, for that is the case before us, and we do 
not intend our opivion to extend beyond it. Agaiust every 
analagous right or lien springing up from the contract or 
relation of parties known to, recognized and enforced by law, 
not the mere creature of a statute, a bona fide purchaser is 
protected. It may well be said, the law delights in his pro- 
tection, and regards it as a wise policy, founded in the de- 
mands of justice, promotive of commerce, to save him from 


mere charges or incumbrances of the ownership, of which 
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he cannot by any prescribed measure of diligence acquire 
notice. Statutes are always read aud construed in the light 
of the common law, and are not regarded as infringing upon 
its rales and principles, save so far as may be expressed, or 
fairly implied to give them full operation. When a charge 
merely upon property is created by statute—a mere primary 
right for the satisfaction of a debt, it cannot be supposed, 
unless the intention is clearly expressed, or it is matter of 
just implication, that it is intended the charge shall havea 
superiority, the common law does not attach to similar 
charges, and especially a superiority that law carefully with- 
holds. Though it was matter of necessary implication from 
the words of the former statute, that the crop could be levied 
on in the hands of a purchaser from the teuant with notice 
of the lien, that it eould not be taken from a purchaser with- 
out notice, in that respect, the statate was merely in recogal- 
tion of the principle of the common law, which would have 
prevailed if it had been silent. All that can be said is, that 
the present statute is silent as to the persons in whose pos- 
session the crop may be levied on by attachment, leaving 
that question, if a controversy arises as to it, to be deter- 
mined by the common law, and that law intervened for the 
‘protection of the boxa fide purchaser, who has equal equity 
with the landlord, and the legal title attached to it. The 
reasonable implications from the statute support this view. 
For the removal, or the intended removal of the crop, furn- 
ishes a eause for the attachment of it, before the claims, 
which are liens, fall due. The reason must be that the re- 
moval endangers the lien, and one of the perils operating its 
defeat, was, it is fair to presame, that the rights.of a bona 
Jide purchaser might intervene jn consequence of the removal. 
The attachment may also be levied upon the proceeds of the 
crop, which indieates that a conversion of it by sale or other- 
wise, might be made, and a purpose to extend the lien to 
whatever was realized therefrom by the tenant. There is no 
express abrogation of the priuciple of the common law pro- 
tecting a bona fide purchaser from mere liens of which he has 
no notice, and no provision whieh would authorize a con- 
struction that there was an intention to abrogate it. Pro- 
tection to such a purchaser, renders the statute harmonious 
in its operation with the principle of the common law in 
reference to all analogous liens or charges, and saves the 
lien from clogging and embarrassing fair commerce in agri- 
cultural produets. 

We cannot attach any force to the argument that because 
a tenant, or other person, who, with an intent to hinder, de- 
lay, or defraud, removes or sells property upon which an- 
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other has a valid claim, may be punished as if he had stolen 
it (Code of 1876, § 4353), therefore, no good title can be de- 
rived from him. The statute does not, as is argued, convert 
the sale or removal into larceny, and an indictment for lar- 
ceny founded on it could not be sustained.—La Vaul v. State, 
40 Ala. 44. It is in recognition of the ownership, and visits 
the punishment of larceny upon the fraudulent exercise of 
the rights and incidents of ownership. 

The rulings of the Cireuit Court are not in conformity to 
these views, and its judgment must be reversed, and the 
cause remanded. 


Shields v. Atkinson. 


Trover against Commission Merchants, with Counts for dam- 
ages for violating instructions in selling cotton. 


1. Surety on rent note; when has the right to recover value of crop from mer- 
chant, appropriating it for advances when delivered to pay rent. —When a tenant 
delivers part of his crop to a surety on his note for rent, to be used in paying 
rent, and the latter forwards it to commission merchants, to be used for that 
purpose, and they, in violation of instructions, apply it in payment of ad- 
vances made by them to the tenant, such surety may, after paying the rent, 
recover the valne of the crop so delivered to them. 

2. Same; same.—In such ease, the rent being the paramount charge on the 
crop, the surety has a property in, and a right to hold it, and apply it to the 
payment of rent, and may recover its value, although it was delivered to him 
for the double purpose of paying rent, and advances. 


AppeaL from Selma City Court. 

Tried before Hon. Jonn Haratson. 

This was an action, brought by R. W. Atkinson, against 
W., B. Shields, as surviving partner of the firm of Williams & 
Shields. The material facts of the case are state! in the 
opinion of the court. There was a judgment for the plain- 
tiff, and its rendition is the error assigned. 


Jos. F. Jounson, and E. W. Perrvs, for appellant. 
W. M. Brooks, for appellee. 


STONE, J.—As we understand the evidence, there is no 
dispute, or ground for dispute, that for the year 1873, L. B. 
& O. F. Atkinson leased a plantation of Burge, executor 
of Hope, at the agreed rent of some four hundred and fifty 
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dollars, and that R. W. Atkinson became their surety, in a 
note given to secure the rent; that L. B. & O. F. Atkinson 
cultivated the plantation during that year, and made thereon 
a crop of cotton and corn ; that at the end of the year 1873, 
they delivered, or turned over to RB. W. Atkinson, three of the 
bales of cotton grown on the said plantation that year ; that 
in the month of December, R. W. Atkinson shipped the said 
three bales of cotton to Milhous & Shields, cotton factors 
of Mobile, marked R. W. A., and accompanied the shipment 
with a letter to them, in which he said: “I ship you four 
{three] B.C. * * which is some of L.B. & O. F. Atkin- 
son’s cotton, which you will please hold as long as there is 
any probability of it rising. The proceeds of this lot is to be 
appropriated to the pay ment of their rents, for which I am 
security. * * * I drew draft on you in favor of H. 
W. Burge, Ex’ct. Est. Jno. Hope, dee’d, for $200, rents L. B. 
& O. F. “Atkinson, which please accept now, and pay Ist Jan- 
uary 1873. (Signed). R. W. Atkinson.” That R. W. At- 
kinson did draw the draft on Milhous & Shields, in favor of 
Burge for two hundred dollars, which, when presented, Mil- 
hous & Shields refused to accept, or pay; that during the 
year 1873, Milhous & Shields had advanced to L. B. & O. F. 
. Atkinson some four hundred dollars, to enable them to make 
said crop, and had taken from them a mortgage on said crop 
to secure its payment, which mortgage was duly recorded ; 
that Milhous & Shields sold the three bales of cotton for 
$208 net, and applied the proceeds to the credit of L. B. & 
O. F. Atkinson, and refused to account for such proceeds to 
R. W. Atkinson; that said R. W. Atkinson has paid Burge 
his rent claim in full,.and now sues to recover the proceeds 
of said three bales of cotton from Shields, surviving partner 
of Williams & Shields. There are two discrepancies in the 
evidence—one material, and the other immaterial. R. W. 
Atkinson testifies that L. B. & O. F. Atkinson turned over to 
him the three bales of cotton, to apply the proceeds towards 
the payment of the rent. L. B. Atkinson testifies that the 
cotton was turned over toR. W. Atkinson to pay the advances, 
and the rent. Both concur in saying the cotton was deliv- 
ered to R. W. Atkinson, and there is no testimony in conflict 
with this. Now, whether delivered for the single purpose of 
paying the rent, or for the double purpose of paying the rent 
and advances, it authorized R. W. Atkinson to apply it to- 
wards the rent—that being the primary and paramount charge 
upon it. Being delivered to him, R. W. Atkinson acquired a 
property in, and right to possess, and hold the cotton, of 
which no one could” deprive him, without first paying the 
rent, and relieving him from liab: lity therefor. Shields’ mort- 
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gage lien was inferior and subordinate to the lien for rent. 

Code of 1876, $ 3467 ef se iE and $ 3286; Stern v. Simpson, 62 

Ala. 194; Abraham v. Carter, 53 Ala. 8; Ellis v. Martin, 60 

Ala. B94 ; Smith Uv. B: Yat, dd, 235 : iestimore laid Uv. Froste ry 

60 Ala. 448. 

The testimony is also in conflict, on the question whether 
L. B. and O. F. Atkinson re-paid to R. W. Atkinson the rent 
which he had paid to Burge, the landlord. R. W. testifies 
positively that they had not re-paid him, while the testimony 
of L. B. tends to show, that he aud his brother, O. F., had 
turned over to their brother sufficient property to discharge 
both the lien for rent, and the li tbilitv for advanees. L. B. 
testifies at a distance from the scene of the transaction, with 
ho mention of documents or memoranda, to aid his recollee- 
tion, and with a very general,and indefinite statement of rec- 
ollected premises from which he draws his conclusions. We 
think the testimony of R. W. Atkinson is entitled to more 
consideration and weight, than that of L. B. Atkinson, and 
we concur in the judgment rendered by the Selma City Court 
in this cause. 


Affirmed. 


Tecumseh Lron Company r. Mangum. 
Al tion to Re -laxr Costs in A lion of Trover. 


1. Trover; when no more ecsts than damages recoverable in, —When the dam- 
ages recovered in an action of trover co not exceed twenty dollars, it is error 
to render judgment for more costs than damages, unless the presiding 
certifies that greater damages should have been awarded ;and it will not be 
presumed on error, in the absence of an express recital in the record to that 
effect, that the certificate was made. 

2, Re-taving costs, to wlett objections motions for, are confined.—Motions to 

j taxation made by the clerk or 


indee 
puaae 


re-tax costs are continued to objections to the 
other ministerial officer of the court, and do not open inquiry into the merits 
of the judgment, which the clerk is bonnd to pursue in taxing the costs, 


AppkAL from Cherokee Cireuit Court. 

Tried before Hon. Joun HENDERSON. 

James M. Mangum bronght an action of trover against the 
Tecumseh Iron Company. claiming uwenty-five hundred dol- 
lars, as damages, for the conversion of certain timber trees 
felled by said company, and recovered a jadgment for three 
dollars and seventy-five cents, and “ ‘all costs in this behalf 
expended.” ‘The clerk taxed all the costs of the case against 
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the defendant, who made a motion to re-tax them, alleging 
that no certificate had been made by the presiding judge that 
greater damages should have been awarded. The court de- 
nied the motion, and the defendant appealed to the Supreme 
Court, assigning the refusal of the motion to re-tax the costs 
as error. 


Denson & Disque, for appellants, cited § 3129 of the Code 
to show that the motion to re-tax costs should have been 
granted. 


No counsel marked for appellee. 


Perv Curiam.—The damages recovered by the appellee, 
not exceeding twenty dollars, if the presiding judge did not 
certify that greater damages should have been awarded, it 
Was erroneous to render judgment agaiust the appellant for 
more costs than damages.—Code of 1876, § 3129. The stat- 
ute is very general in its words, and embraces every action 
ex delicto, whether the injury is to person or property. The 
action of trover was not embraced in the statute of 1822, 
(Clay’s Dig. $21, 316), which in terms was confined to actions 
for slander, or trespass, or assault and battery. But the pres- 
ent statute was purposely extended to all actions to recover 
damages for torts, and not confined, as was the former statute, 
to specific actions er delic'o. On error, it could not be in- 
tended, in the absence of an express recital of the fact on the 
record, that the certificate of the judge was made, and the 
rendition of the judgmeut for more costs than damages, 
would be an error for which this court would reverse, and 
cause the proper judgment to be rendered.—(Galls v. Lynch, 
21 Ala. 579. 

The case is before us now, however, on appeal from the 
judgment rendered on the motion to re-tax the costs. A mo- 
tion to re-tax costs, is confined to objections to the taxation 
made by the clerk, or rather ministerial officer of the court. 
It does not open objections, or an inquiry into the merits of 
the judgment, which the clerk pursues, as he is bound to do 
in making the taxation —2 Tidd. Pr. 990. However er- 
roneous may be the original judgment, the error could not 
be remedied on the motion made to the Cireuit Court, and 
the court did not err in the judgment rendered on it. 

Affirmed. 
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Norman ve. Burns. 


Bill in Equity jor Relief against Judgment at Law. 


1. Res adjudicata ; rule applies in courts of equity as well as in courts of law. 
The principle, that a controversy which has been adjudicated by a court of 
competent jurisdiction, can not be re-opened by the same parties, or their 
privies, is obeyed in courts of equity, as well as in courts of law. 

2. Judgment al law; when equity will relieve against.—-Although the jurisdic- 
tion is exercised cautionsly, and sparingly, yet, if a party against whom a 
judgment at law has been rendered, shows by clear and precise allegations, 
supported by convincing proof, that he was without fault in failing to assert 
his legal rights or remedies, or has béen prevented by fraud, accident, or sur- 
prise, or by the act of his adversary, from availing himself of them, and that 
the judgment is unjust, and oppressive, a court of equity will grant relief 
against it. 

3. Same; when equity will not grant relief against. —A court of equity will 
not relieve against a judgment at law, merely because it is erroneous, or 
because the Chancellor, from the evidence, would reach a different conclusion; 
nor will it grant relief: on account of matters of pure legal cognizance, unless 
the party complaining acquits himself of all negligence in the assertion of bis 
rights in the court of law, and the circumstances relied on to excuse the fail- 
ure, must be shown to have been such that no exercise of diligence on his 
part could have guarded against them ; a want of diligence being as fatal as 
the want of a valid defense, or the absence of any fact rendering it uncon- 
scientious to execute the judgment. 

4. Attorney ; authority to bind clients.--Au attorney may bind his client bya 
written agreement, as to any cause or proceeding, (Code of 1876, § 796), or by 
an entry on the minutes of the court ; but the courts are prohibited (Rule 17, 
Code, p. 156), from acting on any verbal agreement made by attorneys in a 
cause or proceeding. 

5. Judgment at law; equity will not relieve against on ground that attorney vio- 
lated verbal agreement in taking it.--A court of equity will not grant relief against 
a judgment at law, when the only defense was payment before its rendition, 
and the only reason shown for a failure to defend, was the verbal assurance of 
one of the attorneys for the plaintiff, that judgment would not be taken at the 
approaching term of court, and that be would correspond with his client, and 
try to secure an equitable adjustment of the controversy. 


ApPEAL from Talladega Chancery Court. 

Tried before Hon. N. 8. GranaM. 

This was a bill in equity, and sought to perpetually enjoin 
a judgment at law, in favor of Norman ef al. against Burns, 
The respondents answered denying the material allegations 
of the bill, and they also interposed a demurrer on the 
ground: 1. That the bill failed to show any facts which 
entitled the complainant to the relief sought thereby. 2. Be- 
cause the bill showed that the complainant had failed to 
make any defense in the court of law, and failed to show a 
good pe sufficient reason for such failure to defend. The 


VoL, LXxvit. 











1880. ] OF ALABAMA. 249 


[Norman v. Burns.] 


testimony in the cause was directed to the question of the 
payment of the note, on which the judgment was founded, 
against the enforcement of which complainant prayed an 
injunction, and was conflicting, but owing to the view the 
court takes of the case it is unnecessary to set*it out. The 
Chancellor overruled the demurrer, denied a motion to dis- 
miss the bill for want of equity, and rendered a decree per- 
petuating the temporary injunction, which had been granted. 
The rendition of the tinal decree, and also the decree over- 
ruling the demurrer, are assigned as error. 


Tau Braprorp, for appellant. 
Joun T. HEFLIN, for appellee. 


BRICKELL, C. J.—The object of the original bill, in which 
the appellee is complainant, is to obtain relief from a judg- 
ment at law, rendered in favor of the appellants, Norman and 
S. L. Martin, in the Cireuit Court of Talladega county, and 
against the appellee, as survivor of the late firm of Burns & 
McCain. The judgment is founded on a debt owing by 
Burns & McCain to 8S. L. & B. R. Martin, for tobacco by 
them sold and delivered to Burns & McCain. The original 
existence and justness of the debt is not disputed, but it is 
averred that before the commencement of the suit at law, it 
was paid in full to B. R. Martin, in the latter part of the 
year 1861, or early in 1862, and a receipt taken, which has 
been lost or mislaid. The note by which the debt was evi- 
denced was not surrendered when the payment was made, 
because it was at Martin’s residence in Virginia, and the 
payment was made at the residence of the appellee in Ala- 
bama. Before the payment was made, it is admitted, the 
appellee had received notice of the assignment and transfer 
of the debt to one Jesse Wooten, through, and from whom, 
the appellants, Norman and 8. L. Martin, claim and derive 
title. The appellee was induced not to make defense to the 
suit at law, by the verbal assurance of Martin, one of the 
attorneys for the plaintiff in the suit, that it was unnecessary, 
as no judgment against him would be claimed at the term of 
the court at which judgment was rendered; and he would 
correspond with his clients, and endeavor to bring about an 
equitable and satisfactory settlement of the matter, and 
would inform the appellee of the result of his correspond- 
ence. In violation of these assurances, the judgment was 
taken, and the appellee was not informed thereof until more 
than four mouths after its rendition. 

That a court of equity can not relieve against a judgment 
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at law, merely because it may be erroneous, or because, in 
view of the evidence, the Chancellor would reach a different 
determination from that which may have been arrived at by 
the court of law, is well established. The one, and the other 
court, yields implicit obedience to the principle, that a con- 
troversy which has been adjudicated by a court of compe- 
tent jurisdiction, shall not be re-opened by the same parties, 
or their privies. Yet, if a party, without fault or neglect on 
his own part, has been prevented by fraud, accident, sur- 
prise, or by the act of his adversary, from availing himself of 
his legal rights in a court of law, and avoiding an unjust, 
unconscionable judgment, a court of equity has jurisdiction 
to relieve him. The jurisdiction is exercised cautiously and 
sparingly, and only when by clear and precise allegation, 
supported by convincing evidence, the party not only acquits 
himself of all fault or negligence i in failing to avail himself of 
his legal rights and re medies, but establishes that the judg- 
ment itself is unjust and oppressive, and that it is against 
good conscience to suffer it exeeuted. “Without attempting,” 
said C. J. Marshall, in JJoarine Ins. Co. v. Hodgson, T Cranch, 
332, “to draw any precise line to which courts of equity will 
advance, and which they cannot pass, in restraining parties 
from availing themselves of judgments obtained at law, it 
may be safely said, that any fact which clearly proves it to 
be against conscience to execute a judgment, and of which 
the injured party could not liave availed himself in a court 
of law ; or of which he might have availed himself at law, 
but was prevented by fraud, or accident, anmixed with any 
fault or negligence in himself, or his agents, will justify an 
application to a Court of Chancery.” The doctrine has been 
acted upon, and is recognized in numerous cases in this 
court, and is so familiar that it is not necessary to refer to 
them specially. 

The defense, and only defense, to the demand upon which 
the judgment at law is founded, is payment of it before the 
commencement of suit, a pure, legal defense of which the 
court of law had full and complete cognizance. The only 
reason for not making defense at law, assigned in the bill, is, 
the mere verbal assurances of one of the attorneys for the 
plaintiffs, that judgment should not be taken at the approach- 
ing term of the court of law; that he would correspond with 
his clients, and endeavor to procure a satisfactory adjustment 
of the matters in controversy. The authority of an attorney 
at law, in this State, is very large ; and, because of its extent, 
the statutes and rules of practice, proceeding upon reasoning 
and principle, like unto that on which the statute of frauds 


is founded, declares that “an attorney has authority to bind 
VoL, LXV. 
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his client, in any action or proceeding, by any agreement in 
relation to such cause, made in writing, or by an entry to be 
made on the minutes of the court,” (Code of 1876, § 796), and 
that “no private agreement or consent, between the parties, 
or their attorneys, relating to the proceedings in any cause, 
shall be alleged or suggested by either party against the 
other, unless the same be in writing, and signed by the party 
to be bound thereby.”—Raule 14, Code of 1876, 160; Rule 17, 
156. These rules of practice have existed for a long period. 
They can be traced back to 1830, (Aik. Dig. 455, Rule 14), and 
have been preserved in the same language in every subse- 
quent revision of the rules by this court. The legislature 
was not content to leave them merely as rules of practice, 
the administration of which could be tempered by the courts 
to the exigencies and circumstances of particular cases. In 
the Code of 185z, the rule was in substance introduced as a 
statute, mandatory in its terms, and has since continued in 
each revision and codification of the statutes. If it is con- 
ceded that it was within the authority of Martin to bind his 
clients by the assurances ant promises, it is averred he made 
so liberally, and the appellee intended reposing on them, he 
was admonished by the law, they could not afford him pro- 
iection unless reduced to writing, and signed by the party to 
be bound thereby. Abstaining from causing them to be 
reduced to writing, and signed, was an abstinence from the 
measure of diligence the law imposed upon him, and it is far 
better that be should suffer damage from his own want of 
diligence, or his misplaced confidence, than thata precedent 
should be made lessening the diguity of jadgments, and pro- 
tracting strife and controversy. ‘The appellee could, if he 
chose, repose in confidence upon the mere verbal assurances 
and promises of the attorney of the plaintiffs, but it was at 
his own peril. The law appointed the mode in which these 
assurances and promises could be made binding on the 
plaintiffs. Until in that mode they were expressed, the value 
which can be placed on them, is no greater than that which 
ean be attached to the acts or agreements of mere strangers 
bearing no relation to the plaintiffs. The act of an at‘orney, 
or agent, exceeding authority, is of no greater force, than the 
act of one who, without authority, assumes to act for a prin- 
cipal. It was upon the good faith, the attention, and dili- 
gence of the attorney making these verbal assurances and 
promises, the appellee relied, and not upon his authority to 
bind the plaintiffs in the judgment. It may be their confi- 
denee was misplaced, but they trusted when the plaintiffs, 
nor the law, invited them to trust, and if evilis wrought they 
must accept it as the fruit of their own improvidence. i‘ecause 
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of matters of pure legal cognizance, a court of equity will 
not relieve against a judgment at law, unless the party com- 
plaining acquits himself of all negligence in the assertion of 
his rights in the court of law. The highest degree of dili- 
gence is exacted from him, and ifit is not exhibited, the 
court will not intervene. The circumstances which are relied 
upon to excuse the failure to defend at law, must have been 
such that no exercise of diligence on his part could have 
guarded against. A want of diligence, is as fatal as the want 
of a valid, substantial defense, or the absence of any fact 
rendering it unconscientious to execnte the judgment.— Mock 
v. Cundiff, 6 Port. 24; French v. Garner, 7 Port. 549; Drew 
v. Heaque, 8 Ala. 438. 

The decree of the Chancellor is reversed, the injunction 
heretofore granted is dissolved, and a decree is here rendered 
dismissing the original bill at the cost of the appellee in this 
court, and in the court of chancery. 


Warwick etal. v. Brooks. 


Motion for Summary Judgment against Sheriff for Failure to 
Return Execution. 


1. Summary judgment ; error to render against sheviff for failing to return exe- 
culion without the intervention of a jury.—A motion for a summary judgment 
against a sheriff for failing to return an execution, is not an “action founded 
on a written instrument ascertaining the plaintiff's demand,” and it is error in 
such a motion, to render a final judgment by default against the defendant, 
without the intervention of a jury, and without the introduction of evidence 
to estublish bis liability for the alleged neglect of duty, 


Appeal from Perry Circuit Court. 

Tried before Hon. G. H. Cratc. 

This was a motion made by W. M. Brooks against J. F. 
Warwick, sheriff of Talladega county, and the sureties on his 
official bond, for a summary judgment for the failure to 
return an execution. The judgment entry, after reciting the 
issuance of the execution, and the failure of the appellant 
to return it, continues as follows: “Said motion being heard, 
and considered by the court, is this day granted, and the said 
defendants (naming them) being called to come into court, 
come not, but make default. It is therefore considered by 
the court that the plaintiff recover of the defendants, the 


sum of seventy-two dollars, the damages in the premises, 
Vou. LXVII. 
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together with the costs in this behalf expended, for which let 
execution issue.” The errors assigned are the rendition of 
the judgmevt by default, without the intervention of a jury, 
and without the introduction of evidence to establish the lia- 
bility of the defendant for failing to return the execution. 


Gero. F. Moore, and Taunt Braprorp, for appellants. 
JoHN Moone, for appellee. 


SOMERVILLE, J.—This is a summary motion against 
the sheriff and his sureties for failing to return an execution 
within the time required by law. The Circuit Court rendered 
judgment final by default, on motion of plaintiff, without the 
intervention of a jury. ‘The assignment of error based on 
this action of the court must be sustained. The motion is 
not an “action founded on any instrument of writing ascer- 
taining the plaintiff's demand,” within the meaning of section 
3022 of the Code. There should have been evidence intro- 
duced to establish the truth of the statements, showing the 
liability of the defendants for the alleged neglect of duty. 
The issue in dispute could only be determined by the verdict 
- of a jury, and was improperly adjudged by the court.—Por- 
fer v. Burleson, 38 Ala. 343; Patterson v. Blakeney, 33 Ala. 
338 ; Byrnes v. Haynes, Minor. 286; 2 Brick. Dig., p. 135; 
§ 61, et seq. 

The judgment of the Circuit Court is reversed, and the 
cause is remanded. 


Talladega Insurance Company vt. 
Peacock, Adm/’r. 


Action on Promissory Note; Plea, non est factum. 


1. Corporation; power to borrow money.—A corporation, which is authorized 
by its charter to transact the business of life, fire, and marine insurance, re- 
ceive money on deposit, collect promissory notes, and bills of exchange, lend 
money, and discount or sell such notes, or bills, and to ‘*borrow money. and 
issue its bonds therefor,” is not restricted, by the latter provision, to making 
loans secured by bonds, but has the incidental and implied power, common 
to all such corporations, to borrow money, and make negotiable, or non-nego- 
tiable paper, and give such securities as may be deemed most advantageous. 

2. Same; how persons proved to be officers of. —Strangers can not be required 
to prove the appointment of officers, or agents, of corporations, by written 
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evidence, but it may be iuferred from the recognition, or continuous acquies- 
cence, by the corp rition in the acts of such officers 

3. Same: presi npti meoag tinst, when it fails to py we app vniment of fice r. If 
there is written evidence of such appoiutment, it is within the peculiar 
knowledge, and in the exclasive possession of, the corporation, and whatever 
presumption ean be drawn, on account of its absence: must be visited on the 
corporation, which has volantarily assumed the attitude of neglecting, or 
refusing to produce, evidence which Was in its posse 

4. Kvidence; when to be excluded.—It is not often necessary, ind it is but 
seldom that the court ean prescribe the order in which a party may introdace 
his evidence, but when it is all produced, and it is wholly iusntticient to sup- 
port the cause of action, or the grounds of defense, or if wy part of it is then 
Irrelevant because nauconnected with other evidence, the court should, ou 
motion, exclude all the evidenee, or sach unconnected part of it 

5. Burden of proor; when on plaintiff. in sait against eorporation.—When, in 
an action against a corporation, ona note for money borrowed by its secretary, 
and which was executed by bim, and signed with the corporate name, ** by 
him, us secre tary,” the dk fi ndant lhterposes a sworu ph 1 of non es factiim, 
the barden of proof is on the plaintiff to show that such person was the 
secretary of the corporation, and, was authorized to borrow money, befor 
the note is admissible in evidence 

6. Agency; how proved. —The general rule is, that agency must be proved 
otherwise than by the mere act of the avent, before it can be assumed that 
such acts are binding on the principal: and the mere acts of the assumed 
agent, not accompanied by evideuce tending to show that the principal had 
kur wledge of, or assented thi reto, ure not coup ‘lent evidence to be: ubmitted 
ton jury. 
7 Same; same.—But when there is any evilence tending to show the 
assent of the principal to the act of the agent these acts, in connection with 
the assent of the principal thereto, must go to the jury as evidence ; and if 
the acts of the snpposed agent are so continuous in their clairieter, and of 
such a natare as to farnish, in themselves, any reasonable groaud of infereuce 
that they were known to the priveipal, and that, in the absence of anthority, 
he would not have suffered them, such acts are ¢ Mpetent evicdeuce to be 
submitted to the jury. 





SSiou,. 


dS. Corporatic i? prrsou nidy i pr ie l lo My on al of, 1, yj} tina is. Livi- 
dence that one openly and notoriously transacted the general basin fa 
corporation, had possession and care of its office, in which the business wos 
transacted, the custody of the books and papers, and the fauds of the corpora- 
tion, and had, on more than one occasion, borrowed money, whieh apperred 
on the books of the company, centered to the credit of the lender, teuds to 
show the relationship of such person to the corporation, the daty sad author- 
i‘y pertaining thereto and might authorize a jury to tnter that, in tae absences 
of antbority from the corporation, sneh acts would not hive been permitted 

9. Corporation 2 @ Heer of, acting without author ify. loss ai isi ) from, falls 


rporations, who select their own a its, with whom 
strangers must deal, hold out a particular officer, or suffer him to hold him- 
self out as having particular or general authority, inviting dealings with him, 


and a loss must ensne thereby, such corporation must bear it, and not those 


corporati mt If co 





who, so far as was known, or could be seen by them, dealt with the ageut in 
the line, and within the scope of his duty and employment. 
10. Opinion? what statement hy witness not re pared Il «as r 1c opini mofa 


Witness, or a conclusion drawn by Lim from facts, is not admissible evidence, 
but a statement by 2 witness, that he regarded a person ‘fas the general 
ageut’ of the defendant corporation, does not fall within this rale, when con- 
nected with, and accompanied by statements as to the meaus aad sources of 
the knowledge of the witness. 

11. Jlearsay; sta ement by witness not.—A statement by a witness, that “the 
money was loaned by bis agent in 1850, and renewed annually until 1863,” is 
not hearsay, although he sabseqnently stated that ‘* meantime he was in the 
State of Texas,” for he may have had personal knowledge of the loan and its 
renewals, 

VoL. LXVII. 
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12. Secretary of corporation ; authority to borrow money for corporation ; how 
implied. —Authority to borrow money for a corporation, by its secretary, may 
be implied from bis relation to the company, the nature of his employment, 
the mode in which he was permitted to conduct its business, and his borrow- 
ing on other occasions ; and a charge that he must have had express authority 
to borrow money, is erroneous, and properly refused. 

13. Charges must be based on the evidence. — Charges which are not based on, 
and assert propositious of Jaw about which no question arises on, the evidence 
in the case, are abstract and misleading, and are properly refused, without 
reference to whether they are correct or erroneous. 

14. Interest; when commences on contracts to pay money.—Contracts for the 
payment of money bear interest from the day it becomes pryable. 

15. Same; trivial error as to, will not reverse ease. —A note made April §, 
1863, and due one day after date, bears interest from April 7th, 1863, and a 
charge asserting that it bore interest from date is erroneous; but where, in- 
stead of calling attention to this error by a proper charge, an erronepus charge, 
**that no interest should be computed,” was requested, the error should not 
avail to reverse the judgment. 


ArpeEaL from Talladega Cireuit Court. 

Tried before Hon. W. H. Sairu. 

This action was brought November 7, 1865, by David 
McCullough, against the Talladega Insurance Company. 
The suit was founded on a promissory note, which is set out 
in full in the opinion of the court. The defendant pleaded, 

“in short by consent,” 1, the general issue ; 2, non est factum. 
The case was tried on these ple as. The plaintiff introduced 
in evidence the special act incorporating the Talladega In- 
surance Company (Acts 1855-6, pp. 257-61), and also the 
charter of the Tuskegee Insurance Company, to which that 
act refers. The provisions of the charter, so far as they are 
material in this case, are set out in the opinion of the court. 
The plaintiff testified that the business of the Talladega In- 
surance Company was banking, receiving deposits, &e. ; that 
their place of business was in the town of Talladega, Ala. ; 
that (1) J. G. L. Huey was the general agent of the Talla- 
dega Insurance Company in 1860, and for some years after- 
wards ; that (2) Huey transacted all business for them in 
their office, and was the “big man of the nation,” (raeaning 
thereby that he was the prineipal man of the compaay) ; 
that he lent this company a sum of money, in American gold 
coin, which was, at the time, deposited with them ; _that (3) 
James Isbell, as his agent, lent the insurance company this 
gold, in 1860, at eight per cent. interest, and renewed the 
loan annually, until 1863, when the insurance company exe- 
euted the note, which is the foundation of this suit—he 
having been in the meantime in the State of Texas; that 
(4) he had often seen Huey in the office of the insurance 
company, seeming to exercise a general control of their 
business ; t!.at (5) he regarded Huey as the general agent of 
the company. The plaintiff then ‘offered in evidence the 
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note sued on, but the defendant objected to its introduction ; 
and the court expressing a wish to hear all the testimony in 
support of its admission, the plaintiff withdrew the offer to 
a the note, and introduced as a witness J. BK. Huey, a 
brother of J. G L. Huey, who testified, that (6) J. G. L. 
Huey was elected secretary of the Talladega Insurance Com- 
pany, at its organization, and that he was generally known 
as their secretary ; that he frequently assisted his brother in 
the office, and knew that he had charge of the company’s 
business. Plaintiff then introduced F. M. Thomason, who 
testified that he had often transacted business with the 
company, and (7) had lent them money at three different 
times—at one time $10,000, at another time $10,000, and at 
still another time $3,500; that he did not know (8) that the 
insurance company had borrowed money at any other times, 
except that it had borrowed from some bank in South Caro- 
lina; that (9) J. G. L. Huey had geveral charge of the busi- 
ness of the insurance company; that (10) witness let Huey 
have the money mentioned above; that (li) he often met 
members of the board of directors in the office of the insur- 
ance company, (12) and had business transactions with them 
there ; and (13) they recognized J. G. L Huey as secretary, 
and agent, of the company. A. W. Bowie testified that he 
was a director in the insurance company, and knew of only 
two instances in which the company had borrowed money, 
viz: once from a bank in South Carolina, and once from his 
father, Alexander Bowie, as administrator of the estate of 
Davis, and the special authority of the board of directors 
was first obtained in each of these cases. The other evi- 
dence in the cause appears in the opinion of the court. The 
plaintiff again offered the note, on which the suit was founded, 
in evidence, and the defendant obejected to its introduction, 
but the court overruled the objection, and permitted it to be 
read to the jury; to which the defendant excepted. The 
defendant offered no evidence, but moved to exclude the 
portions of the evidence marked above 1, 2, 3, 5, 6, 8, 9, 
10, 11, 12, 13, as illegal, and to exclude the clause of the evi- 
dence marked 4 as hearsay, and that marked 7 as irrelevant 
and inadmissible, and also moved to exclude the testimony 
as a whole. 

The court charged the jury, of its own motion, “that if 
you find for the plaintiff, your verdict must be, ‘ we, the jury, 
find for the plaintiff, and assess, as damages, the amount of 
the note, with interest thereon from date.’” To this charge, 


the defendant excepted. The plaintiff asked the court to 
charge the jury: 1. “That the defendant had the right to 


borrow money, and execute its note therefor, by the hands of 
VoL. LXVII. 
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its secretary.” 2. “That the words in the defendant’s char- 
ter, ‘and issue its bonds therefor,’ confers the power to make 
notes.” These charges the court gave, and the defendant 
duly excepted. The court also charged the jury, at the re- 
quest of the plaintiff, that, 1. “It is only necessary for the 
plaintiff to satisfy you, from the evidence, that Huey was the 
general agent of the defendant, and was held out to the 
world as such, to justify you in believing that he had the 
authority to bind the defendant, as claimed by the plaintiff, 
although no specific authority to borrow money be proved. 
2. That agency is proved as any other ordinary fact, and 
may be established by inference, or implication, from other 
facts. 3. Such acts as it may be necessary to show that 
Huey performed, in order to establish the agency insisted 
on by plaintiff, need not be acts of borrowing money, but 
acts performed in the general couduct and management of 
the business the company was allowed by law to perform, if 
borrowing money was in the scope of the business of the 
company. 4 That it was not plaintiff’s duty to establish 
Huey’s agency, by any resolution of the company, if he 
could establish it otherwise. 5. That plaintiff was not 
bound to look behind the public, and notorious acts of Huey, 
. to ascertain his agency.”” The defendant excepted to each of 
these charges, and requested the court to charge the jury: 
1. “That the plaintiff must prove that Huey had express 
authority to borrow the money, and give the note of the 
company therefor; or that after Huey had given this note, 
the company, with a full knowledge of all the facts, had rat- 
ified the act. This ratification can only be binding on the 
company, when it is shown that it was made with a knowl- 
edge of all the facts. 3. But proof that the company 
authorized the borrowing of money, once from a bank in 
South Carolina, and once from Alexander Bowie, as adminis- 
trator of Davis’ estate, is not sufficient to authorize the in- 
ference. 4. It was the duty of plaintiff to ascertain the 
extent of Huey’s authority to borrow money for the com- 
pany, and give the note sued on, before he made the loan, 
and the law did not permit him to omit doing this.” The 
court gave this charge, with the following oral addition, or 
qualification, viz: ‘Unless the jury are satisfied, from the 
evidence, that, at the time the note was given, Huey was the 
general agent of the company.” 5. That Huey, as secretary 
of the company, had no authority, by virtue of his office, to 
borrow money for the company, or in its name, and to 
pledge its responsibility for the payment of the money, and 
the note sued on is not binding on the company, unless said 
Huey, as secretary, was authorized, by a resolution, or by 
(17) 
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law, of the directors of the company, to borrow money and 
make the note; that said note does not bind the company, 
unless it ratified the act of Huey, with full knowledge of all 
the facts and circumstances attending the borrowing of the 
money, and the execution of the note. 6. To authorize the 
jury to infer the authority of Huey, as secretary, to bind the 
defendant by the note sued on, by the conduct of the de- 
fendant, by the payment of debts, or recognizing liabilities 
entered into by Huey, as secretary, or made by him in the 
name of the company, it is necessary that the jury be satis- 
fied, by the evideuce, that the payment of such debts, or 
recoguizing such liabilities, so created by said Huey, as sec- 
retary, or defendant, was known to the plaintiff, at or pre- 
vious to the execution of the note sued on, and that said 
note was taken on the faith of such previous recognition of 
the acts of said Huey, as the secretary, as binding on the 
defendant. 7. That under the evidence before the jury, they 
can not, if they find for the plaintiff, compute interest on the 
note in suit. The court refused to give any of these charges, 
except the fourth, as stated above, and the defendant duly 
excepted. The defendant also excepted to the qualification 
or addition made by the court to the fourth charge. There 
was a verdict for the plaintiff for $6,731.41. The errors as- 
signed are, the rulings on the evidence, and the giving, and 
refusing to give, the charges as shown above. 


Parsons «& Parsons, and Jonn T. Herti, for appellant. 
The corporation had power to borrow money and issue its 
bonds therefor. The instrument sued on is not a bond, but 
a promissory note, and the charter gives no authority for its 
execution. All officers not specially provided in the charter, 
were to be created by resolution of the board of directors, 
and as the secretary is not mentioned in the charter, the 
directors must, by resolution, have created one, and pre- 
seribed his duties. It was not denied that Huey was the 
secretary of the company, but appellant insists that he had 
no authority to bind it by signing said noie, or to sign the 
corporate name to instruments in writing for borrowed 
money, or to have borrowed the money from appellee. No 
express authority to borrow McCullough’s money is shown, 
and it appears that on two occasions the company borrowed 
money, but that each time it was authorized by a resolution 
of the directors. There was no evidence to show that 
McCullough ever heard, or knew, that the company bor- 
rowed the money spoken of by Bowie and Thomason, and 
he was not, therefore, induced to lend his money, because 


Huey, acting for the company, had been in the habit of bor- 
Vou, LXVII. 
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rowing money. The fact that a person acts as the agent of 
another, does not prove the agency. That must be proved 
by other evidence, before it can be assumed that the acts are 
binding on the principal.—Scarborough v. Reynolds, 12 Ala. 
252 ; MeDongald v. Dawson, 30 Ala. 553. If Huey had any 
authority to bind the defendant by executing the note, it 
must be found in the nature of his employment, for the char- 
ter gave him no power to do so, and there is no evidence that 
he was specially authorized to do so by the board of direc- 
tors.—Childress v. Miller, 4 Ala. 447; Skinner v. Gunn, 9 
Port. 305; Spyker v. Spence,8 Ala. 333. The oflicers of a 
corporation are special, and not general agents, and can not 
bind it, except as authorized by its charter or by-laws. 
Persons dealing with them, are charged with notice of the 
extent of their authority.— Adrian v. Roome, 52 Barb. (N. Y.) 
399; Chicago R. R. Co. v. James, 22 Wis. 194; Blood v. Var- 
cus, 38 Cal. 409; Culver v. Leavy, 19 La. 202. The president: 
(or secretary) of an incorporated company can not borrow 
money in the name of the company, and pledge its responsi- 
bility, unless authorized by the charter of the company to 
do so, or by a resolution or by-law of the directors.—L. & 
F. Ins. Co. v. M. F. Ins. Co. 7 Wend. 31; Beach v. Fulton 
_ Bark, 3 Wend. 573 ; 2 Cow. 432; Lb. 673. 

One who deals with an agent, is bound, at his peril, to 
ascertain the extent of his authority.—Gullett v. Lewis, 3 
Stew. 22; Fisher v. Campbell, 9 Port. 210; Van Epps v. Smith, 
21 Ala. 317; Powell v. Henry, 27 Ala. 612; 43 Ala. 719. The 
court erred in not excluding the note sued on, and in not ex- 
cluding the evidence.—43 Ala. 719. The plaintiff had no 
right to interest on the note from’ its date. It was payable 
one day after date. MeCullough’s evidence as to the loan 
of the money was hearsay, and should have been rejected. 
16 Ala. 308; Pearson et ux. v. Darrington, 32 Ala. 229; 27 
Ala. 458. The evidence that Huey was actiug as general 
agent of the company, was the mere expression of opinion. 
The witness should have stated what Huey was doing, and 
have left the inference as to his agency to the jury.—l Ala. 
632; Hatchett v. Gibsun, 13 Ala. 587; 34 Ala. «9. The other 
exceptions to the evidence were well taken, and should have 
been sustained.—3 Ala. 697; 11 Ala. 566; 23 Ala. 49; 30 
Ala. 672. The court erred in adding a qualification to a 
written charge.—Code, § 3109; Edgar v. State, 43 Ala. 43. 
The charge was proper as requested, and should have been 


given.—11 Ala. 485 ; 7b. 1059; 4 Ala. 116; 50 Ala. 134. 


Wapen & Bisuop, for appellee. 
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BRICKELL, C. J.—The action was commenced, and the 
trial, verdict and judgment had, in the life-time of the in- 
testate of the appellee. The cause of action is a promissory 
note, purporting to be made by the Talladega Insurance 

Jompany, payable to the intestate, in form and substance as 

follows: “33,673.31. April 6, 1863. One day after date, I 
promise to pay to the order of David McCullough, in Ameri- 
ean gold coin, thirty-six hundred and seventy-three dollars, 
at the office Talladega Insurance Company, for value re- 
ceived. (Signed) Talladega Insurance Company, by James 
G. L. Huey, Secretary.” 

Several pleas were filed, but the evidence introduced was 
directed particularly to the issue formed on a verified plea of 
nonest factum. There are numerous exceptions (thirty-four 
in number) to the admission of evidence, and the instruc- 
tions given, or refused ‘to be given, the jury. With the ex- 
ception of one instruction, which we will notice separately, 
there are but two questions involved. First, had the appel- 
lant power to borrow money, and for its payment, make a 
promissory note? Second, had Huey, as Secretary, authority 
to borrow money for the company, and make its note, as 
security therefor ? 

The company was created by a special act of incorpora- 
tion, approved February 13, 1856; and was entitled “to all 
the privileges, and invested with all the powers, and subject 
to all the restrictions, as were conferred and imposed upon 
the Tuskegee Insurance Company,” by the act incorporating 
that company, approved January 19, 1856.—Pamph. Acts, 
1855-6, p. 261. The privileges and powers conferred on the 
Tuskegee Insurance Company, were the transaction of the 
business of fire, marine, and life insurance; receiving of 
moneys on deposit, the collection of promissory notes and 
bills of exchange, the lending of money, and the purchase, 
discount, and sale of such notes and bills. Express power to 
borrow money, and issue the bonds of the corporation there- 
for, was conferred.—Pamph. Acts, 1855-6, p. 249. 

1. ‘The proposition now insisted upon, is, that this is a 
limitation upon the power of the company, restraining and 
confining it to the issue of bonds, for the payment of money 
borrowed, excluding the power to make any other evidence 
of the debt, such as a bill of exchange, or a negotiable prom- 
issory note. When this e:use was before this court, at a 
former term (MeCullowgh v. Talladega Ins. Co. 46 Ala. 376), it 
was held, this proposition couid not be maintained ; and such 
in effect was the decision in Talladega Ins. Co. v. Sanders, 
43 Ala. 115. We entertain no doubt these decisions are cor- 


rect. It can not be matter of doubt, that every corporation 
Von, LXvit. 











1880. } OF ALABAMA. 261 
{Talladega Ins. Co. v. Peacock, Adm’r. ] 


clothed with the powers conferred on this company, has an 
incidental and implied power to borrow money, and in the 
exercise of the power, may make paper negotiable, or not 
negotiable, and give such securities as may be deemed most 
advantageous. The power, though it may not be expressly 
conferred, is implied and incidental, unless of it there is ex- 
press prohibition.— Ala. Gold Life Ins. Co. v. Central Ag. & 
Mech. Asso. 54 Ala. 73; Allen v. Montgomery R. R. Co. 11 
Ala. 454; VM. d& OC. R. R. Co. v. Talman, 15 Ala. 491. The 
clause of the charter referred to, declaring the company could 
issue bonds for money borrowed, can not be construed as 
limiting it to the making of such securities, excluding the im- 
plied and incideutal power to make other usual securities 
aud evidences of debt. It was doubtless intended from mere 
abundauee of caution, rather as an additional grant of power 
to issue corporate bonds, which though so styled, and under 
the corporate seal, it was intended, unlike the bonds of a 
natural person, should have the — properties, and 
privileges of negotiable paper. Pitney, 3 Dutch. 
(N. J.) 227; Railroad Company v. lenad, 7 Wall. 412. 

2. The powers of the company could be exercised, 
business transacted, only through the intervention of officers 
or agents ; either such as are specially designated in its char- 
ter, or such as might be appointed by the } proper authority, 
in pursuance of its express, or implied, or incidental powers. 
The charter provides that the governing body of the com- 
pany, shall consist of a board of directors, of whom, one 
must be chosen president. ‘Lhe board is invested with full 
power in express terms, to appoint and remove at pleasure, 
all officers and agents of the company, and fo prescribe their 
duties. It was doubtless intended that there would be writ- 
ten evidence of the appointment of all officers or agents, and 
of the duties assigned them, when their relation to the com- 
pany was continuous, and their employment not casual and 
temporary. If there was such evidence of Huey’s appoint- 
ment as secretary, and of the duties he was in that capacity 
to perform, it was within the peculiar knowledge, and ex- 
clusive possession of the appellant; and if it would have 
availed any purpose in this controversy, ought to have been 
produced. The appellee was not bound to produce it, or ac- 
count for its absence. And whatever of presumption can be 
drawn because of its absence, must be visited on the appel- 
lant, who has voluntarily assumed the attitude of neglecting 
or refusing to produce evidence, which was in its power and 
possession, if it exists. 

The appcintment of the officers or agents of a corporation, 
strangers can not be compelled to prove by written evidence. 
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It may, or not, rest in writing; it may be inferred from the 
recognition, and continuous acquiescence by the corporation 
in the acts of such officers or agents.—Ala. & Tenn. R. R. 
Co. v. Kidd, 29 Ala. 221. Whether the note, the foundation 
of suit, should be introduced and read in evidence, before 
any evidence was given of Huey’s agency, of his ofticial rela- 
tion to the company, or of his authority, was a matter largely 
of discretion with the plaintiff. It is but seldom necessary 
that the court can or ought to prescribe the order in which a 
party may introduce his evidence. When all the evidence is 
produced, if it is wholly insuflicient to support the plaintiff’s 
cause of action, or the grounds of defense, it is the duty of 
the court, on motion, to exclude it. Or, if any part of the 
evidence is then irrelevant, because of the failure to connect 
it with other evidence, it ought to be excluded, on motion. 
The principal issue, as we have already said, was on the 
plea of non est factum. The burden of proof rested on the 
plaintiff to show, not only that Huey was secretary of the 
company, but that as such he had authority to borrow money 
for the company. When evidence was introduced tending to 
show these facts, the note was admissible, and the evidence, 
however weak or slight it may have appeared to the court, 
could not be excluded from the jury. There was no disputa- 
tion of the fact, that through a period of six or seven years, 
from the time the company organized, until there was a sus- 
pension of active business, Huey was its secretary, The 
duty and power with which he was clothed, is to be inferred 
from his acts in that capacity, which were known to, and 
acquiesced in, by the company. It is true, as a general rule, 
that agency must be proved otherwise than by the mere acts 
of the agent, before it can be assumed that such acts are 
binding on the principal. And it may also be true, that as a 
general rule, the mere acts of the assumed agent, unaccom- 
_—T by any evidence tending to show that the principal 
ad knowledge of, or assented thereto, are not even compe- 
tent evidence to be submitted to the jury upon the question 
of agency. But, when there is any evidence tending to show 
the assent of the principal to the acts of the agent, these 
acts, in connection with such evidence of the principal’s 
assent thereto, must go to the jury, and if the acts of the 
supposed agent are of such a nature and so continuous in 
their character, as to furnish in themselves, any reasonable 
ground of inference that they were known to the principal, 
and that in the absence of authority to the agent, he would 
not have suffered them, the acts are competent evidence to 
be submitted to the jury.— Gimon v. Terrell, 38 Ala. 208 ; Mc- 
Donnell v. Br. Bunk Montgomery, 20 Ala. 313; Krebs v. 
O'Grady, 23 Ala. 716. Within these principles certainly 
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falls much of the evidence the appellant moved to exclude 
from the jury. That Huey openly and notoriously transacted 
the general business of the company—that he had possession 
and care of the office in which the business was transacted— 
the custody of its books and papers, and of its funds, and 
that he had, on more than one occasion, borrowed money for 
it, and the money was on the books of the company entered 
to the credit of the lender, were all facts having a tendency 
to show his relationship to the company—the duty and au- 
thority pertaining to the relation, and their publicity, noto- 
riety, and continuity, were, it may be, sufficient in the judg- 
ment of the jury, to fx knowledge of them upon the company, 
and to authorize the inference that in the absence of author- 
ity for them, they would not have been permitted. It is true, 
that whoever deals with an agent, if he intends holding the 
principal to liability, must inquire into the extent of the au- 
thority of the agent. Corporations select their own officers 
and agents; strangers have no voice in this selection, and if 
they deal with the corporation must transact business 
through its agents. For the acts of its agents, while engaged 
in its service and in the line of their authority and duty, a 
corporation is liable to the same extent as would be an indi- 
vidual under like cireumstances. When it holds out a par- 
ticular officer, or suffers the officer to hold himself out, as 
having particular or general authority, inviting dealings with 
him, if loss must ensue, the corporation must bear it, and not 
those who have so far as was known, or could be seen by 
them, dealt with him in the line and scope of his duty and 
employ ment.—Jler, Nat. Bank v. State Nat. Bank, 10 Wall. 
604. There is no reason to suppose that Huey, in the origi- 
nal borrowing of the money of the plaintiff in 1860, or in the 

subsequent renewal of the promissory note for it in 1863, was 
guilty of any infidelity to the company. No fact was shown 

from which it could be inferred that he appropriated the 
money to his own, and not to the use of the company. The 
defense was rested wholly on the weakness or insufficiency of 
the evidence introduced by the appellant to show Huey’s 
agency and authority. If, however, there had been evidence 
tracing deceit to Huey in the transaction, it would not have 
been avail: ible, if the evidence satisfied the j jury that the com- 
pany had, by its mode of transacting business, its recogni- 
tion and acquiescence in his acts, held him out to the public 
as its chief, or only executive officer, clothed with general 
powers to transact its business. W hen, as was said by Lord 
Holt, in /Zun v. Nichols, 1 Salk. 289: “Seeing somebody 
must be a loser by this deceit, it is more reasonable that he 
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that employs, and puts trust and confidence in the deceiver, 
should be a loser, than a stranger.” 

The opivion of a witness, or a conclusion drawn by him 
from facts, as a general rule, is not admissible evidence. We 
do not tuink the statement of the witness that he regarded 
Huey as the general agent of the company, falls within this 
rule of exclusion. If it stood alone, disconnected from the 
evidence given previously and subsequently by the witness, 
it might be objectionable. When considered in connection 
with that evidence, it is a statement in a guarded form of the 
fact that Huey was the general agent of the company, accom- 
panied by a statement of the witness’ means and sources of 
knowledge of the fact.— McGrew v. Walker, 17 Ala. 824. 

Nor was the statement of the plaintiff, that the money was 
loaned originally in 1800, through his agent, and renewed 
annually until 1863, objectionable as‘hearsay. The only in- 
dication that the knowledge of the witness was derived from 
hearsay, was the subsequent statement that in the meanwhile 
he had been in Texas. This may have been true, and he 
may have had direct personal knowledge of the loan, and its 
renewals. If his knowledge was derived wholly from hear- 
say, it could easily have been shown by a cross-examination 
on the point, to which he was not subjected. 

In passing upon the admissibility of evidence, we have 
passed on the several instructions given the jury (with one 
exception), to which the appellant reserved exceptions. It 
is not necessary to review them; they are in substantial 
conformity to the views we have expressed. The first in- 
struction requested was erroneous, if for no other reason, be- 
cause it asserted that the plaintiff must show Huey had ex- 
press authority to borrow money for the company. The au- 
thority could be implied from his relation to the company, 
the nature of his employment, the mode in which he was 
permitted to conduct its business, and his borrowing on other 
occasions, 

There was no question in this case growing out of a ratifi- 
cation by the company of any unauthorized act of Huey’s as 
secretary. For it must be borne in mind thatif his authority 
was defined and declared, the appellant had the means of 
proving it, but neglected to avail themselves of it. The for- 
mer acts of borrowing and the acquiescence of the company 
in them, were introduced for the purpose of showing the ex- 
tent of his authority, and not that the company had, in any 
instance, ratified his unauthorized acts. The second and 
third charges requested, if there had been any question of 
ratification involved, may, or not, have been correct. In 


view of the evidence, they were abstract and misleading. 
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There was no error in the addition made by the court to the 
fourth instruction requested. The fifth aud sixth instruc- 
tious were properly refused, according to the views we have 
expressed. 

3. All contracts for the payment of money, bear interest 
from the day the money is payable.—Code of 1876, § 2089. 
The court erred in the instruction that interest must be com- 
puted from the day of the date of the note, instead of the 
sueceeding day, when it was payable. The error was inad- 
vertent, and would have been cured if the appellant had 
called attention to it, and asked an instruction that interest 
should be computed from the day the note was payable. 
But instead of this, attention was directed from it, by the re- 
quest of an erroneous instruction, that no interest could be 
computed or allowed. We are not of opinion, under these 
circumstances, the error, of itself almost insignificant, should 
avail to reverse the judgment. 


Attirmed. 


Floyd v. Clayton, Ex’r. 
Action on Promissory Note ; plea, statute of non-claim, 


1. Statute of non-eluim; how presentation made to prevent bar of.—Claims 
against the estates of deceased persons, may, to prevent the bar of the statute 
of non-claim, be presented in three different modes, viz: 1. By presenting 
the claim, or wn accurate description of it, to the personal representative, in 
person. 2. By filing a statement of the claim, within eighteen months after 
the grant of letters, or after the accrual of the claim, in the office of the judge 
of probate of the county in which the letters were grauted, 3. By filing the 
claim itself, within that period, in the office of the judge of probate. 

2. Claims against the estates of deceased persons inust be docheted.—If the 
claim, ora statement of it, is filed in the office of tbe judye of probate, the 
statute, (Code, §§ 876, 2599), requires such claim oF statement to be docketed, 
and if demanded a statement must be given by the jadge showing the time of 
presentation, 

3. Claim, stalement ars filing of, is act of creditor.—If, instead of filing the 
claim itself, the creditor files a statement of it, this is his act and not that of 
the judge of probate, or of any ministerial officer, charged with the duty of 
making the statement. 

4. Statement of claim; what il must contain.—The statement need not observe 
the certainty of description essential in pleading, but it must of itself intorm 
the personal representative, on inspecting it, of the nature, character, and 
amount of the liability it imposes, and mast distinguish it with reasonable 
certainty from all similar claims. 

5. Slatement of claim, in this case, held insufficient.—A statement written in 
the ‘claim book,” in the office of the judge of probate, by bim, for a creditor 
holding a promissory note, that “« F, claims as security, July 20, 1865, $545,” 
does not inform the personal representative that the claim is a promissory 
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note made by the deceased, nor its amount, nor its date, nor to whom payable, 
or when due, is too vague and indefinite, aud is not such a presentation of the 
claim, as will operate to prevent the bar of the statute of non-claim. 

6. Non-claim, bar of statule of ; preve nted by filing the eluim, although not dock- 
eled.—When the creditor files the claim itself, its sabsequent docketing is the 
duty of the probate judge, and his omission or neglect of that duty, cannot be 
invoked to the prejudice of the creditor, and the preseutation is sufficient to 
prevent the bar of the statute of non-claim. 

7. Claim or statement must remain on file during the whole period of eighteen 
months. ~ The claim, or a proper statement of it, must remain on file during the 
whole of the eighteen months, and if the creditor, after filing the claim itself, 
should, without leaving such a statement in the office of the probate judge, 
withdraw it, and not restore it within eighteen months, this would operate as 
an adandonment of the presentation. 

8. Suit operates as a presentment.—The commencemest of a suit within the 
statutory period, and its continued prosecution, operates as a presentation of 
the claim on which it is founded. 

9 Voidand voidable letters of administration, distinction as to acls done under 
authority of. —Whatever is done under the authority of letters of administra- 
tion, which are void, ab initio, is without validity, but whatever is rightfully 
done, before revocation, under letters which are merely voidable, is as valid 
as if the grant itself were rightful. 

10. Presentment of claims to administrator when administration voidable, is suf- 


Jicient.--A grant of letters of administration, us in cases of intestacy, when 


the deceased left a will, which had not been admitted to probate, is voidable, 
and not void, and creditors may safely deal with such administrator and make 
presentment to him, of claims agaiust the estate, and presentation to bim, is 
operative against the executor after the grant of letters testamentary, and 
saves the bar of the statute of non-claim. 

11. Repeated presentmenis not required.—The statute does not require 
repeated, or renewed presentments, as often as there may be changes in the 
administration, 


ApreaL from Barbour Cirenit Court. 

Tried before James M. Burorp, Esq., an attorney of the 
court, sitting and presiding in the case by consent of the par- 
ties, the presiding judge of the court being the party de- 
fendant. 

This suit was brought October 5, 1868, by Page Floyd 
against-Henry D. Clayton, as executor of the will of Richard 
H. Fryer, deceased, and was founded on a promissory note 
made by said Fryer, and one Fenn (who was not sued in this 
action), on January 1, 1858, tor five hundred and forty dollars, 
and on which there had been made a payment of two hundred 
dollars. The note was payable to Collins, and is, the complaint 
avers, the property of the plaintiff. The defendant pleaded 
“in short, by consent,” the statute of non-claim. 

Richard H. Fryer died in 1804, and Lucinda Fryer, his 
widow, took out letters of administration on his estate on 
June 14, 1864. She continued to act as admivistratrix until 
August 23, 1866, when she made a final settlement of her 
administration, and turned the property of the estate over to 
H. D. Clayton, who had taken out letters testamentary, as 
the executor of the will of R. H. Fryer on July 18, 1866, in 
the probate court of Barbour county. This will had been in 
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the possession of said Lucinda Fryer, during all the time she 
acted as administratrix, but owing to conflicting advice of 
counsel as to its Validity, it was not probated until July, 1866. 
The plaintiff read the note in evidence, and then introduced 
the “ claim book,” which was kept in the office of the judge 
of probate, and which was admitted to be the book in which 
claims against the estates of deceased persons, which were 
presented to be filed in the office of the judge of probate, 
were stated. In this book was the following entry: “ Richard 
H. Fryer est. Page Floyd claims as security July 20, 1865 
$545.” The plaintiff testified that before said Fenn died he 
became the owner of the note, and presented it to Fryer 
for payment ; that after Fryer’s death, on July 20th, 1865, he 
went to the office of the judge of probate of Barbour county, 
and gave the said note to the judge of probate, who took it 
and made the entry on the claim book, which is set out above. 
He left the note with the judge of probate until he called and 
took it from the office, about August 10, 1867, and returned 
it there about August 18, 1867, and requested the judge of 
probate to hand it to a lawyer to bring suit on it. The plain- 
tiff asked the court to give the following written charge to 
the jury. “If the jury believe the evidence they must find 
for the plaintiff for the principal and interest, less the pay- 
ment on the note in evidence.” This charge the court refused 
to give, andthe defendant excepted. The defendant asked 
the court in writing to charge the jury, “that the statement 
of the claim, as shown by the docket on the book of claims, 
does not describe the note with sufficient accuracy to avoid 
the bar of the statute of non-claim. 2. If the jury believe 
the evidence, they must find for the defendant.. The court 
gave these charges, and the plaintiff duly excepted. There 
was a verdict for the defendant. The errors assigned are, 
the giving and the refusal of the charges. 


Joun A. Foster, for the appellant.—The letters of admin- 
istration granted to Mrs. Floyd were not void, but were valid 
until revoked by the probate court.—Coltart v. Allen, 40 Ala. 
155; Curtis v. Williams, 12 Ala. 570. The presentation to 
her was sufficient.— Code 1576 §§ 2597-8-9. It was not nec- 
essary to present it acain to the executor who succeeded her. 
Love’s Adm’r v. Jones, 15 Ala. 545; Pipkin v. Hewlett, 11 Ala. 
291. The note was in the office of the judge of probate for 
eighteen months after the grant of letters to appellee, and as 
the note was on file, he had ample opportunity for inquiry as 
to the nature of the claim. The appellant did all /e could to 
comply with the statute requiring presentment, and the fail- 
ure of the judge of probate to docket the claim properly, can 
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not be charged against him. There was no statement of the 
claim filed in this case, but the claim itself was handed to the 
judge of probate, by thecreditor, and was filed with him, and 
hence the ease of Hulfman v. Halfman, 51 Ala. 546, has no 
application. Strict accuracy is not required in the docketing 
of these claims, but this is a mere memorandum for the pur- 
pose of directing the representative, or others, to the files 
for information as to the claims. 


D. M. Seats, for appellee.-—The statement on the claim- 
book was vague and insuflicient. It did not inform tie per- 
sonal representative of the nature of the claim, nor did it 
give the name of the maker of the note, nor state when it 
became due. It was not a compliance with the statute, and 
did not prevent the operation of the statute of non-claim. 
Nor did this statement give the executor any notice that the 
claim had been left with the judge of probate. The statute 
requires such claims to be docketed, and this is the evidence 
that they have been filed. Tie executor had no notice of any 
valid claim against the estate. Handing a conveyance to the 
judge of probate does not cure his failure to record it cor- 
rectly.—Jones v. Park, 22 Ala. 446; 19 Ala. 565. The claim 
was barred by the statute of non-claim, and the court com- 
mitted no error in the charge given at the request of the de- 
fendant. 


BRICKELL, C. J.—The presentation of a claim against 
the estate of a deceased person, to prevent the bar of the 
statute of non-claim, may be made in three different modes : 
1. The presentment of the claim, or of an accurate descrip- 
tion thereof, may be made to the executor or administrator 
in person. 2. Within eighteen mont!:s after the grant of ad- 
ministration, or after the accrual of the claim, a statement 
of theclaim may be filed by the creditor or claimant in the 
office of the judge of probate, in which letters testamentary, 
or of administration, were granted. 3. The claim itself may, 
within that period, be filed in the office of the judge of pro- 
bate. If either of the latter modes of presentment is adopted 
the statute requires the statement, or the claim to be dock- 
eted, with a note of the time of such presentation, and if 
required, a statement must be given by the judge, showing 
the time of presentation.—Code of 1876, § 2599. If, instead 
of filing the claim itself, a statement thereof is filed, the 
making of such statement is the act of the creditor or of 
the claimant, and not of the judge of probate, or of any 
ministerial officer, charged with the duty of making the 


statement. The statute simply gives to the creditor or 
VoL, LXVI. 











1880. } OF ALABAMA. 269 
[Floyd v. Clayton, Ex’r ] 


claimant the privilege of substituting for a presentation to 
the personal representative, in person, or the filing of the 
claim itself, the filing a statement of the claim. The state- 
ment filed by the creditor or claimant, must not be so 
indefinite and uncertain, that on inquiry by the personal 
representative at the office of the judge of probate, and on 
examination of it, he could not ascertain the real character 
of the claim, and whether it imparts a claim for which the 
estate of the decedent was liable. Technical accuracy, the 
certainty of description essential in pleading, may not be 
observed, but the statement must, of itself, inform the per- 
soval representative, on an inspection of it, of the nature, 
character, and amount of the liability it imports, and must 
distinguish it with reasonable certainty from all similar 
claims.— Hallett v. Br. Bank Mobile, 12 Ala. 193; Posey v. 
Decatur Bank, 1b.802; Halfman v. Ellison, 51 Ala. 543 ; Bibb 
ct Falkner v. Mitchell, 58 Ala. 657. 

The docketing of this claim, the entry on the docket, or 
register of claims, by the probate judge, tested by the rule 
stated, is too vague and indefivite. It would not impart to 
the personal representative information that the claim in- 
tended was a promissory note made by the decedent in his 
. life, or of its amount, or time of payment, or to whom pay- 
able, so that direction would be given to his inquiries into 
its validity and justness. And if this were the only present- 
ment, and was the act of the party, it would not save the ba 
of the statute of non-claim. But that entry was the act of 
the probate judge, and not of the creditor. The creditor 
discharging a duty incumbent on him, filed the note, the 
claim itself, and not a statement of it, as a presentment. 
The docketing of the claim, was the duty and act of the pio- 
bate judge, to be performed after the creditor had filed the 
note. Therule of law, founded in necessity, and of general 
upplication, is, that when a party discharges a duty imposed 
by law, the omission or neglect of a public officer, in the dis- 
charge of a subsequent duty, shall not be invoked to his 
prejudice.— Hal/man v. Ellison, supra. The filing of the note, 
notwithstanding the vague and indefinite entry of it, on the 
docket of claims, operated as a presentation on the day of 
its filing. The personal representative ought not to have 
looked alone to that entry. Imperfect as it is, it ought to 
have put him on the inquiry, and inquiry would have led him 
to the knowledge that the note itself was filed, and nota 
statement of it. 

When a statement of the claim, or the claim itself, is filed 
in the office of the judge of probate, the statute contemplates 
that the one, or the other, must remain of file. During the 
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whole of the eighteen mouths, the personal representative 
has the right of examining the office of the judge of probate 
for claims. And even after that period has elapsed, it is im- 
portant for him to know the claims which have been pre- 
sented. He cannot, without such knowledge, proceed safely 
in the administration. If, therefore, the creditor, after filing 
the claim itself, should, within the eighteen months, withdraw 
it from the files, and not within that period restore it, leav- 
ing there no suflicient statement or memorandum of the 
claim, it would operate an abandonment of the presentation. 
The commencement of a suit within the statutory period, and 
its continued prosecution, operates as a presentment of the 
claim on which the suit is founded.—Hunley v. Shuford, 11 
Ala. 203. But if the suit is voluntarily abandoned, it will 
not operate a presentment.— Pigyer v. Hutchings, 2 Stew. 445; 
Dilbore v. Moorer, 14 Ala. 426; Pipkin v. Hewlett, 17 Ala. 
291. -The presentment would deceive and mislead the per- 
sonal representative, if the creditor was allowed to withdraw 
the claim from the files, leaving no statement or memoran- 
dum, informing the personal representative of the fact of 
presentment, and of the nature and character of the claim, 
upon which there could be reliance and actiou. If there be 
a necessity for the withdrawal, the creditor has but to suap- 
ply its place, by placing, in lieu of the claim, a sufficient 
statement of it on the files. Though the note was filed, if it 
was withdrawn within the eighteen months by the creditor, 
and not within that period restored to the files, and no other 
memorandum or statement left, than the vague, indefinite 
entry found on the docket, there was not a presentment 
which would avoid the bar of the statute. 

There is a manifest distinction between grants of admiuis- 
tration which are void, ab initio, and grants which are void- 
able and revocable. In the first case, whatever may be done 
under the grant, is without validity. In the other, whatever 
is rightfully done before revocation, is of the same validity 
as if the grant was rightful.—tl Williams Ex’rs, 517, ef seq. 
A grant of administration, as in case of intestacy, ‘when the 
deceased left a will, which had not been admitted to probate, 
is voidable, not void.—Jennings v. Moses, 38 Ala. 402. Acts 
in which third persons have an interest, done by the repre- 
sentative under a voidable grant, are, generally, valid, and 
bind the executor.— Kittredge v. Falum, 8 N. H. 98 ; Bivelow 
v. Bigelow, 4 Ohio, (Hamm.) 138 ; appeal of Robert Peebles 
15 Serg. & Rawles, 39; Benson v. Price, 2 Nott & MeC. 577; 
Foster v. Brown, 1 Bailey, 221; Price v. Nesbit, 1 Hill Ch. 
461. The creditor here, had no knowledge of the existence 


of the will; he was never put on enquiry, whether the de- 
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cedent died testate, or intestate. Upon the records of the 
court of probate, as to the grant of administration, a court 
of general jurisdiction, its judgments imparting verity and 
jurisdiction, he found a grant of administration. Until that 
grant was revoked, he could safe ‘ly deal with the administra- 
trix as the rightful representative, and rely upon its validity. 
It was his right to make presentment of his claim to her, and 
the prosentanont i is as operative against the executor subse- 
quently taking probate of the will, and obtaining letters tes- 
tamentary, as if the administration had been rightful, and he 
was a succeeding administrator de bonis non. From the ad- 
ministratrix the creditor could rightfully have received pay- 
ment, and payment by her would have been an extinguish- 
ment of the demand asto the estate. Having the right to 
demand and receive from her payment, he had a correspond- 
ing right to make presentment to her, and the presentment 
saved the bar of the staute of non-claim, though it was not 
renewed to the executor. The statute does not contemplate 
renewed or repeated presentments, as often as there may be 
changes of the administration. 

The rulings of the Cireuit Court were not in oxeenlie to 
these views, and its judgment is reversed, and the cause 
-remanded. 


Trawick’s Heirs «. Trawick’s Adm’rs. 


Petition in Probate Court by Heirs to compel Administrators to 
make Final Settlement. 


1. Judgment rendered by judge related to parties to suit; effect of.—A judg- 
ment rendered by a judge, who is related to any of the parties to the suit 
within the fourth degree, is reversible, or voidable, but is not void, and can 
not be set aside, when coilaterally assailed. 

2. Infants; chancery rule as to service of process on, does not apply to probate 
courts.— While the rule in the courts of chancery requires personal service on 
infants, or seme one for them, depending on the facts of the ease, the rule is 
otherwise in the courts of probate, aud a final settlement, made without per- 
sonal service on the infant distributees, who were represented by a guardian 
ad litem, is valid. 

3. Probate court has no jurisdiction to vacate voidable decree after term at which 
it was rendered.—When a voidable decree is rendered by the probate court, on 
final settlement of an estate, and no appeal from it has been prosecuted, all its 
provisions and terms become res adjudiicala; and, after the term at which it 
was rendered, the probate court bas no jurisdiction whatever to vacate the 
decree, or retry the question therein settled. 
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AprEaL from Henry Probate Court. 

Heard before Hon. J. W. Foster, Register in Chancery, 
the Probate Judge being disqualified to try the case. 

On December 26, 1878, appellants, who are the children 
of F. D. Trawick, deceased, presented their petition to the 
judge of probate of Henry county, praying that G. N. and 
M. R- Trawick be cited to make a final settlement, as admin- 
istrators of the estate of said F. D. Trawick. The petition 
alleged that said administrators made what purported to be a 
final settlement of said estate, on February 10, 1859, and 
that on June 10, 1870, their final settlement, and the decree 
reudered thereon, was vacated and annulled by. said Probate 
Court, on petition filed by the appellants for that purpose. 
The administrators answered this petition, setting up the 
settlement made by them in 1859, and the decree rendered 
at that time. The petition on which the decree of 1870 was 
rendered, was based on the fact that the Probate Judge be- 
fore whom the settlement was made, and by whom the de- 
cree was rendered, was related, within the fourth degree, to 
one of the administrators, and it averred that the proceed- 
ings and decree on said settlement were void. The record 
of the Probate Court, on the final settlement, does not show 
any personal service of process on the infant distributees, 
but the decree recites that the guardian ad li/em (naming 
him) was notified, and was present prndente lite. The court 
dismissed the petition, and the decree is assigued as error. 


J. Wyatr Oates, and L. C. Sarra, for appellants.—The 
decree rendered by the Judge of Probate, who was related 
to the parties, was void. Fillis v. Smith, 42 Ala. 349; Hine 
v. Hussey, 45 Ala. 496; and Hayes v. Collier, 47 Ala. 726, are 
not correct expositions of the law, and should be overruled. 
Indeed, the very authorities cited in those cases show 
that judgments or decrees rendered by judges who are related 
to the partes, are void. In Hine v. Hussey, supra, the judge 
who delivered the opinion says, that the arguments are 
weighty, and the decisions abundant, to show that such de- 
crees are void, but adds, that the purposes of justice will be 
best subserved by holding them to be voidable ; thus over- 
riding, by judicial construction, the intention of the legisla- 
ture, The petition on which the decree of 1859 was vacated, 
gave the court jurisdiction of its subject matter.—2 Brick. 
Dig. 140, § 137. The court also had jurisdiction, by service 
of process on the administrators, and the judgment, or de- 
cree, vacating the decree of 1859 was in personam.—Blund v. 
Bowie, 53 Ala. 152. This latter judgment was properly ren- 
Genet, and could not be collaterally assailed by appellees. 
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Pettus v. MeClannahan, 52 Ala. 55. That question is res ad- 
judicata, and ean not be again raised in this court—Freeman 
on Judg. $$ 96 and 249; 2 Brick. Dig. 145, $$ 203-209. The 
decree of 1870 could not be set aside at a term subsequent 
to that at which it was rendered.—Grifin v. Griffin, 40 Ala. 
296; Watson v. luito, 27 Ala. 573. This court will presume 
that the decree was properly rendered.— Morgan v. Morgan, 
35 Ala. 303. The ease being within the jurisdiction of the 
court, all reasonable intendments will be made to support the 
decree.—1 Brick. Dig. 156, § 406. The record does not 
show that any service of the petition for final settlement was 
made on the infants, and the court appointed a guardian ad 
litem, before it had jurisdiction of their persons. This 
service will not support a decree divesting infants of title. 
Atkinson v. McIntosh, 63 Ala. 241. 


W. C. Oates, J. G. Cowan, J. A. Corpirr, and J. A. CLEN- 
DENNIN, for appellees.—The proceedings for final settlement, 
and the deeree rendered thereon, in February, 1870, were, at 
most, only voidable.—J/ine v. Hussey, adm’r, 45 Ala. 496; 
Hayes et al. v. Collier, 47 Ala. 726. At common law a decree 
rendered by a judge, who was disqualified to try the cause, 
did not render his judgment void.— Dennis v. Grand Junction 
Canal Co., 16 Eng. L. and Eq. R. 63; LHeydenjeldt v. Towns 
et al., 27 Ala. 423. The statute of our State, or this State, 
must be construed in view of the common law, and is merely 
declarations of the common law. The decree of 1859 being 
only voidable, that of 1870, vacating it, was a nullity.— Voor- 
hees v. U. S. Bank, 10 Peters, 449. 


STONE, J.—It is settled in this State, that a judgment 
rendered by a judge, who is related to any of the parties in 
interest, within the fourth degree, is not, for that reason, 
void.— Hine v. Hussey, 45 Ala. 496; Hayes v. Collier, 47 Ala. 
726. Referring to these two decisions, BRICKELL, C. J., in 
Plowman v. Henderson, 59 Ala. 559, said: “ If we had doubts, 
even grave, of the correctness of these decisions, we could 
not be justified in departing from them.” Such decision, by 
a judge thus related, is reversible, or voidable ; but can not 
be set aside on collateral assault.—Freeman on Judgments, 
section 145; LZeydenfeldt v. Towns, 27 Ala. 423. 

It is objected, in argument, that when the settlement was 
made, in 1859, no personal service was perfected on the in- 
fant distributees. The rule in chancery requires personal 
service on the infant, or some one else for him, depending 
on the facts of the case.—Rule 23, Chancery Practice; 
McIntosh v. Chambers, 63 Ala. 241. The rule in the Probate 
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Court is different.—Slatler v. Cook, 57 Ala. 22; Hutton v. 
Williams, 60 Ala. 107. 

The decree of the Probate Court, on final settlement, in 
1859, being only irregular, and not void, and no appeal from 
it being prosecuted, all its provisions and terms become res 
adjudicata ; and, after the term at which it was rendered, the 
Probate Court had no jurisdiction whatever to vacate the 
decree, or retry the questions therein settled — Cunningham 
v. Thomas, 59 Ala. 158; Hutton v. Williams, supra. If timely 
application had been made, it is probable a writ of prohibi- 
tion would have lain to restrain the action of the Probate 
Judge, as being without his jurisdiction.— Er pa:te Carswell, 
60 Ala. 378. 

The rulings of the Register, acting for the Judge of Pro- 
bate, who was incompetent, are strictly in accordance with 
these views. ‘ 


Affirmed. 


Ware etal. v. Curry. 
Bill in Equity to Enforce Vendor's Lien on Land. 


1. Misjoinder of defendants to bill; for whom available. —One who is improp- 
erly joined as a defendant to a bill in equity, may take advantage of the mis- 
joinder, but if he fails to appear and object, a demurrer on that ground, by 
his co-defendants, will not be sustained. 

2. Multifurious ; what averments do not render bill multifarious. —Iv determin- 
ing whether or not a bill is multifarious, its object, averments, and prayer, 
must all be considered ; and if 1t has asingle object, to which alone the 
prayer is directed, it is not rendered multifarious by averments that are im- 
pertinent, or which merely seek to negative an anticipated defense. 

3. Contract; test of right to enforce when impeached ag illegal. —When the 
plaintiff requires the aid of an illegal transaction to support his contract, 
which is impeached as illegal, it is incapable of enforcement, but if he have 
rigits originating in a transaction not offensive to law, and a right of recovery 
independent of an illegal transaction, although he may have participated in it, 
such trynsaction can not be employed to defeat his suit. 

4. Contract ; this test of right to enforce applied in this ease. —A vendor of 
lands who retained the legal title, but who afterwards voluntarily executed a 
deed to his vendee, to enable the latter to consummate a contract for the man- 
ufacture of iron for the Confederate States, during the war, has a right, spring- 
ing out of the original contract of sale, to enforce his lien on the lands tor the 
purchase-mouey. 

5. Statutes of limitation ; their operation and effect. —Statutes of limitation do 
not annul contracts, or extingtish debts, they only bar such remedies as are 
specified iu them ; and where there are several remedies, to which a person 
seeking to enforce a contract, dr collect a debt, my resort, the statute may bar 
one remedy, without affecting the right to resort to another. 

6. Liens: operation of statutes of limit ction on, —All liens for the payment of 
debts are in the nature of collateral securities, and may be given without affect- 
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ing the right of the debtor to rely on the statutes of limitation, as a bar to 
an action in which a personal judgment would be rendered agaiust him, on the 
debt, operatiug on all his property. 


7. Same; sume.—The corresponding principle, that liens are preserved, 
although the remedy on the debt may be barred by the statute of limitations, 
prevails both in courts of law, and in courts of equity. 

8. Vendor's lien; may be enforeed, although remedy on purchase-money, note 
barred. —A vendor of land, whether he retains or has parted with the legal title, 
may enforce his equitable lien for the unpaid parchase-money, although an 
action on the note or debt is barred by the statutes of limitation. 

9. Same: how far vendee is protected on bill to enforce.—When the vendee, in 
good faith, and without notice of the vendor's lien, has entered into possession 
of the land, and made valuable improvements thereon, he will be allowed com- 
pensation for them, and for partial payments made before notice, aud the land 
will be charged with the lien tor the balance of the purchase-money, after 
deducting such payments, and the value of such improvements. 

10. Sume; this rule applied to facts of this case. —A corporation, having pur- 
chased land in good faith, and entered into possession, without notice of the 
vendor's lien for unpaid purchase-money, and having agreed to pay for it in 
the shares of its capital stock, will be allowed compensation for valuable im- 
provements, although it has not delivered the stock nor received a deed, but 
will be compelled to answer to the vendor, tor so much of the stock as will 
correspond to the extent of his lien on the land. 


AppEAL from Talladega Chancery Court. 

Heard before Hon. N.S. Granam. 

This was a bill in equity, filed on the 15th of September, 
1878, by Jas. A. Curry, against Horace Ware, Samuel Cla- 
‘baugh, the Alabama lron Company, and S.J. Glidden. The 
bill states, that on the 13th of September, 1862, James A. 
Curry and Samuel Clabaugh formed a partnership for the 
purpose of manufacturing iron; that they purchased a large 
body of lands which are described in the bill, and erected 
such buildings, and put up such machinery thereon, as was 
necessary for the manufacture of iron; that the land con- 
tained large quantities of iron ore, and that “pig iron” was in 
great demand ; that it was necessary to employ many labor- 
ers in the work, and to buy tools, and mules, and oxen, to 
carry on the business; that on the llth of October, 1863, 
complainant, Curry, entered into a contract, by which he sold 
to Clabaugh his half interest in the iron works, and the prop- 
erty described in the bill, for $100,000, fifty thousand dollars 
to be paid before the completion of the contract, and fifty 
thousand dollars to be paid in four equal installments, of 
$12,500 each ; that the assets of the firm should be equally 
divided, and the debts paid jointly; that Clabaugh executed 
his notes, one for $50,000 then due, and four others for $12,- 
500 each, due on the first day of April, July, and October, 
1864, and on the first day of January, 1865; that the note 
for $50,000 was taken up about the 18th of December, 1863, 
and another one given in lieu of it, on that day, for $50,000 ; 
that on this note, Clabaugh had paid complainant two mules, 
at the agreed price of one thousand dollars each, which was 
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credited thereon December 7, 1864, and that this was all 
Clabaugh had ever paid complainant on said purchase-money 
notes. In February, 184, Clabaugh stated to complainant 
that it was necessary for him to have a title to the land, to 
raise money to carry on the business, and to pay the pur- 
chase-money ; that he hoped to make a contract wit! the 
Confederate government for iron, on which he would obtain 
a large advance, if he could make a satisfactory showing as 
to his title to the property, and thereby be enabled to pay 
his note for $50,000, or a large part of it; that thereupon, 
complainant, on Feb. 12th, 1864, executed a warranty deed 
to Clabaugh, conveying his half interest in said lands in con- 
sideration of one dollar; that the true consideration of this 
deed was the $100,000 to be paid as above stated ; that the 
hope that Clabaugh could raise money by its execution was 
merely an inducement to its execution; that complainant 
retained his purchase-money notes, and Clabaugh retained 
the contract of Oct. 11th, 1863, which was signed in duplicate; 
that Clabangh made no contract with the Confederate gov- 
ernment, or any of its agents, and that if he endeavored to 
make such a contract complainant knew nothing of it, and 
was in no way a party to it, and that Clabaugh never paid 
complainant any Confederate money on account of said pur- 
chase ; that if Clabaugh had made any efforts to obtain a 
contract to manufacture iron for the Confederate States, or 
had seen any agent of that government, with that view, at 
the time said deed was executed, he had carefully concealed 
the fact from the complainant ; that Clabaugh had exclusive 
possession of the iron works from Oct. 11th, 1863, to April, 
1865, “when everything combustible, which could be found 
about the works, was burned down by the Federal troops, 
under the command of General Croxton ;” that on Jan. 28, 
1865, complainant demanded of Clabaugh a rescission of the 
contract of Oct. 11, 1863, because the latter had never com- 
plied with its terms by the payment of even the first note of 
$50,000, and Clabaugh gave the complainant a written 
acknowledgment that he had never complied with the con- 
tract, and had not paid the first note, and stated in the 
acknowledgment that the deed was executed to enable him 
to raise money by completing a contract with the Confed- 
erate government; that complainant, with the exception of a 
very small amount, furnished the money to buy all the land 
and personal. property mentioned in the bill; that complain- 
ant had paid about $6,946 of the debts of Clabaugh and 
Curry, under the terms of the contract of Oct. 11th, 1863, but 
that said Clabaugh had not paid any of the debts of said 
firm, except as lumber was shipped to Richey and credited 
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as is hereafter shown; that complainant had never received 
any of the assets of said firm; that he would have received 
payment of said notes in Confederate treasury-notes, which 
was the only currency in circulation when the contract was 
made, and when the last note became due; that Clabaugh 
entered into an arrangement with one Richey, by which they 
were to take possession of the steam engine at the works, the 
only available thing left after the burning by Gen. Croxton, 

and put up asaw mill for the purpose of sawing the pine 
timber on the lands, and shipping it ; that complainant heard 
of this in January, 1866, and for bade C labaugh to cut and saw 
the timber, and the latter then called on him to know how 
much lumber he would take for his interest in the lands, to — 
which complainant replied, “that he would take six hundred 
thousand feet, if delivered promptly.” Clabangh refused to 
give this amount, but some time afterwards Richey proposed 
to give complainant his (Richey’s) obligation for 600,000 feet 
of lumber, to be delivered within a specified time, for the 
purchase-money notes made by Clabaugh. Complainant 
made no contract with Richey to this effect, but, on the lat- 
ter’s stuiing that he had a contract with Cl: tbaug sh to run the 
mill for twelve months, provided complainant gee allow 
him to do so, and that if he failed to give security on the 
obligation to deliver the lumber on his purchase of Cla- 
baugh’ s notes, he would ship lumber on Clabaugh’s account 
as fast as he could, complainant consented that Richey might 
run the mill under his contract with Clabaugh, but Richey 

did not send him any written obligation, as he had proposed, 
but he did ship lumber to complainant, and the latter applied 
it to the payment of Clabaugh’s part of the debts of the firm 
of Clabaugh & Curry. Comp!: inant also advanced money to 
Richey to buy food for his laborers, and materials with 
which to run the mill, so that after deducting this amount 
from the value of the lumber shipped by him, Richey still 
owed the complainant a large sum of money. Clabaugh 
afterwards demanded of complainant his notes, claiming that 
they had been paid by the delivery of the lumber shipped by 
Richey. In 1867, Clabaugh being still in possession of the 
property and engaged in cutting and sawing the timber, 
retaining the deed of Februar y, 1864, claimed the purchase- 

money notes, aud complain: unt delivered them to him, as he 
stated to Clabaugh at the time, not because they had been 
paid, but because, as complainant thought, the sale had 
been rescinded by the acknowledgment given him by Cla- 
baugh that the terms of the contract had not been complied 
with. The bill then states that Horace Ware, a brother-in- 
law of Clabaugh, held the latter’s note for $8,414.12, which 
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was dated July 1, 1862, and due one day after date ; that on 
December 13, 1869, Clabaugh and Ware entered into a con- 
tract by which the former sold to Ware, “his entire lime, or 
mill property, being 410 acres of land, \c., and when satis- 
factory titles are made, said Ware is to give up to said Cla- 
baugh, notes on him to the amount of 315,000 and pay him 
$8,000 cash ;” that, under this contract, Ware was to have 
the mill, free of rent, until December, 1869. The bill avers 
that Ware had full notice that the purchase-money of the 
land was unpaid, and that Clabaugh was insolvent, though, 
in truth, the amount of his indebtedness to Ware was not 
very great; that complainant had informed Ware, in 1869, 
that the purchase-money was unpaid; that both Ware and 
Clabaugh kuew of the existence of liens on the property, and 
it was agreed between them, that Ware should use so much 
of the cash payment of 38,000 as would be necessary to buy 
up these incumbrances, and this Ware did, but complainant 
was not informed of this secret understanding until July, 
1878 ; that Ware held five notes which were all made by Cla- 
baugh during the war, and were, with oue exception, payable 
then. One of these notes shows that it was given for sugar 
at $4 per pound, another for scrap iron at 50 cents per pound, 
and another for “20 kettles at $1,412.75;” that all of this 
indebtedness was of this character ; that Ware paid off with 
the 38,000 cash payment, certain judgments and incum- 
brances which are set out and described in the bill; that 
complainant’s interest in the realty sold by him to Clabaugh 
was worth about $95,000, and his interest in the personal 
property, was worth about $5,000. The bill then shows that 
about the 2nd day of November, 1872, Horace Ware entered 
into a contract, in writing, with the Alabama Iron Company, 
a domestic corporation, which was sigued by Horace Ware, 
and 8. J. Glidden, for himself, and said corporation, by which 
said Ware bound himself, in consideration of $20,000 of the 
paid up capital stock in said iron company, to convey to said 
company by warranty deed the lands described in the bill. 
The capital stock of the company was fixed at $80,000, and 
it went into possession of the lands immediately after the 
contract was made with Ware, and erected a blast furnace 
for the manufacture of iron, and has made valuable improve- 
ments thereon ; that Ware has never conveyed the lands to 
the company, nor has the company issued to Ware the cer- 
tificates of its capital stock. The bill disclaims any intention 
of interfering with any right of the iron company, and avers 
that Ware had studiously concealed all these facts from its 
president, Glidden ; that, under the agreement between Ware 


and the iron company, the lands are represented by the 
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shares of stock, and Ware is still the owner of the lands, and 
so far as their liability for the unpaid purchase-money is 
concerned, the land and said stock are one and the same ; 
that complainant has notified said company, through its pres- 
ident, Glidden, of his lien for the purchase-money, and 
demanded that the stock should not be issued to Ware. The 
bill makes Clabaagh, Ware, the Alabama Iron Company, and 
Glidden, parties defendant, and prays “that a lien may be 
declared on the lands in favor of complainant to the extent 
of the value of his half interest in the lands and permanent 
improvements thereon, and the fixtures appertaining thereto, 
and on a half interest in said twenty thousand dollars of 
paid-up stock.” 

Clabangh and Ware appeared and demurred to the bill, 
on the grounds stated in the opinion of the court, but Glid- 
den did not appear, or put in any demurrer. The Chancel- 
lor rendered a decree overruling the demurrer, and this 
decree is assigned as error. 


Joun T. HeEriiy, for appellants.—The trust that is implied 
in equity, in favor of the vendor of lands after he has con- 
veyed the legal title, is impressed by law with qualities 
- essentially different from those of the direct trust in favor of 
the vendor, when he retains the legal title as a security for 
the purchase- -money. The implied “trust does not attach to 
the title, which is in the vendee, nor to the debt; it does not 
exist as a right until established by decree, and then only as 
an incident of the debt. The sts Bee of a debt can not, in 
equity, survive it and be invoked as a remedy to enforce its 
payment. This position is sustained in 1 Leading Cas. in Eq. 
(White & Tudor’s notes), Part 1, 483 ef seq. See, also, T'rot- 
ter v. Erwin, 27 Miss. 772; in Chapman v. Lee, 64 Ala. 483 ; 
Bizzell ve. Nix, 60 Ala. 281; Flinn v. Barber, 61 Ala. 530, and 
Haddock v. Mahone, 44 Ala. 90; the difference in the rights 
and remedies of the vendor before and after the conveyance 
of the legal title is not considered. An examination of the 
authorities cited in the case of Chapman v. Lee, supra, will 
show that they are not in conflict with the position here 
assumed by appellants. In none of them was the question 
raised as to the right of the vendor to enforce his lien, after 
conveyance of the legal title. The opinion in Hightower v. 
Rigsby, 56 Ala. 126, clearly recognizes the difference in the 
rights and remedies of the vendor, in the two classes of 
eases. This decision is in conflict with Haddock v. Mahone, 
Bizzell v. Nix, Flinn v. Barbe: and Chapman v. Lee, supra, but 
is in harmony with Driver v. Hudspeth, 16 Ala. 348; Re Ife v. 
felfe, 34 Ala. 500; Shorter v. Frazer, MSS.; Bankhead v. 
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Owen, 60 Ala. 464. The difference between the two classes 
of cases is determined by the well defined distinction between 
executed and executory contracts. The lien of the vendor 
to enforce the payment of the purchase-money, after the 
conveyance of the legal title, is barred by the same statute 
of limitations that bars the remedy at law for the collection 
of the debt. It was so held in Linthicum v. Tapscott, 28 Ark. 
267; Robertson v. Wood, 15 Tex. 1; 27 Miss. 772; 32 Miss. 
235 ; 48 Tex. 634; 7 Yerg.9; Harris v. Mills, 21 Ill. 44; 52 
Ill. 53; 61 Ill 260; 7b. 270; 96 Ill. 450. The defense that a 
claim is stale is allowed when there is a want of reasonable 
diligence on the part of the complainant, in the commence- 
ment of the suit, or in pressing his claims. The averments 
of the bill, in this case, show that the claim set up by the 
appellee was stale. 


Geo. S. WALDEN, on the same side.—In 1867, Clabaugh 
openly repudiated the trust and any holding which could be 
considered subordinate to the claim asserted by the appellee. 
The statute of limitations began to run against the vendor’s 
lien as soon as this was done, and had etfected a bar when 
the bill was filed.—/telfe v. Relfe, 34 Ala. 500; Bizzell v. Nix, 
60 Ala. 281; Boyd v. Beck, 29 Ala. 716; Byrd v. McDaniel, 
33 Ala. 27; Shorter v. Frazer, MSS. Appellee is barred of 
relief by the unlawful intent with which the conveyance of 
Feb. 12, 1864, was made.—JVare v. Jones, 61 Ala. 288. Ap- 
pellee is estopped from asserting a lien on the land by the 
admissions in his bill, and the rules of law applicable to the 
vendor’s lien, do not afford him any remedy agaiust the stock 
of the Alabama Iron Company, to be issued to Ware, nor is 
he aided by the delay in issuing the stock, the certificate 
being only evidence of title.—Bishop v. Snell, 37 Ala. 90. 


Bowpon & Knox, for the Alabama Iron Co. and S. J. Glid- 
den.—The bill shows that Clabangh, and those claiming 
under him, have had adverse possession of the land for more 
than ten years, and the lien asserted by appellee is barred 
by that statute. The contract between Clabaugh and Curry 
was tainted with illegality, and complainant can not enforce 
the vendor’s lien. The real purpose of the bill was to estab- 
lish a lien on personal property, i. e. the shares of the capital 
stock in the Alabama ies Company to be issued to Ware. 
This a court of equity can not do. 


Parsons & Parsons, with whom was Taunt Braprorp, for 
’ ’ 
appellee.--As Glidden was personally bound on the contract 


with Ware there was no misjoinder.—M/eMaken v. Mc Maken, 
Von, LXV. 
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18 Ala. 576; Woodward vw I od 19 Ala. 216. The bill is 
not multifarious, for it does not seek an account of the part- 
nership transactions of Clabaugh and Curry. The averments 
on that subject were intended to show that the purchase- 
money had not been paid, by the shipments of lumber by 
Richey. Curry was not aware when he sold the property to 
Clabaugh that the latter had been negotiating a contract 
to manufacture iron for use by the Confederate States in’ the 
prosecution of the war against the United States, and what 
was said some months afterwards can have no influence on 
the case; at most, it was only an uprealized hope, an unexe- 
euted intention, which human laws do not and can not regu- 
late. While the wrong exists only in thought, there exists a 
locus penitentia.—Smith v. Browley, 2 Doug. 696; Thomas v. 
Cily of Richmond, 12 Wall. 355; Hananer v. Doane, Ib. 349. 
Intention can not by retroaction avoid a lawful contract, 
which was made months before that intention was expressed. 
The vendor's intention that an article should be used in aid 
of the war, must always be connected with its actual use for 
that purpose, in order to render the contract illegal.— Ware 

Jon 8, 61 Ala. 288 ; Milner v. Patton, 49 Ala. 424 ; Oxford 
Tron Co. v. Quincheit, 44 Ala. 48; Thedford v. McClintock, 47 
Ala. 64; Lockart v. Horn, 11 Wall. 580. The statute of limi- 
“tations of ten years does not apply to bar the equity of the 
appellee to enforce the vendor’s lien. The presumption of 
payment does not arise until twenty years have elapsed from 
the date of the conveyance, or sale. The equity of the bill is 
fully sustained by Driver v. Hudspeth, 16 Ala. 343; Relfe v. 
Relfe, 34 Ala. 500; Mahone v. Haddock, 44 Ala. 90; Bizzell v. 
Nix, 60 Ala. 281; Flinn v. Barber, 61 Ala. 580; Hightower v. 
Rigsby, 56 Ala. 126: ; Story Eq. Jur. 1219. Horace Ware was 
not a bona fide purchaser, for he had not paid the purchase- 
money of the land before he had notice of the vendor’s lien. 
Wells v. Morrow, 28 Ala. 128; Moore v. Clay, 7 Ala. 747. Nor 
was the Alabama Iron Company a bona fide purchaser with- 
out notice. It has not paid any part of the purchase-money, 
and had full notice of appellee’s claim.— IVells v. Morrow, 28 
Ala. 128. The equity of the special prayer in the bill, to 
have the shares of the stock subjected to the payment of the 
purchase-money, was unanimously recognized in Duffey v. 
a 58. & P. 247.— Moore v. Clay, T Ala. 742; Leese v. 
Kirk, 29 Ala. 410; Frost v. Beekman, 1 John. Chan. 288 ; 
1 Story’s Eq. Jur. 27-8. 


BRICKELL, C. J.—The original bill is filed by the ap- 
pellee to enforce a lien on lands for the payment of the pur- 
chase-money. There are numerous causes of demurrer 
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assigned, but they are reducible really to five, which may be 
stated as follows, viz: 

1. That Glidden is without interest in the subject-matter 
of the suit, and is, therefore, improperly joined as a de- 
fendant. 

2. That the bill is multifarious, seeking an account and 
settlement of the partnership which had existed between the 
complainant, Curry, and the respondent, Clabaugh, and the 
enforcement of a lien on the lands for the payment of the in- 
dividual notes given by Clabaugh to Curry for the purchase- 
money thereof. 

3. That it is shown by the bill that the contract between 
Curry and Clabaugh, by which the former conveyed the 
lands to the latter, was illegal and void. 

4. That the remedy to enforce the lien for the purchase- 
money of the lands is barred, because an action at law for the 
recovery of the purchase-money, as well as an action of 
ejectment for the recovery of the lands, is barred. 

5. That the bill does not seek to subject the lands to the 
payment of the purchase-money, but the shares of the eapi- 
tual stock of the Alabama [ron Company, which the company 
had contracted to give Ware in the purchase of the lands. 

We shall notice the causes of demurrer, in the order in 
which they have been stated. 

1. Itis unnecessary to consider whether Glidden is not 
so connected with the contract between Ware and the Ala- 
bama Iron Company, for the purchase-money of the lands, 
that he stands in something more than the relation of a 
mere agent, contracting for a disclosed principal, and would 
be consequently a proper, if not a necessary party to the 
bill. For, if he stands in the relation of a mere agent, who, 
within the scope of his authority, has contracted for, and 
has so contracted as to bind the principal, and is improperly 
joined as a defendant, the misjoinder is matter available to 
himself only for his dismissal from the suit, and is not matter 
of concern to his co-defendants, who can sustain no injury 
from it. Norule of equity pleading and practice is better 
settled, than that misjoinder of defendants, is an objection 
available only to the defendant improperly joined.—1 Brick. 
Dig. 753, § 1689. Glidden not having appeared or demurred, 
there is no merit in the demurrer of the appellants, his co- 
defendants, resting upon this ground. 

2. The demurrer for multifariousness is founded in a mis- 
conception of the objects, averments, and prayer of the bill. 
These are all to be considered in determining w!iether a bill 
is raultifarious.— Carpenter v. Hall, 18 Ala. 493. The bill has 


a single object, and to that alone is its prayer directed. The 
OL. LXVIT. 
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object is the enforcement of the lien on the lands for the 
purchase-money unpaid. The averments in reference to the 
partnership and the partnership transactions, were intro- 
duced, doubtless, for no other purpose than to show the rela- 
tions existing between the complaimant and Clabaugh, and to 
negative the anticipated defense, that payments on the pur- 
chase-money had been made by the shipments of lumber 
Richey made to Curry. Be this as it may, the prayer of the 
bill is only for the enforcement of the lien claimed on the 
lands, and these averments in reference to the partnership 
may be impertinent, but they do not render the bill multi- 
farious. 

3. Nor is there any merit in the objection, that the agree- 
ment under which Curry made the conveyance of the legal 
estate in the lands to Clabaugh, was illegal. The deed was 
made to enable Clabaugh to enter into an arrangement with 
the agents of the government of the Confederate States for 
the manufacture of iron, the parties expecting that thereby 
Clabaugh would be enabled to realize funds to pay the pur- 
chase-money. That arrangement was never perfected, and if 
it had been, it would not have affected the liability of Cla- 
baugh to pay the purcbase-money, nor lessened Curry’s rights 
or remedies to enforce its payment. Itis not from the agree- 
ment, purely voluntary on the part of Curry, by which the 
deed was executed, that Clabaugh became liable to pay the 
purehase-money, or that Curry became entitled to receive 
and demand it. The liability, and the right sprung from the 
contract of sale made some time prior to the execution of the 
deed, and not from the subsequent agreement when the deed 
was executed, Curry claims, and can derive no aid from this 
subsequent agreement in enforcing the lien a court of equity 
raises for the payment of the purchase-money. The test by 
which to ascertain whether a contract impeached as illegal, is 
‘apable of enforcement, is whether the plaintiff requires the 
aid of an illegal transaction to support his case. If he does 
not—if he has rights originating in a transaction, not offen- 
sive to law, and has a right of recovery independent of an 
illegal transaction, such transaction, though he may have 
participated in it, can not be employed to defeat him. —J/ec- 
Gehee v. Lindsay, 6 Ala. 16; Gunter v. Lecken, 30 Ala. 591 ; 
Walker v. Gregory, 35 Ala. 180. This cause of demurrer was 
properly overruled. 

4. The fourth ground of demurrer has been of frequent 
consideration in this court, and ought to be regarded as set- 
tled finally and conclusively, if repeated judicial decisions 
can put to rest any vexed question, giving peace and security 
to the community, which ought not to be moved or disturbed. 

















284 SUPREME COURT (Dee. Term, 
{Ware et al. v. Curry.) 


As to liens operating as a security for the payment of the 
purchase-money of lands, this court has decided that the 
lien is preserved, though the statute of limitations has opera- 
ted a bar to the recovery of the purchase-money as a debt, 
whether the contract of purchase was executed by a convey- 
ance of the legal estate to the vendee, or was as to a convey- 
ance of the legal estate executory, dependent upon the pay- 
ment of the purchase-money. Between the two classes of 
cases, in the operation of this principle, that the lien or secu- 
rity remains, and can be enforced, though remedies for the 
recovery of the debt may be barred by statutes of limitation, 
there has been no distinetion made, and there is no room or 
reason for a distinction, though the relation of the parties, 
and their rights and remedies, are essentially different. 
Driver v. Hudspeth, 16 Ala. 348; Relfe v. Relfe, 34 Ala. 500; 
Bizell v. Nix, 00 Ala. 281; Shorter v. Frazier, MSS.; Chap- 
man v. Lee, 64 Ala. 483. The difference between these two 
classes of cases we endeavored to point out and clearly de- 
fine in Bizzell v. Nix, supra, and in Bankhead v. Owen, 60 Ala. 
457. When the vendor retains in himself the title as a secu- 
rity for the payment of the purchase-money, as was the case 
in Driver v. Hudspeth, supra, Relfe v. Relfe, supra, and in 
legal effect, though contrary to the intention of the parties in 
Shorter v. Frazier, supra, he has an estate in the lands, and 
there is no substantial difference in relation, and in rights and 
remedies, between him and a vendor of lands who conveys to 
the vendee, and takes a cotemporaneous mortgage to secure 
the payment of the purchase-money. While a vendor who 
conveys the legal estate to the vendee, has no interest or 
estate in the lands, nothing but the tien for the security of 
the purchase-money, which a court of equity will raise and 
enforce so long as the debt for the purchase-money remains 
unpaid. When the reason of the principle now to be ap- 
plied, is considered, it is obvious that there can not be the 
-slightest difference in its application in these two classes of 
cases, nor in any case of a lien, a charge upon property for 
the security of a debt, whether it is express, created by the 
contract of the parties, or arising by implication of law. 
There was formerly much discussion as to the nature, 
effect, and operation of statutes of limitation upon contracts 
falling within their influence; whether these statutes were, 
as in those statutes, borrowed from the statute of 21 James 
1, ch. 16, in terms directed more particularly to the forms of 
action, which must have been pursued to enforce performance 
of the contract, or, as under our present statute, directed 
particularly to the character and evidence of the contract. 
At is now the received doctrine that the contract is not ex- 
OL. LXVII. 
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tinguished, though statutes of limitation operate a bar to 
remedies for its enforcement. It remains, and of itself, will 
furnish a sufficient consideration for a new promise to per- 
form it. The new promise is not regarded as a new contract ; 
it operates merely to remove the bar created by the statute ; 
and suits are instituted, not upon the promise, but upon the 
original contract.— Childress v. Childress, 1 Ala. 482; Jones v. 
Jones, 18 Ala. 248. Upon this principle, that statutes of 
limitation do not annul or extinguish contracts, but relate 
only to the remedy, rests the doctrine generally prevailing in 
the absence of a statute otherwise providing, that if the 
statute of the State in which suit is bronght does not operate 
a bar, the statute of the State in which the contract was 
made, though it may have perfected a bar while the party 
sought to be charged was within its jurisdiction, cannot be 
invoked as a defense.—Childr ss v. Childvess, supra ; Jones v. 
Jones, supra. The statutes do not relate to the obligation of 
the contract, which has its inception in the origin of the cou- 
tract, but to the remedies which may be pursued when the 
obligation has been broken. There may be several remedies, 
to either of which a party can resort when he is damnuified 
by the breach of the contract. The statute may operate to 
bar the one, without affecting the right to pursue another. 
All liens for the payment of a debt, are in the nature of col- 
lateral securities. Such securities may be given without 
affecting the right of the debtor to rely on the statute of limi- 
tations as a bar to the action on the debt against him per- 
sonally, in which a personal judgment would be rendered, 
operating on all his property, whether presently owned or the 
subject of future acquisition. A common example is, when 
a& mortgage under seal is given as security for the payment 
of a promissory note, or other simple contract, the note is 
not taken without the statute—it remains a simple contract, 
and remedies for its enforeement must be pursued within 
six years.—Ang. on Lim. § 92; Scolt v. Ware, 64 Ala. 174. A 
pawnor giving a pledge for the security of a debt, is not de- 
prived of the benefit of the statute as a protection against an 
action on the debt.—Ang. on Lim. § 73. 

The principle which preserves liens, notwithstanding stat- 
utes of limitation operate to bar remedies on the debt, cor- 
responds precisely to the priuciple that the creation of such 
liens does not arrest or prevent the operation of the statute 
as to remedies upon the debt. That principle prevails alike 
in courts of law and equity. It is quite a mistake to sup- 
pose, as is insisted in the argument of appellant’s counsel, 
that it is peculiar to courts of equity. Statutes of limita- 
tions operating only on remedies, not on the obligation of 
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contracts, not working their extinguishment, proceeding on 
considerations of public policy, independent of the merits of 
particular cases, for no other remedies than such as are ex- 
pressed in them. The remedy for a debt may be barred, but 
there may be no bar to a remedy for the enforcement of a 
security or lien, created either by the contract of the parties 
or by the act of the law. And when there is no such bar, 
courts of law, as well as courts of equity, enforce the lien or 
security, wheu enforcement lies within their jurisdiction, 
though the remedy for the debt is barred. The lien or secu- 
rity is an incident to the debt, and remains, accompanying 
the debt, so long as it is not paid. 

The case of Higgins v. Scott, 2 Barn. & Ad. 413, was the 
case of a lien of an attorney, enforced by the court of King’s 
Bench, though the debt was barred by the statute of limita- 
tions. The case of Spears v. Hartly, 3 Esp. 81, before Lord 
Eldon, while Chief Justice of the Court of Common Pleas, 
was referred to by counsel. It was an action of trover, 
brought in 1800, to recover certain merchandise, upon which 
the defendant, a wharfinger, claimed a lien for a balance of 
general account due in 1790. As actions for the recovery of 
this balance was limited to six years, it was contended he 
could not retain possession of the merchandise for its pay- 
ment. But Lord Eldon held that as statutes of limitation 
related ouly to the remedy, not creating any presumption of 
the payment of the debt, the wharfinger, by virtue of his 
lien, could retain the goods until the debt was paid. In Ed- 
wards on Factors, § 76, speaking of the lien of factors, which 
is essentially a /eya/, as distinguishable from an equi/able lien, 
the principle, as it prevails in reference to either lien, and iu 
courts of law or of equity, is tersely stated: ‘The lien re- 
mains good, notwithstanding the debt has been barred by 
the statute of limitations. This is because the statute does 
not discharge the debt, but only bars the remedy by an 
action. ‘The rule must be different where the statute is con- 
strued as simply raising a presumption of payment from the 
lapse of time.” 

The case of Bank of Metropolis v. Guttschlisk, 14 Peters, 19, 
is another instance of the application of the principle in 
courts of law. Without the knowledge of the bank, a princi- 
pal debtor had conveyed real estate in trust for the protec- 
tion and indemnity of his indorser, against whom the bauk 
obtained judgment, but suffered the statute of limitations to 
bar all remedies for its enforcement. Then being informed 
of the deed of trust, the bank procured a sale to be made by 
the trustee, became the purchaser, made a sale of the lands, 
-_ the action was against the purchaser for the recovery of 
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the price. Of other grounds of defense, it was insisted the 
bank did not, under the sale by the trustee, acquire any title, 
because the statute of limitations having barred it of reme- 
dies against the indorser, the trusts of the deed for his pro- 
tection had expired. The court answered, that though the 
statute had operated a bar, the claim was of full force, and 
protected by the trusts of the deed until it was paid. In the 
case of MWaltermire v. Westover, 4 Kern. (14 N. Y.) 16, the 
question was very carefully considered in a court of law, and 
the opinion of Selden, J., is a very clear, full, and precise 
statement of the principle, and the reasons upon which it 
is founded. By the statute of New York, the judgment of a 
justice of the peace, if a transcript thereof is filed and 
docketed in the county clerk’s office, becomes a lien on the 
real estate of the defendant. The statute of limitations bars 
an action on such judgment in six years from its rendition. 
It was held, that though an action on the judgment was 
barred under the latter statute, the lien created by the for- 
mer statute was preserved and could be enforced until the 
lapse of time raised a presumption of payment. The dis- 
tinction between a statute which discharges the debt, and one 
affecting only the remedy, is very clearly drawn. It was 
said: “If statutes of limitation do not discharge the debt, 
but act exclusively upon the remedy, upon what principle of 
interpretation is it to be held, that this statute, which is in 
terms confined to the remedy by action, operates to annihi- 
late the remedy by execution? The statute is in derogation 
of a clear common law right. It does not operate according 
to the recent cases by producing any presumption of pay- 
ment, but is a mere statutory bar, founded in principles of 
public policy. It would be contrary, therefore, to all just 
rules of construction to extend its operation beyond the fair 
and reasonable interpretation of its language. The reason- 
ing which has so fully established that statutes of this sort 
act upon the remedy only and not upon the debt, equally 
proves that the operation of the statute in question here is 
confined to the particular remedy by action. Indeed, the 
statute could only be held to reach and subvert the remedy 
by execution, by holding that the debt itself is discharged, or 
by interpolating language not expressly or by any fair impli- 
cation contained in the statute.” —See, also, Thayer v. Mann, 
19 Pick. 535; Crain v. Pain, 4 Cush. (Mass.) 483. 

It is not insisted that the bill shows there has been any 
discharge, any payment of the purchase-money of the Jands. 
The whole argument is, that as it is shown the purchase-money 
was due by simple contract for more than six years, during 
which there was no legal impediment to a suit at law for its 
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recovery, the lien cannot be enforced. In other words, that 
as the statute of limitations operates a bar to an action for 
the recovery of the purchase-money, the right and remedy 
to enforce the equitable lien for its payment is also barred. 
It has not been, and cannot be insisted there is any provis- 
ion of the statute prescribing the time within which remedies 
for the enforcement of liens mast be pursael iu courts of 
law, or of equity. To apply the statutes to such remedies 
would require more than an unwarranted interpretation of 
their terms; there must be an importation into them of 
‘sauses of action, and of remedies, in reference to which the 
law-maker was silent. As to remedies for the enforcement 
of liens for the security of debts, whether the liens are cre- 
ated by the contract of parties, or like the lien of a vendor 
of lands, who Has parted with the legal title, taking no inde- 
pendent security for the payment of the purchase-money, 
arising by implication of law, there is no statute of limita- 
tions. Remedies to enforce them are not barred until twenty 
years has elapsed, creating a presumption of payment. 

It is urged that a different principle ought now to be 
adopted in courts of equity, as it is expressly declared by 
statute, that the statutes of limitation shall apply to suits in 
equity. But the mandate of the statute is fully satisfied, 
when statutes of limitation have in courts of equity, and in 
reference to suits in equity, precisely the same operation and 
effect they have in courts of law in reference to legal reme- 
dies. When, if the right was legal, capable of enforcement 
by a legal remedy, that remedy would not be barred ; a cor- 
responding remedy in equity, for the enforcement of a right 
cognizable only in equity, cannot be barred. We have con- 
sidered this question much more fully than we would have 
deemed necessary or proper in view of the former decisions 
of this court, if it was not so apparent the principle and 
reason of those decisions was misapprehended and misunder- 
stood. The principle and reason is, that remedies for the 
enforcement of liens or securities for the payment of a debt, 
are distinct from and independent of remedies at law or in 
equity founded on the debt only. The one may be barred by 
the statute of limitations directed against it, without affecting 
the remedy for the other, as to which the statute is silent. 
It is not material whether the right or lien is legal or equitable, 
express or implied. Numerous examples will readily suggest 
themselves to the professional mind. A mortgagee has three 
remedies which he may pursue concurrently, or at such inter- 
vals as he may elect. The debt may be by simple contract 
and barred within six years. It would not be supposed, if he 


suffered this bar to be created, that he was barred of au 
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action of ejectment limited to ten years; or, if he suffered 
that bar to be created, that he was barred of a bill to fore- 
close, which all authorities agree may be prosecuted until 
twenty years has raised a presumption of payment of the 
mortgage debt. An attorney having a lien, has the right to 
an action at law for the recovery of the debt to which the 
lien is attached, at any time within three, or within six years, 
depending on whether the debt is or not an open account. 
It is matter of choice with him whether he will resort to the 
action, or rely on the lien; or he may, if diligent, pursue 
both. But that he suffers the action barred by the statute 
of limitations cannot in reason, or in justice, preclude an 
enforcement of the lien to which the statute does not apply. 
The equitable lien of a vendor for the payment of the pur- 
chase-money of lands, is frailer than that of a mortgagee. 
The vendor has no estate in the lands, and of course can re- 
sort to no remedy for their recovery. He has, however, two 
remedies ; one by action for the recayery of the purchase- 
money, another by bill iu equity to enforce the lien. Sup- 
pose he suffers the action barred by the statute of limita- 
tions, the debt is not paid, nor is there a presumption of 
payment. There is a mere loss, a mere relinquishment of 
ohne remedy, which is not an exoneration of the lien, not a 
discharge of the debt, for without payment of the debt, it is 
vot discharged, nor is the lien exonerated. Pursuit of the 
lien only, when the debt is barred by the statute, cannot con- 
fer a right to a personal judgment if the statute is pleaded. 
The only judgment or decree which can be rendered is one 
fixing, establishing and declaring the lien. 

It is shown by the bill that the Alabama Iron Company, 
though purchasing without notice of the lien asserted by 
Curry, had not paid the purchase-money or received a con- 
veyance of the legal estate. In England, the rule seems to 
be inflexible, that a purchaser will not be protected against 
outstanding equities, until he has fully paid the purchase- 
money aud received a conveyance of the legal estate. So 
long as in either of these particulars the trausaction is in- 
complete, notice of the equity will not only preclude him 
from proceeding further, but will deprive him of all right to 
protection for whatever may have been done without notice. 
The rule generally adopted in the courts of this country is 
less striugent. The party seeking to fasten a trust, or other 
equity on the legal estate, is compelled to do equity. If in 
good faith, without notice of the trust or equity, the pur- 
chaser has made partial payments of the purchase-money, or 
has made improvements enhancing the value of the lands, 
compensation, indemnity to him, must be approved by the 
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party seeking to charge the lands, though a conveyance of 
the legal estate is not executed, nor the purchase-money fully 
paid. In the case of Du/phey v. Frenaye, 5 St. & Port. 215, 
this question was very fully considered, and the conclusion 
was, that in such cases exact justice would be done by fasten- 
ing a lien on so much of the purchase-money as was unpaid, 
charging the lands with its payment. The Alabama Iron 
Company, though it had not delivered to Ware, the shares of 
its capital stock, contracted to be delivered as the considera- 
tion of the sale and conveyance of the lands, and had not re- 
ceived a conveyance of the legal estate, yet had in good faith, 
without notice of the lien asserted by the complainant, en- 
tered into possession and made very extensive and valuable 
improvements. Tie purposes of equity and good conscience 
are met when the rule declared in Dufpley v. Frenaye, supra, 
is applied, and the company is compelled to answer to the 
complainant for so much of the stock as will correspond to 
the extent of his lien on the lands. This the bill is framed 
to accomplish, and its special prayer is addressed to 
that end. 

We have considered the several causes of demurrer, and 
do not find any one of them well taken. The decree of the 
Chancellor must of consequence be affirmed. 


Elliett v. Stocks & Bro. 
Trial of the Right of Property. 


1. Removal of cases from Slate to United States courts; when may be made. 
An affidavit and bond, for the removal of a cause from a State court into the 
United States court, is filed in time, although the case has been twice contin- 
ued by the consent of the party seeking to remove it. 

2. Same.—A petition and affidavit, filed under the act of congress of 
March, 1867, to remove a canse from the courts of this State into the United 
States courts, which shows that the petitioner is a resident of another State, 
but fails to show that the opposing party is a citizen of Alabama, is fatally 
defective, and it is not error to refuse a motion for removal. 

3. Trial of the right of property; evidence as to the character of defendant's 
possession admissible.—On the trial of the right of property between attaching 
creditors and a claimant, the creditors must prove that the property in con- 
troversy belonged to the defendant, in attachment, at the time of the levy, and, 
for this purpose, they may trace the title from the original owner to the de- 
fendant, and may show the character of the actual possession to disprove the 
authority of one actually in possession to convey or assign the property to the 
claimant, and, 1n such a case, any evidence as to the authority of the person 
in actual possession to convey the property, or as to the consideration of the 
conveyanee, and its amount, is admissible. 

VoL, LXVII. 
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4. Bona fides of the debt; tobe proved by the claimant,—-If the property is 
held by the claimant, as a trustee for creditors, under a deed, it is also incum- 
bent on him to show the existence and bona fides of the secured debts. 

5. Power of attorney; contents proved, when original beyond jurisdiction.--See- 
ondary evidence of the contents of a power of attorney, is admissible, when 
the original is shown to be beyond the jurisdiction of the court. 

6. Collective facts; witness may testify to.--A witness may state collective 
facts, as that “ had uo right to convey the property ;” ‘‘——did not own 
it,” ete.; and the adverse party may, on cross-examination, bring out the facts 
on which the witness rests his conclusions. 





AppEAL from Cherokee Circuit Court. 

Tried before Hon. W. L. WuitTtock. 

On the 19th of July, 1875, Stocks & Bro., through John 
T. Stocks, a member of the firm, took out an attachment 
against H. D. Cothran, Thomas McCulloch, Robert Marshall, 
and W. 8. McElwain, on the ground that they were non-resi- 
dents of the State of Alabama. This attachment was levied 
on one hundred tons of pig iron, at the Cornwall Furnace, in 
Cherokee county. On the 6th of August, 1875, James M. 
Elliott, as trustee, interposed a claim to the property, exe- 
cuting a claim bond, and stating, in the affidavit, that the 
iron was not the property of Cothran and others, but of 
affiant, as trustee. On the 7th of March, 1876, Stocks & 
. Bro. filed their complaint in the Cireuit Court of Cherokee 
county, against Cothran and others. The complaint con- 
tained a count for money had and received, one for money 
paid and expended, a special one for work and labor done, 
and coal furnished to defendants, and a special count 
“averring that the defendants, in consideration of their advan- 
tage and interest, did, upon trust, undertake to operate the 
Cornwall Iron Works, its property and materials, in making 
iron, and with a purpose, on their part, fixed thereby and 
thereafter, to work themselves, by means of said property, 
into the ultimate ownership of said works, its property and 
materials, and thus operated the same, and the defendants, 
being so operating said works, its property and materials, 
did accept and receive of the defendants labor, and coal 
furnished by them, to the use and benefit of the defendants, 
in furtherance of their said operations, to the value of 
$2,018.00. In consideration of the premises, the defendants 
promised, undertook, and assumed to pay the plaintiffs said 
amount of money, when requested, due at the dates and in 
sums following : $348.00 October 10, 1874; $430.00 April 30, 
1875; $540.00 June 3, 1875; and $700.00 July 3, 1875. Yet 
the defendants have not paid the same, or any part thereof, 
though often requested so to do, and the same is still due, 
with interest thereon.” The case was continued, by con- 
sent, at the Fall Term, 1875, and at the Spring Term, 1876, 
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it was again continued by the defendants. On the 6th day 
of Sepiember, 1876, James M. Elliott made an affidavit be- 
fore the Clerk of the Cireuit Court, stating therein that he 
was a citizen of the State of Georgia then. and at and be- 
fore the 19th of July, 18/5; that he was the person who, as 
trustee, had filed his bond for the trial of the rl rint of prop- 
erty levied on under the att:climent against Cothrau and 
others ; that the amount in controversy exceeded the sum of 
five hundred dollars, exclusive of costs: that he had reason 
to, and did believe, that, from prejadice and local intluence, 
he would not be able to obtain justice tu the Cirenit Court 
of Cherokee county, Ala.; and that he made the affidavit 
with the view and for the purpose of having said cause re- 
moved inte the Cireuit Court of the United States, to be 
held in that district. He, also, at the same time, presented 
his petition for removing the ease into the Uniled States 
Court. This petition stated that he was, and is a citizen of 
Georgia ; set out the issuance of the attachment, the levy, 
the interposition of the claim, the pendeney of the suit, the 
amount in controversy, the filing of the affidavit for removal, 
and the reason given therefor; offered bond for removal, and 
prayed, as trustee, the removal of the cause into the United 
States Cirenit Court. The bond having been adjudged in- 
sufficient by the court, a new one was filed by Elliott. The 
plaintiff demurred to the petition, because it was not filed 
before or at the term when the eause could first have been 
tried. The court sustained the demurrer and refused the 
petition. On the trial, an issue be ween the plaintiffs and 
Elliott, the claiuaut, was made up under the direction of the 
court, but it does not appear in the record. The plaintiifs 
introduced, without objection, their attrehment and the 
sherilf’s returu showing the levy. They then offered in evi- 
dence a mortgage made on January 21, IS7L, by the Corn- 
wall [Tron Works to Chas. H. Snith, as trustee, for the 
Tredegar [ron Company. Jn this mortgage it is recited that 
the Cornwall Company agreed to deliver to the Tredegar Com- 
pany a specified quantity of iron, and the latter company, in 
consideration thereof, agreed to faraish the Corawall Com- 
pany with av acceptance for SL9.009, and also boads of the 
city cf Rome to the amount of 817,009. The Cornwall Com- 
pany then conveyed, by the same instrnment, to Chas. H. 
Smith, in trast, 2,423 acres of land, and all the personal prop- 
erty used and employed at the iron works, for the parposo 
of securing the loan made by the Tredegar Company. Tae 
deed provided for the payment of certain portions of tie 
loan at specified times, and for the manner in which the iroa 
furaished to the Tredegar Comp imy,should be credited ou the 
VoL. LXV. 


> 


1 


y 
+ 











1880. OF ALABAMA. 293 


Elliott v. Stocks & Bro.] 


debt. Lt also contains stipulations as to insuring the prop- 
erty for the benelit of the Tredegar Company and directions 
as to how the fauds should be applied in ecuse of sale of the 


property by the trustee, under the power given him for that 
purpose, in cas of default i i payment. Plaintilf then offered 
in evidence a written contract signed by H. D. Cothran, 
Thomas MeCalloch and Robert M oe ll, as principals, and 
RK. TT. Poreche,-as trustee, and assented to by Chas. H. Smith, 
as trustee for the Tredegar Company. This agreement was 


made on January 1, S74, and recites that at a sale of the 
Cornwall Iron Works property, it was “bid in” by H. D. 


Cothran aut <66,000, with a view of operating the works by the 
consent of the ereditors who held hens to that amount, for 
the benefit ofsaeh creditors and until their debts were paid, and 
lf the ultimate ownership of the property. 

That Robert Marshall claims a lien for purchase-money on the 
land; that Thomas MeCulloch was a stoekholder in the eom- 
pany to the extent of an undivided fourth interest in the 
property. It is then agree | that for the purpose of har- 
monizing conutlicting interests and preventing Litigation, H. 
D. Cothran should operate the works, and re main in posses- 
sion, and control the exrnings and products subject to the 
trusts named, 7.e: 1. To pay the costs of the sale. 2. To 
deliver to the Tredegar Coipany one-half the iron mannu- 
wed, to be applied on the debt due them. 3. To pay the 
vendor's lien due Robert Marshall, and direeting the time 
ail inmauner of its payment. The agreement then recognized 


euring Ol “dy Lruse 
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other claims against the property, and among them Is one 
for 2,000 due to Stocks and Young for coal, and one for 
84,000 for labor. After payment of these debts, it is pro- 


pert peey ge ge Pree belong to Cothran, MeCulloeh, 
Marshall : tnd W. leEiwain, in certain proportions. The 
rhije he j luction of this agreement on 
the groun 1 tha t, and beeause the defendant 
McElwain was ho party to it. The eourt overruled the ob- 
jection, and the claimant excepted. Thomas MeCulloch was 
then called as a witness and testified that he and H. D. 


Cothran signed the eontract referred to above, and that he 


‘ ‘ 1 
lt Wats 1Tfrerevanbh 


as attorney in faet, signed Robert Marshail’s name thereto. 
‘Raat he had a written power of attorney to sign the contract 
in the name of R ré Marshall; that the power was In 
Rome, in the State of Georgia. The elaimant objected to 
any statement by the wit tbont tie signature of Marshall 
to the contract, on the ground that the answer was not legal 
testimony, |’ Co t overruled the ol j ys iO ‘. and the 
claim ut ¢ xeepted. l plaintiff then effered to read the 
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contract to the jury, to which the claimant objected. The 
court overruled the objection, and the claimant excepted. 
Plaintiffs then offered a copy of an agreement between H. 
D. Cothran and W. 8S. McElwain, which was dated Decem- 
ber 19, 1874, under which the latter was to receive posses- 
sion of the iron works and property, and manage and con- 
trol the same, under the terms, and on the trusts contained in 
the agreement between Cothran, McCulloch and Marshall. 
This change was ratified in writing by Charles H. Smith, as 
trustee for the Tredegar Company. Thomas McCulloch, one 
of the defendants, then testified, that the original agreement 
was lost; that it had been abstracted from his possession, 
and that he had searched for it, where he last saw it, and had 
failed tofind it where he had kept it ; that the copy offered in 
evidence was a verbatim copy of the original. The claimant 
objected to the copy of the agreement. The court overruled 
the objection, and the claimant excepted. The plaintiffs 
offered to read the agreement to the jury, but the claimant 
objected to his doing so. Thereupon the court overruled the 
objection and the claimant excepted. The plaintiff then 
offered in evidence, a letter dated January 2, 1875, purport- 
ing to be from H. D. Cothran, with a memorandum at the 
bottom, purporting to have been signed by Wallace S. Mc- 
Elwain, and addressed to Thos. McCulloch. In this letter it is 
stated, that “ the change you refer to, amounts to W. S. Me- 
Elwain’s assuming the authority as superintendent, to dis- 
pose of the products of the furnace, which I as agent have 
held heretofore. The furnace property belongs to H. D. 
Cothran & Company, as per agreement signed by you and I. 
The contracts and agreements made by H. D. Cothran, agent, 
are all to be carried out by W. S. McElwain, superintendent. 
The object in delegating the authority heretofore held by H. 
D. Cothran to W. S. McElwain, superintendent, was that 
Messrs. Printup and Hargrove would probably] assist us, if 
such a change was made, when they would not help us if I 
retained the management. Mr. McElwain will show you the 
agreement. Yours truly, H. D.Cothran. The foregoing state- 
ment is correct—W.S. McElwain.” Thos. McCulloch testi- 
fied for plaintiffs, that the signatures to said letter were in 
the handwriting of Cothran and McElwain, with which he 
was acquainted, and that he had received it through the mail. 
The claimant objected to the letter as evidence. The court 
overruled the objection, and thé claimant excepted. The 
plaintiffs offered to read the letter to the jury, but the claim- 
ant objected. The court overruled the objection, and the 
claimant excepted. The plaintiffs then introduced John T. 


Stocks, one of the plaintiffs, who testified that he received 
Vou. LXvIt. 
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a letter dated at Rome, Ga., July 14, 1875, from James M. 
Elliott, and that the signature was in the handwriting of El- 
liott. This letter was as follows: ‘I have had a conversa- 
tion with Col. Printup since I arrived here about your claim. 
He requested me to write you, that he would-see to it, that 
you should be protected, that he knew how to manage so you 
could get your claim in the way I mentioned, that is, on a 
mortgage that he controls. From what he tells me, I think 
you may rest easy ; I will see to it that you are paid, as long 
as I have any control of the iron, say from the 10th of this 
mouth forward. J. M. Elliott.” Plaintiffs then offered to 
read this letter to the jury, to which claimant objected, on 
the ground that it was irrelevant, and because this letter was 
written by Elliott, as an individual, and not as trustee for 
Printup Bros. & Co., but only on a conversation with D. 8. 
Printup, a member of this firm. The court overruled the ob- 
jection and the claimant excepted. Thos. McCulloch then 
testified, that at the sale of Cornwall Iron Works by Chas. H. 
Smith, as trustee in the deed of trust, in favor of the Trede- 
gar Company, that H. D. Cothran, as agent, became the pur- 
chaser, but the money was never paid; Cothran went into 
possession of the property as agent, under the contract be- 

tween him, Thos. McCulloch and Robt. Marshall. That 
afterwards W. S. McElwain went into possession of said 
works, as superintendent, under said Cothran as agent, in 
said Cothran’s stead, as said agent, and operated the works. 
Plaintiff then asked the witness if the iron which was being 
made at the works was the property of McElwain. The 
claimant objected to the question, but the court overruled 
the objection, and the claimant excepted. Plaintiffs then 
asked the witness whether or not the iron as it ran, or issued, 
from the furnace at Cornwall Iron Works was the property of 
Wallace 8S. McElwain. The claimant objected, but the court 
overruled the objection, and the claimant excepted. The wit- 
ness then stated, that the iron was not the property of W.S. 
McElwain. Claimant moved to exclude the answer from the 
jury, but the court overruled the motion, and claimant ex- 
cepted. J.T. Stocks, one of the plaintiffs, was then re-called as 
a Witness, and testified that iron was worth $25 per ton in 
Rome, Ga., and it was worth in Cherokee county $23 per ton. 
The claimant offered to read to the jury the deposition of 
Daniel S. Printup, in answer to interrogatories filed to him. 
The 6th interrogatory was as follows: ‘If you know of any 
other fact or facts, tending to prove that Exhibit No. 1, here- 
inbefore referred to, which will tend to the fairness and jus- 
tice, and legality of claimant’s claim, you will tell each and 
every such fact or facts as fully as if you were directly in- 
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terrogated as to each of said facets.” The answer was, “I 
knew that the account attached to the interrogatories is a just 
aud bona fide one, and that the same in justice and law ought 
to be paid.” The first cross-interrogatory was as follows: 
“What sum would you or D. 5S. Printup Bros. & Co. give, if 
plaintiffs fail in this suit?” 

‘The answer was, “1, as an individual, would not be bene- 
fited in any way by the result of this suit. Printup Bros. 
may, or may not be benefited to some extent. J. M. Elliott, 
trustee, made advances to McElwain after July 9, 1875, for 
the purpose of makiug iron at the said Cornwall works, and 
it was understood that all their advances were to be paid to 
said Elliott, trustee, and he claims that said advanees will 
more than cover the value of said iron.” 

The third interrogatory was, “ Is it not true that before and 
after July 13, 1875, you refused to honor drafts on MeEl- 
wain?” ‘The answer was, “I, as well as Printup Bros. & Co., 
did refuse to honor drafts on MeElwain until he gave us as- 
surance that iron would be delivered to meet such drafts, or 
that he wouldarrange them through some other means. We 
did accept, and pay drafts on us by Meiwain, apon condi- 
tion that iron was delivered, or to be delivered to meet and 
pay the same. These drafts were drawn for sapplies to run 
said works, and make iron.” The plaintiffs objected to these 
answers, the court sustained the objection, and the claimaut 
excepted to each ruling of the court thereon. From the de- 
position of said witness, it appeared that he resided in Rome, 
Ga., that W. S. McElwain was engaged in making iron at the 
Cornwall Furnace, in Cherokee county, Alabama, from April 
1875, to July 9, 1875. An account due from McElwain to 
Printup Bros. & Co. was attached to the interrogatories which 
the witness stated was just, true and unpaid, and was made by 
McElwain. It amounted to $13,749.07, and was for sapplies 
to operate the iron works, it being understood that it was ad- 
vanced on iron manufactured by him at said furnace. That 
Printup Bros. & Co. furnished nearly, if not all the means to 
enable McElwain to make iron. The remainder of the depo- 
sition was in answer to cross-interrogatories as to the items 
of the account due by McElwain to Printup Bros. & Co. A 
witness, Brown, the bookkeeper of Printup Bros. & Co. testified 
as to the correctness of the ncecount due Printup Bros. & Co., 
and stated that he had presented it to McElwain, who had 
admitted its correctness. The claimant then offered in evi- 
dence a promissory nofe for $21,402 28 on July 13, 1875, a 
deed of trust executed by W.S. McElwain to James M. Elli- 
ott as trustee for Printup Bros. & Co., in which, after recit- 
ing the indebtedness of McElwain to Printap Bros. & Co., 

Vou, LXvIt. 
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said McElwain conveyed the personal property on the prem- 
ises known as the Coruwall Iron Works property, and all the 
products of the works, consisting of pig iron, including also, 
nll the coal, wood, ore and materials on hand, to James M. 
Elliott in trust, to sell the same upon default. The trust deed 
was in the usual form. The claimant introduced G. Hampton, 
the deputy sheriff who levied the attachment, who testftied 
that at the time he made the levies, the Cornwall Works were 
in the possession of McElwain, and were being operated by 
him; that he levied on some of the iron while hot, and just 
as it ran from the furnace. A statement made by Elliott 
was then introduced by agreement, as his testimony in the 
ease. ‘The material parts of it were as follows: “That the 
iron attached was not the property of H. D. Cothran, Thos. 
McCulloch, Robt. Marshall and W. 8S. McElwain, but was his 
property, as trustee, under the deed of trust from McElwain 
to him, made to secure the debt of Printup Uros. & Co. That 
Printup Bros. & Co. advanced the money to McElwain to 
make the iron, and when made, it was to be taken and held 
by him as such trustee, in accordance with the deed of trust. 
That Elliott would prove, if present, that Printup Bros. & 
Co. furnished McElwain money which was used in making 
the iron levied on ; that the note mentioned in the trust deed 
was executed to Printup Bros. & Co, for supplies furnished 
by them to earry on the iron works and make iron ; that the 
iron attached and claimed by Elliott is part of the iron so 
made by McElwain; that McElwain was the lessee of the 
iron works, and controlled the same when the iron was made, 
and that Cothran, MeCulloch and Marshall bad nothing to do 
with the works when the iron was made. Plaintiff, in rebut- 
tx], introduced Thos. MeCulloch, and asked him whether the 
property conveyed by McElwain to Elhott was the property 
of McElwain. The elaimaut objected to the question, the 
court overruled the objection aud claimant excepted. The 
witness then stated that the property did not belong. to Me- 
Elwain, and that he had no right to convey it. There was 
a judgment by default on proof of publication, against Coth- 
ran, Marshall and MeCulloch, and “a jury and verdict against 
W.S. MeElwain.” There was 2 judgment in the claim suit, 
condemning the property attached to the satisfaction of the 
plaintft’s claim. The claimant brings the ease to this court, 
and assigns as error, the rulings of the court on the removal 
of the case into the U. S. Court, and or the evidence. 


Watis & Sons, for appellant Under the act of Congress 


the appellant, on the allegation of his petition, had the right 
to have the ease Wansferred to the United States Court, and 
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it was error to refuse it.—See Rev. Statutes of U. S. on page 
113, § 639. The petitioner had the right to file this petition, 
at any time before the trial. The questions asked the wit- 
ness McCulloch, as to the ownership of the property, 
called for the opinion of the witness, and the auswers were 
improper for the same reason.— /Vall v. Williams, 11 Ala. 826 ; 
Bullock v. Wilson, 5 Porter, 338. 

The answer of Printup is in response to the question pro- 
pounded, and there was no objection to the question.— Yar- 
borough v. Hood, 13 Ala. 176; Wilkinson v. Mosely, 30 Ala. 
562. His answer to the first cross-interrogatory was respon- 
sive to it, and it was error to exclude it from the jury. His 
answer to the third cross-interrogatory was but a response to 
it, there was nothing illegal in it, and it should have gone to 
the jury. The witness had the right to explain his refusal to 
honor the drafts. Without this explanation the answer 
would not have told the whole truth, and great injustice 
would have been done the witness and the claimant. The 
court had no right to exclude any part of this answer. 
Crymes v. White, 37 Ala. 549. 


Wapen & Son, and Brace & Tuortnaroy, for appellee.--The 
affidavit made by appellant for the removal of the cause is 
deficient, because it does not show the citizenship of the 
appellees. This was as necessary under the act of Congress 
as the statement of the citizenship of the defendant. Nor was 
the petition filed in the proper time, for there had been two 
continuances of the cause.—Exr parte Grimball, 61 Ala. 589 ; 
Dillon Rem. of Causes, 25. The letter from Cothran to Me- 
Culloch was properly admitted to explain McElwaine’s pos- 
session of the iron works. The letter from Elliott to Stocks 
was admissible to show notice of Stocks & Bro.’s claim. 
Ownership is a fact to which a witness may _ testify.—Che- 
nault v. Walters, 14 Ala. 151; Martin v. Linton, 18 Ala. 690 ; 
11 Ala. 826; 5 Port. 338; 1 Ala. 632; 10 Ala. 460; 27 Ala. 
651. Printup’s answers to the sixth direct, and to the‘first 
and third interrogatories, were properly excluded. The au- 
thorities cited by appellant give no sanction to such 
answers. 


STONE, J.—The question which meets us at the threshold 
of this case is, did the Cireuit Court err in refusing to re- 
move the claim suit, or trial of the right of property, to the 
Cireuit Court of the United States? The application was 
made under the act of Congress, approved March 2d, 1867, 
which is in the following language: “ That when a suit may 


hereafter be brought in any State court, in which there is 
Vou, LXvit. 
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controversy between a citizen of the State in which the suit 
is brought and a citizen of another State, such citizen of an- 
other State, whether he be plaintiff or defendant, if he will 
make and file, in such State court, an affidavit, stating that 
he has reason to, and does believe, that from prejudice or 
local influence he will not be able to obtain justice in such 
State court, may, at any time before the final hearing or trial 
of the suit, file a petition in the State court for the removal 
of the suit into the next Circuit Court of the United States,” 
&ec. Under the various rulings which have beep made under 
this statute, the appellant made and filed his affidavit in 
time, and in the matter of giving bond, conformed to all the 
statute required, if the affidavit be sufficient.—U. S. Rev. 
Stat. § 689; Ins. Co. v. Dunn, 17 Wallace, 214; Railroad Co. 
v. McKinley, 99 U.S. 147; Removal Cases, 100 U.S. 457; 
Bible Society v. Grove, 101 U.S. 610; Mining Co. v. Woods, 
8 Amer. Rep. 799; IV. U. Tel. Co. v. Dickinson, 13 Ib. 295; 
N. Y. Warehouse Co. v. Loomis, 23 Ib. 272. There is, how- 
ever, a fatal defect in the petition and affidavit for removal, 
which is not supplied or remedied by any part of the record 
on file at the time the application was made and overruled. 
It sufficiently shows that Elliott, the petitioner, was a resi- 
dent of the State of Georgia. It fails to show that Stocks 
& Bro., or either of them, was a resident of the State of 
Alabama. The Cireuit Court did not err in overruling the 
motion for removal. 

It was necessary for plaintiffs to prove, in the trial of this 
case, that the property in controversy belonged to the de- 
fendants in attachment, and to disprove, if necessary, any 
asserted or assumed right in McElwain to convey it. Elliott’s 
claim and right rested alone on McElwain’s conveyance, and 
any legal testimony offered tending to disprove his authority 
io execute the trust deed, could not be ground of error. The 
title to the iron-works property, real and personal, appears 
to have been, at one time, in the Cornwall Lron Works Com- 
pany. It was allowable to plaintiffs to prove that fact, and 
to trace the title and ownership throngh its various stages, 
down to the defendants in attachment. It was also permis- 
sible to prove the nature of McElwaiu’s possession, and, by 
doing so, to disprove his authority to make a trust deed, as- 
signing the property, and the products of the Iron Works. 
Each and all of the docnments offered in evidence in this 
cause, tended to show either the ownership of the property 
in the defendants in attachment, or the nature and extent of 
McElwain’s possession, and power over the property. 

There were, at least, two important questions which were 
necessarily and prominently raised by the issue in this cause. 
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First. Whether there was a bona fide debt, and the amount 
of it, to uphold the deed in trast from McElwain to Elltott, 
trustee. Second. Whether MeElwain had any, and what 
authority to make that conveyance? In considering these 
questions, we must ignore all extraneous claims and interests. 
If the Tredegar lron works, or Smith, or Foreche, trustees, 
have any claim to the property in controversy, it Is not 
shown in this reeord, and, in faet, could not have been, for 
they are strangers to the reeord. Both the plaintiffs in at- 
tachment, Stocks & Bro., and the claimant, Elliott, rest 
their respective claims on the original ownership of McEI- 
wain, and the other defendants in attachment. Stoeks and 
brother claim as attaching creditors of the former defendants 
in attachment; and Elliott claims as trustee under the trust 
deed made by McElwain to him in trust for the benefit of 
Printup Bros.& Co. So that neither party can derive any ben- 
efit in this issue from any claim of the Tredegar Iron Works, 
or its trustees may assert. The plaintiffs, to maintain their 
suit, must establish the ownership of defendants in attach- 
ment, when the attachment was levied. The claimant, to 
succeed, must show MeElwain’s right to convey, and actual 
conveyance by him, before the attachment was levied, and 
the existence of a debt unsatistied, secured by the trast deed. 
Any legal evidence, tending to prove either of these proposi- 
tions, was admissible. It will not do to say, in reply to this, 
that the documentary evidence showed McElwain was with- 
out authority to bind the other defendants. He was one of 
the defendants himself, claimed to be part owner of the 
property, and whether or not he could convey his own inter- 
est in the property described in the trust deed, it would, 
perhaps, be improper for us to determine in the present state 
of this reeord. 

The question raised on the admissibility of secondary ev- 
idence, of the conterts of the written power under which 
McCullough executed the contraet for Marshall, will not, 
probably, arise again, should this ease return to the Circuit 
Court. Coming up as the question does, with proof before 
the conrt, that the power of attorney was in the State of 
Georgia, beyond the jurisdiction of the court, this authorized 
secondary evidence of its contents.—L Whar. Ev. § 130, and 
note 6; 1 Greenl. Ev. $558; Shorter v. Sheppard, 33 Ala. 648 ; 
Scolt v. Rivers, 1 St. & Por. 19. 

In suppressing the answer of the witness, Printup, to the 
6th interrogatory in chief, and to the first and third cross- 
interrogatories, the Circuit Court erred. They were reasou- 
ably responsive and explanatory of the subject called for in 
the interrogatories, and tended to prove the existence of the 
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debt on which Elliott’s claim was founded. That being a 

necessary part of the issue formed, we are unable to say 

what influence such testimony might have exerted. 

Many objections were urged to answers of the witness 
McCullough. We think none of them are well taken. They 
were but the statement of collective facts, which, as a rule, 
Witnesses may depose to. If the claimant desired to know 
the foundation on which the witness rested his conelusions 
of fact, he should have interrogated him on that subject. 

N. Railroad v. Me Leudon, 63 Ala. 266. 

The jadgment of the Circuit Cont is reversed, and the 

cause remanded. 


Shook «. Blount et al. 


Action jor Breach of written Contract lo collect Nol De live red 
as Collate ral Secu ity. 


/. Release : du y of ee url fo construe decree relied on as.—When the defendant 
relics on a deeree of the Chance ry Court to show a release of the plaintiff Sy 
cause of action, the court must construe the decree, and determine from its 
face, Whether it was intended to operate as a release, and a charge which sub- 


mits this question to the jury is erroneous 


2. Saine: whe i nti Pegi CuCE uf} CONSE t « } po lies lo det ree relied on is not 
miimissible.—When, in such a case, the decree shows nothing on its face which 
Operates as a re lease, pare 1 evidenee that thy pl iintili’s solicitors consented 


to the decree, is illegal and incoi ipetent. 


ArrraL from Etowah Chancery Court. 

Tried before Hon. N.S. Granam. 

This was an action brought by W. T. Shook against Jos. 

Blount and Rcuaad Henry, and was founded o: the fol- 
lowing contract: “Gadsden, Ala., Sept. 1871. Be it known 
that 1 have this day given the following notes” (describing 
them), “and to secure the prompt payment of the above 
named notes, I have this d: ay placed in the hands of Henry 
and Blount the following ‘collateral, to-wit: one note of 
hand for the sum of thirty-five hundred dollars, given by H. 
H. Miller to me for the purchase-money of land, for which 
land I have only exeeuted bond for titles, but I have not 
made titles, and in the event of the non-payment of said 
notes by the first day of April next, then the said Henry and 
Blount are to proceed to collect the aforementioned coll: ateral, 
and out of the proceeds pay the expense incurred in collect- 
ing said collateral, and then the above mentioned notes and 
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the remainder, if any, turn over to the said W. T. Shook. 
W. T. Shook.” The complaint averred that the notes were 
not paid at the time specified in the contract ; that defend- 
ants received Miller’s note under this contract ; that Blount 
and Henry filed a bill to enforce the vendor's lien on the 
land ; that they obtained a decree for the full amount of the 
note, principal aud interest, but that afterwards, by agree- 
ment with Miller, a decree was entered that the land should 
be sold only for the amount of the secured debts, and the cost 
of collecting the note; that there was three hundred and 
seventy dollars due on the note in excess of this amount, 
which Blount and Henry failed to collect. The evidence for 
the plaintiff, on the trial, tended to show the truth of these 
averments. ‘Phe defendant, who had pleaded “in short by 
consent” + 1. Performance of all the stipulations of the con- 
tract. 2. That plaintiff, on the 23d day of June, 1873, re- 
leased and discharged defendants from all liability on account 
of said contract. 3. Accord and satisfaction, introduced in 
evidence a decree of the Chancery Court of Etowah, to show 
a release by the plaintiff. This decree, which is set out in 
the opinion of the court, was obtained on the bill filed by 
Blount and Henry, against Miller, on the purchase-money 
note delivered to them by the plaintiff, Shook. In that cause 
said Shook had filed a cross-bill, asserting his right to any 
balance remaining after the payment of the secured debts, 
and the costs of collecting the note. This cross-bill, and the 
original bill, were both dismissed. The defendants intro- 
duced evidence to show that counsel, who represented Shook, 
had agreed to the decree of June 23, 1873. Plaintiff ob- 
jected to the introduction of this evidence. The court over- 
ruled the objection and defendant excepted. There was also 
evidence introduced by the plaintiff to show that neither he 
nor his solicitor had consented to that decree. On this state 
of facts the court gave the charge to the jury which is set out 
in the opinion. The giving of that charge, and the admis- 
sion of the evidence as to the plaintiffs consenting to the de- 
cree, is assigned as error. 


M. J. Turntey, and W. H. Denson, for appellants.—It was 
the duty of Blount and Henry, under the contract, to collect 
Miller’s note, pay the expense of collecting it, and the secured 
debts, and then turn over the remainder to appellant. When 
it was shown that Plount and Henry had collected enough to 
pay the secured debts, and the costs of collecting, and that 
there was a balance remaining due on the note, which they 
had failed to collect or pay over, appellant’s case was made 
out. Blount and Henry attempted to show that they were 
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released by a decree of the Chancery Court, but this decree 
does not show any release on its face. The court should 
have excluded the evidence as to the negotiations and mo- 
tives which led to the decree, because they were all consum- 
mated by, and merged iu it.—1 Brick. Digest, 865, $$ 866, 
867, 868. 


Warts & Sons, for appellees. 


STONE, J.—The instrument declared on in this case bound 
Blount and Henry, in a certain event which happened, to 
collect the note of Miller, pay certain specified debts out of 
the proceeds, and pay the balance to Shook. The balance 
of the note, some three hundred and seventy dollars, Blount 
and Henry failed to collect. It is contended for defendants, 
appellees here, that Shook released them from that part of 
their contract, by having knowledge of, and assenting to the 
decree of June 23d, 1573. That decree finally disposed of 
all the funds, except the said balance, and left that open for 
further litigation, raised by Miller’s cross-bill against Shook, 
his co-defendant. The Chancellor had decreed there was a 
lien on the land as follows: “And it appearing to the court 
from said report that there is due on the note from said re- 
spondent Miller to respondent Shook, mentioned in said 
bill and claimed as collateral security by complainants, the 
sum of four thousand, one hundred and ninety-five dollars 
and thirty-two cents, up to this date. It is, therefore, 
adjudged and decreed by the court that said note is a lien 
upon the lands described in complainant’s bill, to the amount 
of said note and interest, as above stated.” The decree then, 
as we have said, postponed or reserved the consideration of 
said balance of three hundred and seveuty dollars. Both 
the original, and Miller’s cross-bill, were subsequently dis- 
missed by the Chancellor, without further notice or disposi- 
tion of said three hundred and seventy dollars. There was 
oral testimony, pro and con, that Shovk’s solicitor had knowl- 
edge of, and assented to the terms of the decree of June 
23d, 1873. ; 

The charge of the court was, “that if the jury believed 
from the evidence that plaintiff Shook consented to the de- 
cree of 23d June, 1873, contained in said record read to 
them, and that at the time he did so he intended it to operate 
as a release of the defendants, Henry and Blount, from the 
collection of the balance of said Miller’s note, then plaintiff 
could not recover.” In giving this charge the court clearly 
erred. The construction of the Chancellor’s decree of June 
25d, 1873, was a matter for the court, and the intention of 
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the parties should have been determined by the court from 
the face of the decree itself. There is nothing in the decree 
which rleases Blount and Henry from any obligation to col- 
lect the residue of the Miller note, and the court should have 
so instructed the jury. If Miller had obtained a decree on 
his cross-bill against Shook, defeating the collection of that 
balance, that would have exonerated Blount and Henry. But 
Miller’s cross-bill was dismissed. 

There was nothing in the objection that witnesses were 
allowed to testify to the argument of counsel in reference to 
the decree. If such testimony had had any bearing in the 
case, it could have been proved in no other way, not being in 
writing. The fatal objection to it is, that it was worth noth- 
ing when proved, as it neither did, nor could exert any influ- 
ence in the construction of the Chanceilor’s decree. 

Reversed and remanded. 


Kelly, Ex’r, «. Garrett, Ex’r. 


Petition by Erecutor, in Probate Court, to have Homestead Set 
Apart for Minor Heirs. 

1. Creditor; is personin adverse interest in proceeding to set 
for minor heirs. —When commissioners, appoiated at the instauce of the per- 
sonal representative, by the Probate Conrt, to set apart property as exempt for 
the benefit of the minor children of a decedent, mike their report, a ere litor 
is & ** person in adverse interest,” and may file written exceptions to the al- 
lowance of the claim. 

2. Rep rt of commissioners to set ap trl homesteads when errar to coifirm.-— 
When on the day that a petition was tiled by an exeentor to set apart property 
as exempt for the benefit of the minor heirs of a decedent, comaiissioners 
were appointed for the purpose, who reported ten days thereafter, an order of 
the Probate Court coufirmiug their report oa the same day, is unauthorized and 
shoald be vacated on motion, 

3. Scaane > juris lieti yn of the Prohate (o rt to iry except ms lo -— As th » stat- 
utes require the issue formed on exceptions to such a report to be certified to 
the Circait Court for trial, and expressly prolibit the Probate Court from ex- 
ercising jurisdiction to try the right of bomestead, its proceedings ou the trial 
of such exceptions, are coraim non juice, aud absolately void. 

4. Evemptions against ereditors; by what luo deterinined —The right toa 
homestead, or other exemptions, as well as their value and extent, are deter- 
mined, as against creditors, by the law which was of forces waea the debts 
were contracted, but the proceedings for their allotmeut may be regulated by 
a subsequent law. y 

5. Domicil of chill determined by domicil of futher. -The domicil of the 
father during his life, is also the dowmicil of his infant child, and the latter 
does not lose his right to eliim property as exempt to him on the death of 
his father, although, at that time, he is in another State attending school. 

VoL. LXVIT. 
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ApPEAL from Coosa Probate Court. 

Heard before Hon. Jonny S. Bentiey. 

On October 5th, 1877, Elmore Garrett, as executor of the 
last will of William Garrett, deceased, filed his petition in 
the Probate Court of Coosa county, where the administra- 
tion of the estate of said William Garrett was pending, pray- 
ing that a homestead, and other exemptions, be set apart to 
his minor heirs. The executor alleged in his petition, that 
William Garrett left certain real property, which is described 
therein, upon which the homestead of the family was situated ; 
that the testator left surviving him, two children under twenty- 
one years of age, Lewis C., and Phineas Garrett; that the 
last will of William Garrett had been duly admitted to pro- 
bate, and that the petitioner was proceeding to administer 
his estate under the provisions of his will. The petition 
averred that the infant children were entitled to a homestead 
of one hundred and sixty acres of land, and prayed that 
three disinterested persons should be appointed, under the 
sixteenth section of the act of April, 1873, as commissioners 
to set apart a homestead for said minors. On the filing of 
said petition, the court made an order appointing the com- 
missioners ; and on October 5th, 1875, issued to them a com- 
mission directing the amount of property to be set apart to 
said minor heirs. On the 15th of October, 1875, at a “‘ spe- 
cial term,” the Probate Court confirmed the report of the 
commissioners, which set apart to the minor heirs one hund- 
red and sixty acres of land, not exceeding in value $2,000, and 
certain personal property, not exceeding $1,000 in value. On 
the 18th of December, 1875, John B. Kelly, as executor of 
the will of James A. Kelly, deceased, filed a motion to set 
aside the order confirming the report of the commissioners. 
This motion stated that at the time of the death of William 
Garrett, in August, 1876, he was indebted to Jas. A. Kelly, 
uppellant’s testator, to the amount of $500, which was evi- 
denced by a promissory note, due December 18, 1867, for 
that amount, which was under seal, and on which there were 
credits, leaving the amount still due thereon about $500; 
that he was a party in adverse interest, and moved to set 
aside the order confirming the report of the commissioners, 
because, 1. It was made before the expiration of ninety days 
from the time of the appointment, or report of the commis- 
sioners. 2. Because it was made at a “ special term” of the 
Probate Court, and was, and is, void. J. B. Kelly, as execu- 
tor, also filed exceptions to the report of the commissioners 
on the ground: 1. That one of the heirs for whose benefit 
the petition was filed, was of full age when the petition to 
set apart the exemptions was made. 2. That the other heir 
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for whose benefit it was filed was a non-resident of Alabama. 
3. That the homestead and exemptions were set apart by the 
commissioners under the act of 1873, and were in excess of 
the amount of such exemptions in force on December 18th, 
1867, when the debt due James A. Kelly was contracted. 
Upon the filing of this motion, and said exceptions, a citation 
was issued to Elmore Garrett as executor, who appeared, 
and an issue being made up between him and J. B. Kelly, 
as executor, the Probate Court, on June 10, 1878, proceeded 
to hear and determine said motion and exceptions. It was 
proven that J. B. Kelly, as executor of the will of Jas. A. 
Kelly, was a creditor of the estate of William Garrett, to the 
amount, and in the manner stated in his motion and excep- 
tions ; that Phineas Garrett left Alabama about four years 
before his father’s death, and had not been in the State since 
that time. The testimony also showed that said Phineas 
was at school in another State, and that his father retained 
control over him. The Probate Court rendered a decree 
overruling the motion to set aside the order confirming the 
report of the commissioners, and ‘ overruled each and every 
one of the exceptions filed by said J. B. Kelly,” who ex- 
cepted “ separately and severally to this action of the court.” 
The errors assigned are the rendition of the decree, and the 
overruling the motion, and the exceptions filed by appellant. 


Lewis E. Parsons, Jr., for appellant.—A creditor is a per- 
son “in adverse interest,” and within the terms of the statute 
allowing such persons to file written exceptions to the report 
of the commissions to set apart property as exempt.—S mith 
v. Phillips, 54 Ala. 8. Appellant being entitled to file the 
exceptions his motion should have been granted.—Curfis v. 
Wilhams, 33 Ala. 370. The report of the commissioners was 
confirmed by the Probate Court on the same day it was made, 
when, by the very terms of the statute, the appellant was 
allowed ninety days in which to file exceptions. The order 
was prematurely made and should have been vacated. It 
was not grantable as of course, and was void because it was 
made at a special term of the court, to which it was not 
made returnable, and to which it had not been adjourned. 
Boynton v. Nelson, 46 Ala. 501. The debt due appellant’s 
testator was contracted in 1867, and the allowance of the 
exemptions was made under the act of 1873. In the case of 
Gunn v. Barry, 15. Wall, 610, the Supreme Court of the 
United States held that the provision of the constitution of 
Georgia increasing the amount of exemptions after the debt 
was contracted, which was sought to be enforced, was void. 


This authority is binding on this court. The law in force 
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when the debt was contracted governs the exemptions. 
Anthony v. Anthony, 55 Ala. 344. There was no statute in 
force at the time of the death of Wm. Garrett, August, 1876, 
(Cowles v. Marks, 55 Ala.) which allowed exemptions against 
the debt due appellant’s testator. The exceptions to the re- 
port of the commissioners should have been certified to the 
Circuit Court; the Probate Court had no jurisdiction to 
try them.—Code 1876, $$ 2841, 2838. 
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F. L. Surru, for appellee.—The allowance of the exemp- 
tions on this case were governed by the statute of April 23, 
1873. The family of Wm. Garrett are certainly entitled to 
an exemption of some property, and in determining what 
should be allowed them the court is governed by the law in 
force at the death of the parent.— Taylor v. Pettus, 52 Ala. 
287; Taylor v. Taylor, 53 Ala. 135; [tcttenberry v. Pipes, 538 
Ala. 447. Exemption laws should be liberally construed. 
Webb v. Edwards, 46 Ala. 11. 


SOMERVILLE, J.—This isa proceeding before the Pro- 
bate Court, originating in a petition filed by the appellee, as 
executor of the last will and testament of William Garrett, 
deceased, seeking to have a homestead and other property 
set apart as exempt for the benefit of two minor heirs, the 
children of the testator. The application was granted, and 
the exemptions allowed under the provisions of the act of 
April 23, 1873.—Session Acts 1872-73, pp. 64-69. 

The case is brought here on certain exceptions taken to 
the report of the commissioners, who were appointed by the 
probate judge to make the selection and valuation of the 
exempted property. These exceptions were disallowed by 
the court, and an appeal was taken from the decree by the 
appellant, who is the personal representative of a creditor 
of the testator’s estate. In cases of this character, the 
statute allows written exceptions to the allowance of the 
claim, to be filed by “the personal representative or any per- 
son in adverse interest,” but requires this to be done “ within 
thirty days after the expiration of the sixty days” given the 
commissioners for making return of their report.—Code, 
(1876), § 2841. 

The appellant, as executor, was a creditor of the estate of 
William Garrett, and was, therefore, within the meaning of 
the statute, “a person in adverse interest.” As said by this 
court in Smith v. Phillips, Bricxett, C. J., “ the whole law of 
administration is founded on the theory that they (creditors) 
have an interest, and the primary interest, in the estate.” 
Ib. 54 Ala. 8. And the method and remedy resorted to for 
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ascertaining the exemptions were permissible and proper 
under the provisions of § 2844 of the Code, in as much as 
the proceedings were commenced on October 8, 1877, after 
po latter section was amended by the act of February 9th, 

77. 

The record shows, that, on the same day the petition was 
filed, commissioners were appointed to set apart the exemp- 
tions, who made their report on October 18th, 1877—ten 
days thereafter. The probate judge confirmed the report 
immediately, on the same day it was made. This action was 
ee and unauthorized by law. 1t does not appear to 
1ave been made at a regular, or special, adjourned term, and 
it was not such an order or proceeding as is authorized to be 
had, or granted at any other time, in contemplation of sec- 
tion 70l of the present Code, (1876).—Arrington et al. v. 
Roach, Adm’r, 42 Ala. 155. 

It was otherwise objectionable on the ground, that the per- 
sonal representative and creditors of the estate are allowed 
ninety days within which to file exceptions, for the purpose 
of contesting the claim before the probate court. The ap- 
pellant was debarred of this right, by this improvident pro- 
ceeding, which ought to have been vacated on the applica- 
tion of the injured party.—Code (1876), § 2811; Curtis v. 
Williams, 33 Ala. 570. 

The probate court, furthermore, had no jurisdiction to try 
the exceptions filed to the allotment of the homestead. The 
statute expressly declares that “the issue formed therein 
shall be certified by the probate court to the circuit court of 
the county, and shall be therein tried at the next term thereof, 
and the judgment of such circuit court therein shall be cer- 
tified back to the probate court for further proceedings, &c.” 
Code (1876), § 2851. Section 2838 of the Code inhibits the 
exercise of such jurisdiction in the following peremptory 
words: “ Jn no case shall the trial of the right of homestead 
be had before a judge of pi obate or justice of the peace.” 

The proceedings of the probate court in regard to the 
homestead, being coram non judice, are absolutely void. 

There is still another objection to the decree and proceed- 
ings of the probate court, which must prove fatal to their 
legality. 

Section 2844 of the Code (1876) provides, that, in all cases 
of debts or demands, contracted at any time before the State 
constitution of 1868 became operative, an exemption shall 
be allowed, the quantum of which shall be determined by the 
statute law which was of force when such debts or demands 
was contracted.” 


Vou. Lxvit. 
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The claim represented by appellant in this case was con- 
tracted December 17th, 1867. 

The above statute is merely declarative of what the law 
would otherwise have been, as since decided by this court in 
Nelson v. McCrary et al. 60 Ala. 301, and Fearne v. Ward, 
Adm’r, 65 Ala. 33. 

These cases hold, in conformity to the doctrine declared by 
the Supreme Court of the United States, in Gunn v. Barry, 
15 Wall. 610, that the right to a homestead exemption, as 
against the claim of creditors, is to be determined by the law 
which was of force when the debt was contracted, and not 
by a subsequent law, which was of force when the property 
was acquired ; and that a subsequent statute, when enlarg- 
ing homestead exemptions, cannot operate on existing con- 
tracts without impairing their obligation. In other words, 
all contracts have reference to exemption laws, existing and 
in force at the date or time at which they are entered into by 
the contracting parties. The probate court erred in ignor- 
ing this principle. It was proper to pursue the method and 
remedies authorized by the present Code in ascertaining and 
determining the exemptions claimed by the petitioner. But 
the quantwn of the exemptions, both of real and personal 
property, if any are allowable at allin this case, ought to 
have been determined by the laws in force on the date of the 
claim or debt, not by the act of April 23, 1873, as was im- 
properly done in this case by the court below. 

It is insisted by appellant that Phineas Garrett, one of 
the minors, who was a beneficiary of this application, was a 
non-resident of the State, and on this ground not entitled to 
any exemption allowed by statute. He had, prior to his 
father’s death, been sent to Rhode Island, where he was at- 
tending a free school in that State. It does not appear that 
he left Alabama for any other purpose, or that he had any 
intention of permanently remaining absent. 

During the life of the father, his domicil was also that of 
the minor. It is frequently said that one’s original domicil 
“ clings closely,” and the law does not readily presume its 
change, certainly not when absence is temporary, and is at- 
tended with animus revertendi. 

In Troy’s Election Case, 71 Penn. State Rep. 302, it was 
properly held, that a student, who had gone to a literary in- 
stitution for the purpose of receiving an education, and in- 
tending to leave after graduation, does not Jose his original 
domicil. The exception based on this ground was without 
merit. 

For the above errors, the decree of the Probate Court is 
reversed, and the cause is hereby remanded. 
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Park ect al. v. Wiley. 
Bul in Equity to Enforce Vendor's Lien on Land. 


1. Interest; attaches from maturity of debt.—Unless there is an agreement to 
the contrary, interest attaches as an incident to a debt, from the moment it is 
due. 

2. Same; what absolves debtor from payment of.—A tender of the amount 
due, at the maturity of the debt, or a subsequent tender of that amount, in- 
cluding accyued interest, if not merely gratuitous, will absolve the debtor 
from future liability for interest. 

3. Tender, or agreement to waive interest, affirmative matler.—A tender is an 
affirmative plea, both at law and in equity, and the burthen of proving it rests 
on the party pleading it, and the making of an agreement to absolve the 
debtor trom the future payment of interest, is affirmative matter, and must be 
proven by the party relying on it. 

4. Same ; how vendee absolved from payment of vendor being unable to make 
title —If the vendee of lands offers to pay the purchase-money, at the time ap- 
pointed, and the vendor is unable to make titles, and another day is appointed 
for that purpose, the vendee, to relieve himself from the payment of interest, 
must pay, or tender the money on that day. 

5. Same; same.—If, in such a case, the vendor declines to receive the 
purchase-money because he is not able to make titles; the vendee will not be 
compelled to pay interest if the tender is kept open. 

6. Tender ; how kept open.—When a tender is relied on, the party making 
it must keep the money (though not the identical coin or notes, but money 
of a like kind) safely, so that he may produce it when required, and iu this 
way the tender is kept open for the acceptance of the party whenever he 
shows a willingness to accept it. 

7. Same; when insufficient. -When the evidence shows that the party mak- 
ing the tender borrowed the money to be used for that purpose, and immedi- 
ately returned it to the lender, such a tender is insufficient, and will not ab- 
solve the party from the payment of interest. 

Sime ; money must be paid into court to support plea of.-—A plea of tender 
cannot be supported, unless accompanied by the payment of money into court. 


APPEAL from Pike Chancery Court. 

Heard before Hon. H. AusvTiLt. 

This was a bill in chancery, filed on the 17th day of April, 
1880, by Glenn Park and others, as the heirs at law of R. H. 
Park, deceased, against Henry C. Wiley to enforce a vendor's 
lien on certain lands therein described. The bill alleged 
that on the first day of March, 1869, said R. H. Park sold 
said land to Henry C. Wiley, who, in consideration of such 
purchase, executed his’ promissory note for $400; that no 
deed had been made to the defendant, but that said Park 
had given his bond to make titles; that the defendant, 
Wiley, was in possession of the land, and had paid two hun- 


cred dollars on the purchase-money note—fifty dollars on 
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April 1, 1869, and one hundred and fifty dollars on January 
5, 1870. The bill prayed that the amount due on the note 
might be ascertained and a lien declared on the land to that 
extent, and the land sold for its payment. The defendant 
answered the bill under oath, and stated that he had paid 
part of the purchase-money before it was due ; that on the 
day fixed to make titles to him by the bond for title given 
him by said Park, he borrowed eighty-five dollars from W. 
C. Wood, and tendered to R. H. Park the whole amount of 
the purchase-money, and demanded the purchase-money note 
and a title to the land ; that said Park took the money thus 
tendered him, counted it over, and handed back two hundred 
dollars of it, telling the defendant, Wiley, to keep it until he 
could ascertain whether he (Park) had made a mortgage on 
the land to one Siler, and instructed the defendant to endorse 
on the bond for titles the following words: “ In consequence 
of not being able at this time to make title to the land de- 
seribed within, to H. C. Wiley, I hereby extend the terms 
and conditions of the within bond to the 12th of September, 
1870. January 5, 1870. R.H. Park.” The evidence showed 
that the money borrowed to make the tender was immedi- 
ately returned to the lender. The answer also stated that 
“the respondent then told said Park (when he refused the 
tender,). that he, respondent, would not and could not be 
responsible for interest after that time, and that said Park 
agreed and assented to this. The Chancellor decreed that 
the respondent, Wiley, was not chargeable with interest on 
the note, and referred it to the register to ascertain the 
amount due on the note, excluding interest. The error 
assigned is the rendition of the decree, relieving the respond- 
ent, Wiley, from the payment of interest. 


J. D. Garbnenr, for appellants. 
GrirFin & Woop, for appellee, 


BRICKELL, C. J.—As the case is now presented, there is 
but a single question for decision; the liability of the ap- 
pellee for interest on the note given by him for the purchase- 
money of the lands. It is claimed that he is absolved from 
liability, because at the maturity of the note he made a 
tender of the amount due to the payee of the note, the an- 
cestor of appellants, and that the money was in fact received, 
and returned to him under an agreement that he should re- 
tain it without interest, until it was ascertained whether there 
was an incumbrance on the premises, which must be removed 
before a good title could be made to the appellee. In this 
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State, interest attaches to a debt, as an incident from the 
moment it is due, unless there is some agreemeut to the con- 
trary.— Whitworth v. Hart, 22 Ala. 343; Cheek v. Waldrum, 
25 Ala. 152; Hollingsworth v. Hammond, 30 Ala. 668. A 
tender of the amount due at the maturity of a debt, or a ten- 
der subsequently of the amount including interest, will ab- 
solve the debtor from future liability for the payment of in- 
terest.— Rudolph v. Wagner, 36 Ala. 698. And an agreement 
waiving the future payment of interest, if not merely gratui- 
tous, will relieve from liability.— Ayp v. Bostick, 18 Ala. 589 ; 
Cox v. M. & Y. R. R. Co. 87 Ala. 320. 

A tender is an affirmative plea, whether interposed at law 
or in equity, the burthen of proving which, rests on the party 
pleading it. And the making of an agreement by the cred- 
itor, relieving the debtor from the payment of interest, a 
legal incident of the contract, is affirmative matter to be 
proved. The endorsement on the bond for title, shows no 
more than that the vendor was unable on the day of its date 
(a day subsequent to the maturity of the note for the pay- 
ment of the purchase-money,) to make title, and that the 
time for making title was extended to the 12th September 
following. It is its own best expositor of the agreement be- 
tween the parties, and bears no indication of a purpose on 
the part of vendor or vendee, to waive the payment of in- 
terest. If a vendee of lands offer to pay the purchase-money 
at the time appointed, and the vendor is then unable to make 
title, and another day is appointed for the making of title, it 
is incumbent on the vendee to pay, or tender on that day, if 
he would relieve himself from interest.—Bass v. Gilliland, 5 
Ala. 761. Or, if the vendor should decline to receive the 
money, because of his inability to make title, it would be in- 
equitable to compel the vendee to pay interest, if he kept the 
tender open, and continued in readiness to pay. In the 
present case, it is apparent the tender was not kept open, 
nor did the vendee continue in readiness to pay. A part of 
the money had been borrowed, and it was immediately re- 
turned to the tender, the vendee deriving benefit from its 
use. When a tender is relied upon, the duty resting on the 
party making it, is to keep the money safely, not the identi- 
cal coin, or bank notes, but money of like kind, so that he 
may produce it when required. The tender is then kept 
open, ready for the acceptance of the other party, whenever 
he manifests a willingness to receive the money.—7 Wait’s 
Actions & Def. 592. The facts shown in the record, are in- 
sufficient to show an agreement by which the appellee was 
relieved from the payment of interest, and they are insuffi- 


cient to prove the plea of tender. The plea could not be 
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supported in any event, because it was unaccompanied by the 
payment of the money into court.—Daughdrill v. Sweeny, 41 
Ala. 310; McGuire v. VanPelt, 55 Ala. 344. 

Reversed and remanded. 


Hastie & Silver wv. Aiken eft al. 


Bil in Equity for Settlement of Trust, and Distribution of 
Funds. 


1. Express trust; statue of limitations does not run against.—The statute of 
limitations does not begin to run against an express and continuing trust, 
until the trustee disavows and repudiates the trust, and this disavowal is 
brought to the knowledge of the cestui que trust. 

2. Cestuis que trustent ; can not set up statute of limitations aqainst each other. 
Cestuis que trusient-can not set up the statute of limitations against each other, 
unless the trustee himself could make this defense against the cesfui que trust. 

3. Same; evidence as to shares of, in rust fund.—On a bill filed by a cestui 
que trust, against another cestui que (rust, and the trustee, who holds funds 
belonging to them as late partners for a settlement of the trust, any evidence, 
such as the state of the partnership accounts, showing the relative proportion 
of, due to the claimants out of the fund, is admissible. 

4. Decree; what is such a final decree as will suppot appeal, —A decree which 
settles all the equities between the parties is final, and will support an appeal, 
although it may be necessary to ascertain the respective shares of the parties 
in a fund in controversy. 


AppraL from Mobile Chancery Court. 

Heard before Hon. Joun A. Fosrer. 

This was a bill filed July 13, 1880, by J. H. Hastie and W. 
H. Silver, as executors of the will of J. H. Hastie, Sr., against 
Clara Aiken, as administratrix of the estate of Alma Aiken, 
deceased. The bill avers that in December, 1867, John H. 
Hastie and Clara Aiken, of Baldwin county, formed a part- 
nership in the lumber business, under the name and style of 
Aiken & Hastie; that Mrs. Aiken was to furnish the mill, 
and Hastie was to give to the business his personal super- 
vision and management, having full control of it; that the 
profits and losses were to be equally divided, the firm paying 
for all supplies and materials and all -expenses; that the 
partnership was continued for about six months, and was 
then dissolved ; that during its continuance it had shipped 
lumber to New Orleans, to Ward & Hobson, to the value of 
$3,200; that on the dissolution of the firm Mrs. Aiken had 
ordered Ward & Hobson not to pay this sum over to said 
Hastie; that Mrs. Aiken and J. H. Hastie entered into the 
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following agreement: “There is a sum of money in the hands 
of Messrs. Ward & Hobson, of New Orleans, amounting to 
$3,209.43, and the right to, and ownership of it, is claimed by 
both. The money is not drawing interest; we, therefore, 
hereby agree that we will give a joint order for the same to 
Messrs. Price Williams & Son, who shall raise a special 
account on their books with Hastie & Aiken, and they shall 
proceed to invest the same in some good bonds, or mortgages 
on property in Mobile, and the proceeds of the coupons from 
such bonds, or the interest arising from the mortgage, or 
mortgages, said Price Williams & Son shall invest, from time 
to time, until such time as the said Hastie & Aiken shall 
draw said money, bonds, or mortgage by joint order, or the 
ownership being decided in law. In testimony whereof, we 
hereto set our hands and seals, this 29th day of January, 
1873. (Signed in duplicate.) J. H. Hastie; Clara Aiken.” 
‘That the money was drawn by Price Williams & Son from 
Hobson & Ward ; that said Hastie paid with his own money 
many of the debts of the firm of Aiken & Hastie, and wound 
up all the business of the firm except the balance in the 
hands of Price Williams & Son; that during the continuance 
of the partnership all materials furnished by either partner, 
or whatever sums were drawn on account of the partnership, 
was duly credited on the books of the firm; that John H. 
Hastie died in March, 1875, and that complainants are the 
duly qualified executors of his will; that Mrs. Aiken died 
intestate in August, 1877, and that the respondent, Alma 
Aiken, is the duly qualified administratrix on her estate ; 
that the fund in the hands of Price Williams & Son belongs 
to the estate of J. H. Hastie. The bill makes said Alma 
Aiken a party defendant thereto, as administratrix, and 
also Price Williams, as the surviving partuer of the firm of 
Price Williams & Son, and prays that the fund may be 
decreed to belong to said Hastie. The administratrix of 
Mrs. Aiken’s estate filed an answer, in which she denied that 
the fund in controversy belonged to John H. Hastie, but 
averred that it was the property of her intestate, and, also, 
filed a demurrer to the bill, on the ground: 1. That the bill 
was filed to settle an implied trust, and the right is barred by 
the statute of limitations of six years. 2. That the bill was 
filed to enforce a settlement of partnership accounts in 
determining which of the partners was entitled to the trust 
fund, and that the remedy was barred by the statute of lim- 
itations of six years. The respondent, Price Williams, also 
filed an answer, in which he averred that he held the money 
under the agreement which is set out above, and also demur- 


red to the bill, on the ground that it was multifarious, seek- 
Vou. LXV#. 
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ing to enforce the settlement of a trust, and at the same time 
seeking an account of partnership transactions. 

The Chancellor overruled the demurrers, and rendered a 
decree declaring the complainant entitled to relief, and 
referred it to the register to ascertain whether the fund 
belonged to complainant’s testator, or to Alma Aiken, as ad- 
ministratrix. 2. To state an account between the members 
of the firm of Hastie & Aiken. 3. What is the amount of 
the fund in the hands of Price Williams, held by him under 
said agreement? 4. What is a reasonable compensation for 
the trustee, for his services to the trust estate? This decree, 
and the decree overruling the demurrers, are assigned as 
error. 


Warts & Sons, for appellant.—The Chancellor refers it to 
the register to ascertain whether the fund belongs to the 
complainant. This was the very question the bill was filed 
to settle. Yet the decree declares the complainant entitled 
to relief. This is inconsistent and erroneous. If the bill was 
filed to settle the accounts of a partnership it was barred by 
the statute of limitations of six years.—Bradford v. Spyker, 
33 Ala. 134. If the whole of the fund belonged to John H. 
Hastie he had an adequate remedy at law, and the complain- 
ants may still assert it. But if the fund is partnership 
assets, then complainants have no right to it until there is a 
settlement of the partnership accounts. Ifthe fund belonged 
jointly to Mrs. Aiken and J. H. Hastie, then the remedy at 
law is complete, and, in whatever way we regard the bill, it 
is without equity. There was no evidence to support the 
allegations of the bill, and yet the Chancellor makes a decree 
on the merits of the cause. This can not be supported. 


Cosss & Tompxsys, for Williams.—The bill was barred by 
the statute of limitations of six years.—43 Ala. 201. Clara 
Aiken, as surviving partner, took the whole interest in the 
fund in the hands of Williams & Son, and, as the bill is filed 
too late to force a partnership settlement, it is without equity 
and should be dismissed.—49 Ala. 212; 1 Wm’s on Ex’rs, 
115. If Williams & Son are liable to any one, it is to the 
administratrix of the surviving partner. —8 Wheat. 669; Coll- 
yer on Part. § 666. The liabilities of Williams & Son in this 
case are only such as the law imposes on them. They hold 
the money to pay it to whomsoever it may belong.— Martin 
v. Br. Bank Decatur, 31 Ala. 131. 


Tos. H. Price, and Ciorron, Herserr & Campers, for 
appellees.—Under the agreement of the parties, and the facts 

















316 SUPREME COURT (Dec. Term, 


{Hastie & Silver v. Aiken et al.] 


shown in this ease, the statute of limitations could never run 
against the rights of complainants, or their testator.— Caus- 
ler v. Wharton, 62 Ala. 358; Bradford v. Spyker, 32 Ala. 134; 
Cannon v. Copeland's Adm’r, 43 Ala. 201. A cestui que trust 
can not set up the defense of the statate of limitations 
against his co-cestui que trust.—Foscue v. Foscue, 2 lredell, 321. 
This doctrine is approved in 2 Perry on Trusts, 863. The 
possession of the trustee is the possession of each and every 
cestui que trust. This bill was not filed to settle partnership 
accounts, but to determine the ownership of a particular 
fund. Complainants will offer to prove enough of the part- 
nership dealings to show themselves entitled to the trust 
fund. This evidence is certainly not barred by any statute 
of limitations. 


SOMERVILLE, J.—This is not properly a bill for the set- 
tlement of partnership accounts of the firm of Aiken & Has- 
tie. If so, the plea of the statute of limitations of six years, 
might be a sufficient answer to the case made by the bill, 
unless it come within the principle decided in Causler v. 
Wharton, 62 Ala. 359, which is immaterial to be decided. We 
may concede that the lapse of six years from the date of dis- 
solution, ordinarily, and as a general rule, operates to bar a 
suit in equity for the settlement of partuership accounts. 
Bradford v. Spyker’s Adm’r, 32 Ala. 134. 

The complainant in the bill does not pray for any decree 
or relief against the defendant, based on any balance due on 
such settlement. Such claim is expressly renounced, and all 
redress founded on it is directly repudiated. It is the recov- 
ery and enforcement of such a personal decree that statutes 
of limitations are held to legally bar. They affect the rem- 
edy, rather than the right.—2 Brick. Dig. p. 217, § 1. 

The contention here is a trust fund—an amount of money 
over five thousand dollars—deposited, by special agreement, 
in the Bank of Mobile, under the management of Price Wil- 
liams & Son, who were constituted trustees for its invest- 
ment, until the claimants could settle their relative rights to 
it by agreement or litigation. This is not a trust raised by 
implication of law, such as comes within the operation of the 
statute of limitations. It is an express and continuing trust, 
created in writing, against which time would not, in general, 
commence to run until the trustee disavows and repudiates 
his trust, and such conduct, or disavowal, is brought to the 
knowledge of the cestui que trust. It is the maxim of 

honesty, as well as of settled law, that no trustee, while 
one his position of trust and confidence, should be 
a 


heard to lay claim to the trust fund by setting up an adverse 
Vou. Lxvn. 
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title.—2 Perry on Trusts, § 865; 2 Brick. Dig. p. 217, § 10; 

7 Wait’s Act. & Def. p. 269, § 22. 

And as the possession of the trustee is, in law, that of each 
beneficiary, of whom he is the fiduciary agent, it is also set- 
tled that one ces/ui que trust can not set up the statute of 
limitations against his co-cestui que trust, unless, perhaps, 
under such circumstances as would authorize the trustee 
himself to make such defense.—2 Perry on Trusts, § 863 ; 
Hill on Trustees, p. 390; /oscue v. Foscue, 2 Ived. 321. The 
defendants, therefore, were precluded from undertaking to 
set up any right to this fund, claimed to have accrued by 
mere bar of time. The demurrer, interposing the statute of 
limitations, was properly overruled. The complainant was 
entitled to introduce any legal evidence showing the relative 
ratio of ownership of the claimants in the disputed fund. 
The statute of limitations never bars the introduction of evi- 
dence, for a deed may be so old that it is admitted as an 
ancient document without preliminary proof of its execution. 
The state of the partnership accounts necessarily determines 
the proportion of the trust fund to which the beneficiaries are 
severally entitled. It is the mere incident, and not the gra- 
vamen of the suit. The decree of the Chancellor ordering 
the register to take such an account was, therefore, correct. 

The decree of the Chancellor settled all the equities be- 
tween the parties litigant, and there remained only a refer- 
ence to be had, in order to ascertain their ratio of interest in 
the disputed fund. The decree was, therefore, final, and will 
support an appeal to this court.—1 Brick. Dig. p. 89, § 85, 
and cases cited. 

The above views of this case render useless the considera- 
tion of the other grounds of demurrer, which are based upon 
the erroneous theory that the suit is an ordinary one for the 
settlement of partnership accounts, and that the trust created 
is not an express one. 

The decree of the Chancellor is affirmed. 
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Cruikshank v. Luttrell. 
Bill in Equity for Discovery and General Relief. 


1. Personal representatives lake no interest in the lands of testator or intesiate. 
Persenal representatives, although they have statutory powers and duties as to 
the lands of the decedent, take no interest in them, but ¢o instunti his death 
they descend to the heir, or pass to the devisee, subject only to the exercise of 
the statutory powers of the executor or administrator. 

2. Heir or devisce ; rights in the lanis of testafor or devisor.—The heir or 
devisee, is entitled to the possession of the lands, and to the rents and profits, 
until the personal representative asserts his statutory powers, aud may alien 
them, subject to, and not frastrating the exercise of these powers. 

3. Powers of personal representative; how exercised. —Yue powers of the 
personal representative over the lands of the testator, or intestate, are entirely 
statatory, and must be exercised and executed as the statute directs, and an 
exercise of them iu any other mode, cannot coavey any rights, or relieve the 
executor or administrator from liability, 

4. Sume; what powers personal representative has over lauds of deceased. —Tie 
personal representative may rent the lauds of the estate, or may sell them 
under the decree of the Probate Court for the paymeut of the debts of the 
testator, or intestate, when the personalty is insnflicient for that purpose, or 
to effect an equal distribution among the heirs or distributees, 

5. Personal represenative; duties of as to sales of lawt.- Whether the sale is 
to pay debts, or for distribution, the personal representative mast secure the 
purchase-money by taking two sufficient sareties, aud report the sale within 
sixty days to the Probate Court. 

6. Sale of lands of deceased person; duty of Probate Court as to.—The Court 
of Probate must examine the report of sale, and also examine witnesses with 
reference to it, and if the sale was not fairly conducted, or the amount bid for 
the land was greatly less than its real value, the sale should be vacated, or, if 
the sureties for the purchase-money are iusu‘jicient the sale should not be con- 
firmed until sufficient security is given, but if the sale is vacated, the court , 
must order a resale of the lands, to be advertised, and conducted iu all re- 
spects, as was the first sale. 

7. Same; no valid sale unless court prescribes place. —When lands of an 
estate are decreed to be sold by the Probate Court, the court must determine 
the place of the sale, and if no place is fixed by the court the personal repre- 
sentative cannot select it, and no valid sale can be had. 

8. Same ; when confirmed and deed made.—If the Probate Court is satisfied 
that the sale was fairly conducted, that the land brought a sum not greatly 
less than its real value, and that the purchase-money is sufficiently secured, it 
must confirm the sale; but the purchaser cannot obtain a deed until the sale 
is confirmed, the purchase-money paid, its paymeut reported to the court, and 
the personal representative ordered to execute the conveyance. 

9. Same; sales by personal representative of, under decree, are judicial.—Sales 
of the lands of estates by the personal representative, under the decrees of the 
Probate Court, wh'ch fixes the plac+ and terms of sale. and which are subject 
to confirmation by it, are essentially and strictly judicial. The court is the 
vendor, and the executor or administrator merely the agent or officer through 
whom the sale is made. 

10. Same; sale not changed by personal representative.—When a sale of the 
lands of an estate is made by a personal representative, under the orders of 
the Probate Court, be cannot change or vary the terms or conditions of sale, 
or enter into any new or other contract with the purchaser. 

Vou, LXvir. 
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11. Same ; in whom is title until conveyance.—The legal title to lands sold 
under the orders of the Probate Court, remains in the beir or devisee, until a 
conveyance is executed to the purchaser, under the decree of the Probate 
Court, and they may uctil that time recover the possession from the purchaser 
by ejectment. 

12. Same; executor or administrator, and purchaser, cannot rescind sale made 
under the order of the Probate Court.—When an executor sells lands of his testa- 
tor, under the order of the Probate Court, the heirs or devisees acquire rights 
thereby, and an agreement made afterwards between the executor and the pur- 
chaser, by which it is intended to rescind the sale, and absolve the purchaser 
from the payment of the purchase-money, is inconsistent with the nature of 
the sale, with the statutes regulating it, with the principle which prevents the 
representative from binding the estate by bis contracts, and is void, 

13. Same: eannot be resold by the represe niative without an order of court.—In 
sucha case, after an attempted rescission of the sale, the power to resell re- 
sides in the court, and the personal representative cannot resell, except by its 
order, and an attempted resale by him is void; the original sale remains valid, 
and a succeeding administrator or executor may enforce payment of the pur- 
chase-money. 

14. Sune; Probate Court has no jurisdiction t) confirm void sales of.—The 
Probate Court, as to the sales of the lands of estates, 1s of limited, statutory 
jurisdiction, and has no authority to confirm void sales made by a personal 
representative. 

15. Personal representative may take lauds in payment of debts,—Executors 
and administrators may, being responsible for any loss caused thereby, take 
lands in payment of, or in compromise of, debts due the estates they repre- 
sent, but the rights of heirs or devisces immediately attach, and can only be 
divested by their consent, or by a judicial proceeding to which they are par- 
ties; and while adult heirs or devisees may elect to keep the land, such an 
election can only be made for infants by the Chancery Court. 

16. Parties; decree on merits; when not afirmed for want of.--When the 
complainant is entitled to relief, but the Chancellor dismissed the bill on the 
merits, the decree will not be affirmed for waut of proper parties, no objection 
on that ground having been made in the court below—but the case will be 
reversed and an opportunity given him to amend, 

17. Appellant taved with costs when defect in his bill prevents decree in his favor. 
When a defect in bis bill prevents the rendition of a final decree in favor of 
the appellant, he will be charged with the costs of appeal. 


AppEAL from Talladega Chancery Court. 

Heard before Hon. N.S. Grawam. 

This was a bill filed on the 20th of September, 1875, by 
Marcus H. Cruikshank, as administrator de bonis non, with’ 
the will annexed, of the estate of Thomas Merritt, deceased, 
against William C. Luttrell. Thomas Merritt died in Green 
county, Georgia, leaving a will, of which he appointed his son, 
Benjamin Merritt, the executor. Letters testamentary were 
granted to said Benjamin Merritt by the Probate Court of 
Talladega county, and on the Ist day of October, 1860, that 
court granted him an order to sell. certain lands situated in 
Talladega county, for the purpose of effecting an equal dis- 
tribution. The executor sold the land under this order, and 
Franklin Merritt became the purchaser, and executed his 
notes for $3,320, payable November 5, 1861, with two sure- 
ties, for the payment of the purchase-money, and this sale 
was confirmed by the Probate Court. But Franklin Merritt 
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being unable to pay the notes when they became due, on 
February 20, 1864, transferred to the executor the certificate 
of purchase, which had been given him at the sale, and re- 
ceived in return his notes for the purchase-money. On the 
same day the executor resold the lands, at private sale, to 
William C. Luttrell for $3,626, to be paid as follows: $1,000 
cash, $1,326 on February 20th, 1863, and $1,326 on February 
20th, 1864. He also gave Luttrell, the appellee, a bond con- 
ditioned to make titles to him on the payment of the pur- 
chase-money. The purchase-money was paid by Luttrell, 
and the executor reported this fact to the court, on Novem- 
ber 17, 1863. The court thereupon ordered the executor to 
make a deed to the land to Luttrell, “the certificate of pur- 
chase having been transferred to him, and the sale having 
been previously confirmed.” The defendant, Luttrell, in his 
answer to the bill, insisted that he had been merely substi- 
tuted as the purchaser of the land by the executor; and that 
this was done by the executor in order to collect the pur- 
chase-money, which Franklin Merritt was unable to pay. 
The prayer of the bill was, “that an investigation may be 
had of the matters and things charged in the bill, and that 
on the final hearing your honor will grant such general relief 
as to equity and good conscience seemeth proper.” The 
Chancellor rendered a decreee on the merits, dismissing the 
bill, and this decree is assigned as error. 


Lewis E. Parsons, for appellant. 
M. J. Turszey, for appellee. 
BRICKELL, C. J.—An executor or administrator is, by 


the statutes, clothed with powers and charged with corres- 

onding duties in reference to the lands of the testator or 
intestate, but in them he takes no right or title, interest or 
estate. As at common law, if devised, the lands pass to the 
devisee, or if not devised, descend to the heir at law, ec in- 
stanti, the death of the ancestor, subject only to be inter- 
rupted by the exercise by the personal representative of the 
powers conferred by the statutes. Until an interruption by 
the personal representative the devisee or heir is entitled to 
possession, and to take the rents and profits.—1 Brick. Dig. 
935-6, 7, $$ 316, et seq. The heir or devisee may alien the 
lands, the alienation being subject to and not frustrating the 
statutory powers of the personal representative.— Leavens v. 
Butler, 8 Port. 38i-390; Bell v. Craig, 52 Ala. 215. 

The powers of the personal representative being derived 


wholly from the statutes, must be exercised and executed as 
Vor, LXVII. 
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they direct. They cannot be exercised and executed in any 
other mode so as to confer rights, and to relieve the personal 
representative from liability.—Vartin v. Williams. 18 Ala. 190; 
Chighizola v. Le Barron, 21 Ala. 406. The powers are to reut 
lands, or to make sales of them under the decree of the 
court of probate. A decree may be obtained for the sale of 
the lands, for either of two purposes : jirs/, to pay the debts 
of the testator or intestate, when there is a deficiency of 
person:l assets ; second, to effect an equal distribution to the 
heirs or devisees. Whether the sale is decreed for the pay- 
ment of debts, or for distribution, the executor or adminis- 
trator is required to secure the purchase-money by taking 
the notes or bonds of the purchaser, with at least two suf- 
ficient sureties.—Code of 1876, § 2461. The Court of Pro- 
bate must determine the place at which the sale is to be 
made.—Code of 1876, § 2462. If the place is not fixed by 
the court, no power exists in the personal representative to 
select it, and no valid sale can be made.—Brown v. Brown, 
41 Ala.215. Within sixty days after the sale, the personal 
representative must make report thereof to the Court of 
Probate, and it is the duty of the court to examine the re- 
port, and examine witnesses in reference to it. And if it 
appears the sale was not fairly conducted, or that the amount 
bid is greatly less than the value, the duty of the court is to 
vacate the sale. Or, if it appears the sureties for the pur- 
chase-money are insufficient, the sale cannot be confirmed 
unless sufficient sureties are given. In either event, it is the 
duty of the court to order a re-sale of the lands, which must 
be advertised and conducted in al! respects as the first sale. 
Code of 1876, $$ 2463-64-65-66. But if the court is satisfied 
the sale was fairly conducted, and the amount for which the 
land was sold, was not greatly less than its real value, and 
the purchase-mouey is sufficiently secured, it must make an 
order of confirmation.—Code of 1876, § 2467. After the 
confirmation, the purchaser cannot obtain a conveyance, un- 
til all the purchase-money is paid ; and the fact of payment 
must be reported to the Court of Probate, and the convey- 
ance executed under the order of the court.—Code of 1876, 
§ 2468. 

It results from these statutory provisions, that sales of 
lands made by executors or administrators, under decree of 
the Court of Probate, are essentially, and strictly judicial. 
They are not only made under the decree and authority of 
the court, which prescribes the place and terms of sale, but 
they are subject to confirmation or vacation by the court. 
Until confirmed the sale is incomplete—it rests in negotia- 
tion—the bid of the purchaser isa proposition the court may 

(21) 
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accept, or may reject, if the sale has not been fairly con- 
ducted in obedieuce to its decree, or if the price’ is dispro- 
portioned to the value of the lands, or if the proposed sureties 
for the payment of the purchase-money are insufticient 
The court is really the vendor—the executor or administra- 
tor, its agent, or officer, through whom the sale is made. 
Perkins v. Williams, T Ala. 855; Burns v. Hamilton, 33 Ala. 
210; FHutton v. Williams, 35 Ala. 503; Bland v. Bowie, 53 Ala. 
152; Force v. McKenzie, 58 Ala. 115; MeCully ¢. Chapman, 
Ib. 325. Tf the purchaser submits to a contirmation, the 
fraud or misrepresentation of the administrator at the time 
of the sale, as to the quality of the lands, or as to the char- 
acter of the title, inducing the purchaser, will not furnish a 
defense against an action for the recovery of the purchase- 
money. Tf such a defense were allowed, it would operate in 
a collateral proceeding t'ie change of the terms, or the rescis- 
sion of a sale, confirmed by a court having exclusive jurisdic- 
tion of the subject-matter.— Fore v. Mc Kenzie, supra. There 
can be no change of the terms and conditions of svle as pre- 
scribed by the decree of the court, made by the personal 
representative. He has not authority to vary them, or to 
enter into any new or other contract with the purchaser. 
McCully v. Chapman, supra. After coufirmation by the Court 
of Probate, the purchaser may be let into possession, but 
the sale remains in feri until the purchase-money is paid, 
the fact of payment reported to the court, and a conveyance 
decreed by the court and executed—the conveyance by the 
terms of the statute passing “all the right, title, and interest 
which the deceased had in the lands at the time of his death.” 
Until the conveyance is executed under the decree of the 
court, the legal estate remains in the heirs or devisees who 
may maintain ejectment, and at law recover possession from 
the purchaser.— Doe v. Hardy, 52 Ala. 2%. After the con- 
firmation of the sale, there can be no rescission of it by decree 
of a court of eqnity in any suit, or upon any ground, unless 
the heirs are parties.—Lumpkin v. Re se,7 Ala. 169; Bland 
v. Bowie, supra ; McCully v. Chapmen, supra. The personal 
representative is consequently without authority by any 
agreement with the purchaser to rescind or to modify the 
terms and conditiors of sale. All his powers in reference to 
lands are statutory, and the capacity or authority to modify 
or rescind is not conferred. The exercise of such power in- 
volves the undoing of that which a court of competent juris- 
diction has ordered, and confirmed as well done. He may 
collect the notes given for the purchase-money, and he has 
the same authority in the reduction of them to money for 


the purposes of administration, that he has over other choses 
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in action held by him as assets.— Hutchinson v. Owens, 59 Ala 
326; Van Hoose v. Bush, 54 Ala. 342. But this does not 
involve the power of rescinding the sale. 

The agreement between Franklin Merritt, the purchaser 
of the lands, and the executor, Benjamin Merritt, by which it 
was attempted and intended to rescind the sale of the lands, 
and to absolve the vendee from liability to pay the purchase- 
money, was iu excess of the authority of the executor, and 
void. It was not in their power to rescind the sale. By it, 
the heirs or devisees had acquired rights and interests which 
the executor could not impair or divest, and which no court 
would have affected without their presence as parties. The 
re-sale of the lands by the executor to Luttrell was, if possi- 
ble, more palpably in excess of authority and duty. No 
court would have ordered other than a public sale of the 
lands—before a public sale could have been made, the place 
of sale must have been appointed by the court and the terms 
prescribed. The power of confirming or vacating the sale, 
the law reserves to the court, and, before confirming, the 
court must be satisfied of the sufficiency of the price and of 
the sureties for its payment. Of what avail are all the 
statutory provisions intended for the benefit and protection 
_of heirs and devisees, who by a judicial proceeding only can 
be divested of their estate in lands, if the personal repre- 
sentative can, at his election, disregard them? The court of 
probate had confirmed the sale of the lands to Franklin 
Merritt, who had given sureties for the payment of the pur- 
chase-money the court approved. After the purchase-mone 
was due and payable, the executor privately re-sells the lands 
to Luttrell, postponing the payment of a part of the pur- 
chase-money for more than two years, and taking but one 
surety for its payment. This whole transaction was void, 
from its inception to its consummation. In Matthews v. 
Dowling, 54 Ala. 202, which was a bill in equity by a vendor 
to rescind a sale of lands made by administrators under a 
decree of the court of probate, the administrators consented 
to the rescission. This court said: “The consent of the ad- 
ministrators to the rescission is not of importance. They 
were powerless to divest the heirs of the interest in the 
lands descending to them, and, if they had power to consent, 
a court of equity should never have acted on such consent, 
when it was not shown that they were securing a beuefit to, 
rather than impoverishing the estate they represented.” 

Nor can the transaction be aided by the decree of the 
court of probate confirming it, if the decree is of confirma- 
tion. In reference to the sales of lands, the court is essen- 
tially of limited, statutory jurisdiction. It has only such 
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jurisdiction as the statutes may confer; and there is no 
statute which confers jurisdiction to confirm void or unau- 
thorized sales of lands made by the persoual representative. 
1 Brick. Dig. 439, § 172. If the jurisdiction existed, it could 
be exercised only in a proceeding to which the heirs or 
devisees were parties, for the effect of the proceeding is to 
disseize them. The heirs or devisees are parties to all regu- 
larly conducted proceedings in the court of probate, for the . 
sale of lands, and remain as parties until the rendition of the 
final decree ordering a conveyance. But this is true ouly 
when the proceedings are kept within the bounds prescribed 
by the statute. Itis not true that they are to be regarded 
as parties to, or having any notice of, any and every pro- 
ceeding which may be instituted in connection with the pro- 
ceedings fer sale, for which the statutes make no provision, 
and which they could not anticipate. This decree of the 
court of probate was ex parte, the heirs were without notice 
of it, and it is wanting in every element of a judicial proceed- 
ing, except that of form.— Lamar v. Gunter, 34 Ala. 324. 

The Chancellor seems to have supported the transaction 
asamere expedient adopted by the executor to collect the 
debt for the purchase-money of the lands, due from Franklin 
Merritt. We-do not doubt that an executor, or adminis- 
trator, if a necessity for it exists, and of the necessity he 
determines largely upon his own responsibility, may take 
lands in payment of debts due him in his representative 
capacity, as he may take a mortgage of lands as security for 
the payment of such debts.—Foscue v. Lyon, 55 Ala. 455. 
But if he takes land in payment of debts, the rights of heirs 
or devisees at once attach, and of them they can be divested 
only by their consent, or by some judicial preceeding to 
which they are parties. If sui juris, they may elect to keep 
the lands rather than have it converted again into personal 
property—and if not sui juris, an election for them can be 
made only by a court of equity. The statutes passed since 
this transaction provide that when an executor or adminis- 
trator receives real estate in payment, or in compromise, of 
a debt, if a sale thereof is necessary to effect distribution or 
to pay debts, the sale must be made under an order of the 
court of probate, just as if it was lands descended ox devised, 
(Code of 1876, § 2507), thus sanctioning the view we have 
expressed. Treating this transaction as the Chancellor was 
inclined to regard it. would not render the sale to Luttrell 
valid—that would remain a violation of duty, and an usurpa- 
tion of authority by the executor. But this is not the true 
character of the transaction, nor is it what the parties con- 
templated and supposed they had accomplished. They in- 
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tended the rescission of the sale to Franklin Merritt, and a 
re-sale by the executor, privately, without au order of the 
court of probate, to Luttrell, on terms different from the 
terms of sale prescribed originally by the court. This they 
were incapable of accomplishing, and the sale to Franklin 
Merritt, confirmed by the court of probate, remains valid. 
The purchase- -money is yet owing by him, and is unadmin- 
istered assets, the right and title to which vests in the appel- 
lant as administrator de bonis non.—S wink v. Snodgrass, 17 
Ala. 653. Further, it must be observed, that whenever a 
re-sale of lands is authorized by the statutes, it is provided 
the re-sale must be made under the decree of the court. All 
power in the personal representative to re-sell is withheld. 
Code of 1876, $$ 2466, 2668, 2669. And throughout the de- 
cisions of this court, the proposition is asserted, and rigidly 
maintained, that a personal representative can not by his 
contracts or agreements bind the estate he may represent. 
1 Brick. Dig. 957, § 614. A power in the personal repre- 
sentative, by an agreement with the purchaser, to rescind a 
sale of lands made under a decree of the court of probate, is 
inconsistent with the nature and character of the sale, with 
the statutory provisions governing and regulating it, and 
with the general principle which denies him power, by his 
contracts, to bind the estate. A re-sale by him is manifestly 
in conflict with the law—he has no right or title, estate or 
interest to sell, and the power of re-sale resides only in the 
court of probate. 

The equity of the appellant is to enforce a lien on the 
lands for the payment of the purchase-money, due from 
Franklin Merritt. But the bill is defective for the want of 
parties, and until the proper parties are before the court, 
relief can not be granted. Franklin Merritt, and the heirs 
and devisees of the testator, in whom resides the legal estate 
in the lands, are indispens: able parties. In the court of 
chancery the whole contest was limited to the equity of the 
bill. There was no demurrer, or objection otherwise made 
for the want of parties. The Chancellor considered and 
passed only on the merits of the case as shown by the plead- 
ings and evidence, decreeing an unqualified dismissal of the 
bill. In this stite of the case it would be manifest injustice 
to affirm the decree because of the want of proper parties, 
when if objection had, at any time before final decree, been 
made on this ground, it wou'd have been removed by amend- 
ment. The ends of justice are best accomplished by revers- 
ing the deeree of the Chancellor, and remanding the cause, 
with directions to allow the complainant to amend the bill as 
he may be advised.— House v. Mullen, 22 Wall. 42. The 
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defect in the bill is the fault of the appellant, preventing the 
rendition of a final decree, and protracting the litigation ; 
and he must pay the costs of this appeal in this court and in 
the court of chancery. 

Reversed and remanded. 


Newbold ¢. Smart. 


Bill in Equity by Tenant in Common, against Co-tenant, to en- 
Jorce Lien on common property for over-payment of purchase- 
money. * 


1. Tenant in common; has lien on lind for excess of payment of purchase- 
moaey above his shure. —Where two purchasers of land take a conveyance in 
their joint names, thereby becoming tenauts in common, by force of the 
statute, (Code, § 2191), and jointly execute a mortguge on the lands, to indem- 
nify their surety on the purehase-money note ; if one pays more than his pro- 
portion of the debt, he bas an equitable lien, for the excess, on the interest of 
his co-tenant in the land. 

2. Same; not liable to each other, for use and occupation. —Tenants in com- 
mon are siezed per my el per font, and eich bas un eqnal right to occupy the 
premises ; and unless the one in actual possession, denies the other the right 
to enter, or agrees to pay rent, nothiug can be claimed for such occupation, 

3. Same; unequal occupation by one, simple coniract debt, ereating no lien.—If 
Oue tenant in common owes another for unequal use and occupation of the 
common properiy, it is a simple contract debt, aud creates no lien on the 
land. 

4. The right of homestead does not prevail against valid liens.—The right of 
homestead does not prevail against valid liens, and cannot be asserted by one 
of two tenants in common against the other’s equitable lien, for an excess of 
purchase-mouey paid by him, over and above his share. 


AppeaL from Mobile Chancery Court. 

Heard before Hon. H. Avsriqt. 

This was a bill in Chancery, filed on the 20th day of Au- 
gust, 1877, by Jas. F. Smart against Robert E. Newbold. The 
bill alleged, that on November 12, 1873, complainant and 
said Newbold purchased certain lands at administrator’s sale, 
agreeing to pay $500 for them ; that being unable to pay cash, 
they procured J. P. Martin & Co. to endorse their notes for 
the purchase-money, which were then accepted as cash by 
the distributees of the estate ; that the probate court con- 
firmed the sale to them, and the administrator, by decree of 
the court, executed a conveyance to them ; that they executed 
a mortgage on the lands to J. P. Martin & Co., to secure 
them against loss by reason of their endorsement on the 
notes ; that said Martin & Co., who were engaged in buying 


ang selling hides, agreed with complainant, who was engaged 
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in business as a butcher, that they would take from him in 
payment of the mortgage debt hides, tallow, &c.; that in ac- 
cordance with this agreement complainant delivered hides, 
tallow, &e., to Martin & Co. until September, 1876, when he 
received an account from them showing that there was a bal- 
ance of $.67.50 still due on the debt; that complainant dis- 
puted the correctness of this account, and Martin & Co. pro- 
ceeded to advertise the property for sale under the mort- 
gage ; that Newbold, who had been in exclusive possession 
and enjoyment of the property, and who had agreed to pay 
one-half the purchase-money, but who had uot paid any- 
thing up to this time, paid said sum of $167.50 to Martin & 
Co., and the mortgage was then cancelled ; that said sum of 
$167.50 was not due on the mortgage debt. The bill prayed 
that an account might be t»ken of what they, Newbold and 
Smart, had each paid on the mortgage debt ; that Newbold 
be charged with interest on that portion of the purchase- 
money paid by complainant for him, and with the rent re- 
ceived by him from the property, and interest thereon ; that 
an account be taken as to whether the said sum of $167.50 
was due to Martin & Co.; that a lien in favor of the com- 
plainant, be declared on the land for the amount thus ascer- 
tained to be due by said Newbold; that his interest be sold 
‘and the complainant put in possession of the land. New- 
bold answered, admitting the allegations of the bill, as to the 
purchase of the land, to be true, and averred that he was for 
a short time engaged in the butchering business, as a part- 
ner of Smart’s; that the value of the hides to be furnished 
Martin & Co. was not to be credited on the mortgage 
debt ; that it was not understood, or expected that Martin & 
Co. would have the notes to pay at maturity; that respon- 
dent and Smart, being partners, furnished Martin & Co. with 
hides to the valae of about $200; that Martin & Co. had 
paid for the greater part of the hides in money ; that the ac- 
count of Martin & Co. with Smart, showing a balance due of 
$167.50 was correct ; that respondent had paid this balance ; 
that he had paid half the purchase-money ; denied that he 
had enjoyed the use of more than one-half the property ; de- 
nied that he owed Smart for any rent, and pleaded that he 
was in possession, owning, and occupying one-half of said 
land, as his homestead, and that it was exempt to him, as 
such, under the constitution and laws of the State. He also 
demurred to the bill on the ground that the claim set up 
therein, was a mere debt for which the complainant had no 
lien on the lands. The Chancellor rendered a decree over- 
ruling the demurrer, and declaring the plea of homestead 
insufficient. He also decided on the evidence that the par- 
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ties were partners in the butchering business at the time of 
the purchase, and for a short time afterwards ; and that the 
hides delivered to Martin & Co. during that time should be 
credited on joint account; that the register take, and state an 
account of the amount of purchase-money paid by each party, 
and of the rents, allowing credit to Newbold for the value of 
one-half the hides furnished Martin during the partnership, 
and the $167.50 paid by him. The register reported that 
there was a balance due Smart, on account of the purchase- 
money overpaid, and the rents, of $835.97, and that the res- 
pondent was indebted to complainant, Smart, to the amount 
of $304.02 ; being half the difference between $835.97, the 
amount paid by Smart, and $227.93, the amount paid by 
Newbold. The defendant excepted to the register’s report, 
because iii making up the account he charged Newbold with 
the rental value of all the land. 2. Because Newbold was 
charged with $350, the entire amount of the rent, as part of 
the purchase-money of the land. The respondent also 
moved to dismiss the bill for want of equity. The Chancellor 
in his final decree overruled this motion, confirmed the reg- 
ister’s report, decreed a lien on the land in favor of Smart 
for $304, the amount ascertained to be due by the register, 
and also decreed a sale of the land to satisfy the debt. The 
errors assigned are, overruling the demurrer to the bill, de- 
nying the motion to dismiss for want of equity, overruling 
the exceptions to the register’s report, and decreeing the land 
to be sold. 


S. Croom, for appellant.—If anything was due from New- 
bold to Smart it was a mere debt, for the payment of which 


‘Smart had no lien which is recognized in equity.— Foster v. 


Trustees, 3 Ala. 302; McKay v. Green, 3 John. Ch. Rep. 56 ; 
Notte’s Appeal, 45 Pa. St. 361. There was not even a result- 
ing trust in favor of Smart, because the money was not paid 
at the time the title was taken.—Preston «: Stetson v. Miller, 
53 Ala. 84. Newbold had a homestead in this land which 
the decree of the Chancellor should have recognized and pro- 
tected. -- McGuire v. Vunpelt, 55 Ala, 359. The register, in 
stating the account, blended the purchase-money with the 
rents, and it is well settled that a tenant-in common is not 
liable for rent to his co-tenant, even though he occupies the 
whole property, unless he has agreed to pay rent.— Lockhart 


a ‘a 16 Ala. 423 ;- Viner’s Abridgment, Joint Tenants, 


Boytes & Overatt, for appellee.—Partners in the pur- 


chase of lands have an equity against each other for the pur- 
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pose of producing equality among themselves, and this equity 
fastens itself, and is a lien upon their respective interests. 
Pearl v. Pearl, 1 Cooper’s Ch. Rep’s. (Tenn.) 206; Lorimer v. 
Lorimer, 6 Madd. (EK. C.) 223; Yates v. Pemberton, 3 Cald. 
(Tenn.) Equity will hold the common property bound for 
an excess in the sum paid by one tenant in common, over the 
other.— Rankin v. Black, 1 Head. 600; Gee v. Gee, 2 Sneed 
402. A tenant in common who pays taxes on the common 
property, is entitled toa lien until he is reimbursed.—42 
Iowa, 36. So also, for incumbrances removed. -—Fifsworth v. 
Stout, 49 Ills. 78. The amount due from Newbold for rent 
stands on as high a plane of equity as the claim for the pur- 
chase-money, for both arises out of the joint purchase, and 
it is inequitable to permit Newbold to enjoy the exclusive en- 
joyment of the property. The plea of a homestead in the 
land was properly decreed to be insufficint. A man must 
first acquire a homestead—must own the property, and free 
it from prior incumbrances, done or suffered by him, before 
he can claim it as such. See, in this connection, Shepherd v. 


White, 11 Tex. 354; Stone v. Parnell, 20 Tex. 14. 
STONE, J.—In Foster v. Trustees of the Atheneum, 3 Ala. 


. 302, this court decided, that “a surety of a vendee, who is 
compelled to pay the purchase-money, has no lien in equity 
upon the land” for reimbursement. The reason given was, 
that by the payment of the debt on which he was surety, 
the instrument evidencing the debt became /unctus officio. 
In other words, that the debt, to which the lien attached as 
an incident, ceased to exist when it was paid ; and left noth- 
ing to which the lien could stand as an incident. The prin- 
ciple of that case has never been departed from, but has been 
frequently cited approvingly.— Chapman v. Abraham, 61 Ala. 
108. It is not our intention to enter into discussion of that 
case, nor of the principle on which it was said to rest. 

The present. case is different in its facts. (Smart and New- 
bold, complainant and defendant, jointly putchased the lands 
brought to view in the present proceedings. They purchased 
on credit, received a conveyance in their joint names, and 
John P. Martin & Co. became their endorsers and sureties 
for the payment of the purchase-money. They executed a 
joint mortgage of the purchased premises to John P. Martin 
& Co. to bear them harmless against their said indorsement. 
Smart claims, and shows, that he paid more than half the 
purchase-money, and this bill is filed to enforce a lien on 
Newbold’s undivided interest, for the excess of payments over 
one-half, paid by Smart. Smart claims he has such lien, 
growing out of the facts of this case. The lien is denied by 
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Newbold, and he claims that the premises are exempt to him 
as his homestead. It is clear that, under the facts attending 
this purchase, and the payment of the purchase-money, Smart 
and Newbold became tenants in common of the premises un- 
der our statute, which converts all joint tenancies into ten- 
ancies in common.—Code of 1876, § 2191. Rankin v. Black, 
1 Head, (Tenn.) 65), was a case of joint purchase of land, and 
unequal payment of the purchase-money. The court said : 
“ Where the adventure is joint, each is entitled to participate 
equally in profit or loss, without regard to equality in pay- 
ment. But it is a clear principle of equity, that the common 
property will be held bound for any excess paid by one over 
the other. It is analagous to the law of partnership, by 
which, as between the partners, the capital must be recog- 
nized out-of the partnership effects, before the profits can be 
divided.” The complainant, in that case, has claimed that 
he was entitled to an excess of the land, commensurate with 
the excess of payment he had made above a moiety. }In Gee 
v. Gre, 2 Sneed, 395, the same court said, speaking of a case 
of joint and equal purchase: “In the adjustment of ac- 
counts between themselves, the matter must be equalized ; 
and the land, with the proceeds, if sold, would be held 
barred by a court of equity for the excess paid by either, 
above his one-half of the consideration.” (In 7Zifsworth v. 
Stout, 49 Ill. 78, it was ruled, that “ where one tenant in com- 
mon removes an incumbrance from the common estate, the 
other tenants must contribute to the extent of their respec- 
tive interests. and, to secure such contribution, a court of 
equity will enforce upon such interests an equitable lien, of 
the same character with that which has been removed by the 
redeeming tenant.” The same principle was declared in 
Fisher v. Allen, 52 Ill. 879.) In Oliver v. Montgomery, 42 lowa, 
36, it was held, that a co-tenant, who paid the taxes upon the 
property held in common, was subrogated to the State’s lien 
on the property, and could enforce such lien for his own re- 
imbursement. In 1 Jones on Mort. § 878, is this language : 
“Tf one joint mortgagor, in order to protect his interest, pays 
the joint debt, he is subrogated to the iuterest of his joint 
mortgagor, until he is repaid.” Owen v. McGehee, 61 Ala. 
44), was a joint purchase of atract of land by four, with an 
agreement to divide in certain proportions, each to pay in 
proportion to the quantity of land he obtained. The pur- 
chase was made in Owen’s name, but they executed a joint 
note for the purchase-money. Owen paid more, and McGe- 
hee less than his proportion. Ou bill by Owen, it was de- 
creed, that he had a lien on the part which fell to McGehee 


in division, for the unpaid portion which McGehee should 
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have paid. In this case, the title had been taken in the name 
of Owen. The Chancellor rightly ruled, that Smart had a 
lien on Newbold’s half interest in the lands, for the sum of 
the mortgage debt, he, Smart had paid, over and above his 
moiety. 

The claim against Newbold, for unequal use and occupa- 
tion by him, stands on a different footing. If it were true 
that Newbold owes Smart for that use, it would, at most, be 
only a simple contract debt, with no lien whatever on the land 
for its payment. But, under the averments and proof in this 
case, Smart shows no claim against his co-tenant for rents, 
or for use and occupation. ‘lenants in common are seized 
per my et per tout. Each has an equal right to occupy; and 
unless the one in actual possession denies to the other the 
right to enter, or agrees to pay rent, nothing can be claimed 
for such occupation. Such possession by one is treated as 
had, with the consent and approbation of the co-tenant. 
“A mere participation in the profits of land, with a joint oc- 
cupation, or an occupation which does not exclude the owner 
from possession, will not amount to a tenancy.”—Taylor’s 
Landlord and Ten. § 24. In Badger v. Holmes, 6 Gray, 118, 
the court said: “ Nothing is better settled than the rule, 
that the mere occupation of premises owned in common, by 
one of the tenants in common, does not entitle his co-tenant 
to call him to account, or render him in any way liable to an 
action for the use and occupation of the estate. Each owns 
the estate per my et per tout. If aco-tenant does not see fit to 
come in and occupy, the other still has the right to the en- 
joyment of the estate; and in such case, the sole occupation 
of one, is pot an exclusion of the other. Each tenant, being 
seized of each and every part and parcel of the estate, has a 
right to the use and enjoyment of it ; and so long as he does 
not hold his co-tenant out, or in any way deprive him of the 
occupation of the estate, he exercises only a legal right, and 
receives nothing for which he is bound to account to his co- 
tenant.” To the same effect are the following authorities ; 
Graham v. Pierce, 19 Grat. 28 ; Israel v. Israel. 30 Md. 120; 
Hutton v. Powers, 38 Mo. 353; Everts v. Bench, 31 Mich. 136 ; 
Bird v. Bird, 15 Fla. 424; Campbell v. Campbet!, 21 Mich. 485; 
Barrell v. Barrell, 25 N. J. Eq. 173; Austin v. Ahearm, 61 N. 
Y. 6,14. In Lt Washb. ou Real Prop. 570, | 420], is this} lan- 
guage: “'I'o render one co-tenant liable to another for rent, 
or for use and occupation, there must be something more 
than an occupancy of the estate by one, and a forbearance to 
occupy by the other. The tenant who merely occupies the 
estate does no more than he has a right to do on his own ac- 
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count.” The Chancellor erred in decreeing any relief to 
complainant on account of use and occupation. 

The testimony on the question whether Smart and New- 
bold were at any time partners in the butchering business, is 
in direct conflict. The Chancellor found they had been such 
partners for a brief time, and there is not enough in this 
record to convince us he erred. His ruling on that question 
is affirmed. 

The question on Newbold’s liability for rents is presented, 
without auy reference to exceptions attempted to ve filed to 
the report of the register. The Chancellor, in his decree of 
reference, instructed the register to inquire into that matter. 
Moreover, our ruling, in disallowing that charge, is not based 
on the testimony, on which the register acted. We disallow 
it, because, under the law, Newbold is not liable to pay it. 
On all other items of the account we are satisfied with the 
register’s finding. In fact, we do not understand counsel as 
seriously assailing any other items of the account, save those 
considered above. The claim set up by Newbold in his an- 
swer, that at the time of the purchase Smart was indebted to 
him, and agreed that that should be estimated in adjusting 
the burdens of the purchase, fails for want of satisfactory 
proof. Eliminating from the account the item of $350 charged 
against Newbold, for use and occupation, the register’s find- 
ing and report on the facts is satisfactory to us. The record 
enables us to make a correct statemeut of the account, and 
we will proceed to do so. The register found that Newbold’s 
payments, with interest, amounted to $227.93. He allowed to 
Smart, for his payments, including interest, $835.97. From 
this should have been deducted $350, improperly charged 
against Newbold. The true credit which should have been 
allowed Smart was, and is, $485.97. Deducting Newbold’s 
allowance—$227.93—from this, shows Smart’s payments to 
have exceeded Newbold’s by $258.04; one-h: lf of which, 
$129.02, was the true amount Newbold owed Smart as of the 
day of the report, July Yth, 1878. Instead of decreeing that 
defendant below—appellant here—was indebted to complain- 
ant in the sum of three hundred and four dollars, bearing 
date July 9, 1878, it should have been one hundred and 
twenty-nine 2-100 dollars, as of that date. 

The decree of the Chancellor is reversed, and a decree here 
rendered, correcting the register’s report so as to show that 
defendant was indebted to complainant, July 9th 1878, in the 
sum of $129.02—and decreeing to complainant, in all other 
respects, the relief decreed to him by the Chancellor. 

Let appellee pay the costs of appeal in the court below 


and in this court. 
VoL. LXvII. 
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What we have said disposes of the question of homestead, 
as that right does not exist against valid liens. 
Reversed and rendered. 


Nabers’ Adm’r v«. Meredith ef al. 


Motion to Amend Judgment Nunc Pro Tune. 


1. Nine pro tune; judgments amended without notice,—The practice of per- 
mitting judgments to be amended, nune pro tunc, without notice, is established 
in this State. 

2. Same; judgment amended so as to show anount.—When, in a suit ona 
promissory note, which was properly described in the complaint, a judgment 
was rendered by default, and the docket of the presiding judge showed this 
fact, the omission to state the amount of the damages is a mere clerical error, 
its amendment is a ministerial act, and was allowable at common law, even 
before the statute of Jeofails. 

3. Same; effect of amending judgments, and what amendments permissible. 
Judgments are amended nunc protunc, merely to supply matters of record evi- 
dence, not to modify or introduce new facts, and, except as to rights of third 
persons, are retrospective, and are enforced in the same manner, and to the 
_Same extent, as if entered at the time the judgment was originally rendered, 
so that the right is not affected by the death of a party, or by the fact that the 
plaintiff in the motion, who was administrator of the plaintiffs estate, had 
been appointed administrator on the estate of one of the defendants. 

4. Same; stalute of limitations does not run against amendments made.-—At 
common law, the period within which judgments might be amended nune pro 
tunc, was not limited, and, under our statutes, the right can not be barred be- 
fore the expiration of twenty years, the time allowed for reviving judgments 
by scire facias. 


APPEAL from Shelby Cireuit Court. 

Tried before Hon. J. E. Cops. 

On the 12th day of October, 1877, a motion was made in 
the Cireuit Court of Shelby county by French Nabers, as 
administrator of the estate of James A. Meredith, against 
Jerusha Meredith, R. Wood, D. Y. Wyatt, G. E. Harrall, 
and T. F. Wilson, to amend, nunc pro tune, a judgment ren- 
dered at the fall term, 1867, of said court, so as to insert 
therein the specific amount for which the judgment was 
recovered. On the hearing it appeared that the suit in which 
the judgment was rendered was founded on a promissory 
note, which was described in the complaint. On the judge’s 
trial docket there was this entry, in the handwriting of the 
presiding judge, viz: “Assumpsit, judgment by default for 
plaintiff.” Several executions, which had been issued on the 
judgment, were introduced in evidence, and portions of the 
execution docket were read in evidence, all of which showed 
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the amount for which the judgment had been recovered. It 
was suggested to the court, by Messrs. Cobb, Wilson & Wil- 
son, as amici curie, that T. F. Wilson, one of the defendants, 
was dead, and that the movant, F. Nabers, was the adminis- 
trator of his estate, which fact was admitted to be true. It 
was also suggested that no service of process was ever made 
in the original suit on Wyatt, one of the defendants, and that 
no notice of the motion had been served on any of the de- 
fendants. The court denied the motion to amend, and the 
movant excepted, and assigus this action of the court as 
error. 


HarGrove & Lewis, for appellant.—If the clerk omits to 
insert the amount recovered in entering up a judgment, it 
may afterwards be amended, nunc pro lunc, and the amount 
inserted.— Wilkinson v. Goldthiwaite, 1 S. & P. 159. The 
record in the case just cited is identical with that shown in 
this case, except that thirty-five vears had elapsed in that 
case, before the amendment was made. Three judgments 
had been issued on this jadgment, and that was suflicient to 
keep it alive.x—3 Ala. 281; Freeman on Judgments, 56. A 
judgment nunc pro tunc, may be entered without notice to the 
opposite party.—1 Brick. Dig. 72,18. Tue fact that one of 
the defendants had died after the rendition of the judgment, 
and that one of them was not served with process in the 
original suit, could not affect the motion.—Freeman on Judg- 
ments, 67-8. 


Warts & Sons, for appellees.—The motion being made by 
French Nabers, as administrator of Meredith, who was also 
appointed administrator of one of the defendants, who died 
after the rendition of the judgment, it is in legal effect « mo- 
tion made by him as adwinistrator of one estate, against 
himself, as administrator of another estate. To grant such 
a motion would be to mar tne well settled principles of 
pleading. When Nabers was appointed administrator of 
Wilson’s estate, the law presnmes that he paid to himself 
wliat was due him as administrator of Meredith, and the 
judgment was thus satisfied, when this motion was made. 
Only record evidence could authorize the insertion of the 
amount of the judgment. ‘the presiding judge did not state 
the amount in the entry which he made on his trial docket, 
and the note on file was not record evidence. If the 
question was simply one of calculating the amount due on 
the notes, the clerk could have done this, and there was no 
need of any action by the court. In any aspect of the case, 


the motion was properly refused. If the judgment be ren- 
Von. LXVul. 
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dered now, it must be entered against a dead man. How, 
then, can execution issue? Against him? or against his 
administrator, who is the plaintiff iu this motion? 


SOMERVILLE, J.—The practice in this State has been 
too long and firmly established to be now disturbed, permit- 
ting judgments nunc pro tunc to be entered without requiring 
notice to be given to the opposite party. No injustice can 
result from this rule, for the reason that such amendments 
are always allowed on some entry or memorandum, which is 
to be determined from an inspection of the court records, 
and can not be contradicted or gainsaid by proof of extra- 
neous parol facts. The court erred in refusing to grant the 
motion for want of notice.— Glass v. Glass, 24 Ala. 468; Allen 
v. Bradford, 3 Ala. 281; Bently v. Wright, 1b. 607; Pugur v. 
Carroll, Minor, 170; Freeman on Judg. § 64. 

The facts appearing on the record authorized the amend- 
ment. The suit was on a note of hand properly described in 
the complaint, and the docket of the court contained a mem- 
orandum in the hand-writing of the presiding judge, which 
showed the rendition of a judgment by default in favor of 
the appellant against the defendants in the judgment. The 
omission of the amount of damages was a mere clerical mis- 
take, and its insertion a purely ministerial act, such as was 
always amendable at common law, regardless of any power 
conferred by the statute of Jro/uils.— Wilkerson v. Goldthwaite, 
1 Stew. & Port. 159. 

The right to amend nune pro tunc was not affected by the 
death of one of the defendants in the judgment, or by the 
fact that the plaintiff in the judgment had been appointed 
administrator of the estate of another of the defendants since 
the date of rendition. Except as to the rights of third par- 
ties, all such amendments are retrospective, and are every- 
where regarded and enforced exactly in the same manner, 
and to the same extent, as if entered at tie time the judg- 
ment was originally rendered or taken. The granting of such 
motions is merely to supply matters of record evidence, and 
not to modify or introduce new matters of fact.—Freeman on 
Judg. $$ 66-68; Allen v. Bradford, 3 Ala. 281; Powell on 
Appel. Proce. p. 57, § 34. 

It was no legal objection to the motion that over ten years 
had been permitted to elapse since the original rendition of 
the judgment. The period within which the power to make 
such amendments could be successfully invoked at common 
law was never limited, and, under our statutes, would not be 
less than the period of time allowed for a judgment to be 

















336 SUPREME COURT {Dec. Term, 


[Elliott v. Stocks. ] 


revived by scire facias, which is twenty years.—Code (1876), 
§ 3175; Freeman on Judg. § 56; Dan. Chan. Proc. 1219. 

The judgment of the Circuit Court is reversed and the 
cause remanded. 


Elliott v. Stocks. 
Trial of the Right of Property. 


1. Agent signing instrument under seal; authority to be in writing, and may be 
examined as 4o.—Authority to an agent to execute an instrument under seal, 
must be in writing ; und where an agent, testifying to his execution of such 
sealed instrument, states that be had authority to execute it, he may be asked, 
on cross-examinatiou, if his authority was in writing, aud if it is, it should be 

roduced, or its absence satisfactorily accounted for, but in any event he may 
> cross-examined as to its contents. 

2. Charges: exceplion to the refusal of several will not reverse unless all correct, 
A general exception to the refusal to give several charges, will not avail to re- 
verse the case, unless it is shown that each asserts a correct legal principle. 


AppeaL from Cherokee Circuit Court. 

Tried before Hov. W. L. Warrtock. 

This was a suit commenced by an attachment, which was 
issued on the 19th of July, 1877, at the instance of John T. 
Stocks, and against H. D. Cothran, Robert Marshall, Thomas 
McCullough, and W. 8S. McElwain. The evidence on which 
this case was tried is substantially the same as that which is 
set out in the case of Stocks & Bro. against J. M. Elliott, as 
reported on pp. 291 ef sey. of this volume. It is unnecessary to 
repeat it here. The errors assigned, twenty-nine in number, 
are to the same effect, as those which were made in that case, 
except as to the charges of the court below, which are stated 
sufficiently in the opinion of the court. 


Warts & Sons, and Cooper & Reevss,-for appellants. 
Wapen & Son, and Braca & THorinaron, for appellees. 


STONE, J.—Many of the questions in this cause are set- 
tled by our rulings in the case of Elliott v. Stocks & Bro., at 
the present term. oa 

The instrument under seal of January Ist, 1874, is the 
written evidence of the contract by which the defendants 
_ to operate the property known as the Cornwall Iron 


orks, in joint adventure. Before that agreement was con- 
Vou. Lxvo. 
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summated, the ownership of the property was in Cothran. 
That agreement let in Marshall, McCullough, and McElwain. 
Before reading it in evidence, it was necessary to prove its 
execution. It purported to be signed by Cothran and Me- 
Cullough in person, with serolls for seals annexed, and the 
signature for Marshall was as follows: ‘Robert Marshall, 
by his attorney in fact, Thomas McCullough, [Seal].” Me- 
Cullough was called to prove the execution, and he proved 
that both Cothran and himself executed it in person. He 
proved that he executed for Marshall, and that he had au- 
thority to do so. On cross-examination he was asked if his 
authority to execute for Marshall was not in writing. This 
question was objected to by plaintiffs, and the court sus- 
tained the objection. In this the Cireuit Court erred. If 
the authority was in writing, it should have been produced, 
or its destruction shown, or some other excuse, sufficient in 
law, given, why it was not produced. And, in any event, it 
was the privilege and right of the claimant to cross-examine 
the witness as to the contents of the authority to sign, even 
if the absence of the writing was sufficiently accounted for. 
The contract offered in evidence was under seal, and author- 
ity to execute and sea! it must have been in writing, to be 
valid.—1 Greal. Evy. § 269. 

_ The Cireuit Court erred in suppressing parts of the depo- 
sitions of the witnesses, Printup and Bowen. What we said 
in Elliott v. Stocks & Bro., at the present term, will furnish a 
sufficient guide to the Circuit Court, on another trial of this 
case, both as to this question, and the questions raised on 
the testimony of McCullough. 

The charges asked and refused were excepted to in the 
mass, and hence, to avail the exceptor, it must be shown 
that each asserts a correct legal principle. Charges Ist, 2d 
and 8th, each and all, seek to raise an immaterial issue. 
Whether Smith or Foreche, or the Tredegar Iron Works, had 
any interest in the property in controversy, was not raised 
by the pleadings, and was immaterial to the rights of these 
parties, as raised by this record. The 11th charge was 
rightly refused, because the contract by which Cothran first, 
and then McElwain, obtained the management of the iron 
works, did not empower the latter to make a mortgage, or 
trust deed, binding his co-owners. The 14th charge was 
rightly refused. The value of the property levied on isa 
proper subject of inquiry in trials of the right of personal 
chattels. 

Reversed and remanded. 
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The City of Selma v. Stewart. 


Action for Violation of Municipal Ordinance. 


1. Aelion for violation of municipal ordinanee of city of Selma; how tried on 
appeal.—On appeal to the City Court of Selma, from a judgment of conviction 
rendered by the Mayor of the city, for a violation of a manicipal trdinance, 
the case is, under the provisions of the city charter, to be tried de noro, as in 
cases of appeals from the judgments of justices of the peace in civil cases, 
anda motion to quash the proceedings before the mayor, for apy defect except 
a want of jurisdiction, apparent on their face, can not be made for the first 
time in the City Court. 

2. Proper practice in such cuses.—The proper practice in such cases, to pre- 
serve the constitutional right of the defendant to demand the nature and 
cause of the accasxtion against him, is to require the pliintiff to file a state- 
ment of the case, and all questions as toits legal safliciency, or as to the juris- 
diction, can be raised by demurrer. 

3. Statement; error to disregard.--When such a statement is filed, before 
the trial, it is error to disregard it, and quash the proceedings for defects not 
raised in the municipal court. 

Costs ; municipal corporations not liable for in prosecutions.—Municipal 
corporations are vot, in any event, liable for costs incurred in prosecutions 
for the punishment of offenders against their ordinances. 


AprEaL from Selma City Court. 

Tried before Hon. Joun Hanrratrson. 

On November 23, 1876, an affidavit was made before N. 
Woodruff, mayor of the city of Selma, charging “ that the 
offense of obstructing the sidewalks of said ‘city had been 
committed, and accusing H. H. Stewart & Co. of the offense.” 
The warrant of arrest was issued against H. H. Stewart & 
Co. H. H. Stewart was arrested, tried and fined, and there- 
wpon, carried the case, by appeal, into the City ourt under 
§$ 62 of the charter, which is set out in the opinion of the 
court. On January 17th, 1877, H. H. Stewart filed a motion 
in the City Court to quash the proceedings, the complaint, 
warrant of arrest, &c., before the m: vyor. The grounds of 
the motion were, that H. H. Stewart d' Co. were charged 
with the offense named; that no individual was aceused of 
such offense; that defendant’s name was not H. H. Stewart 
& Co.; that it did not appear in said proceeding what side- 
walks were obstructed, nor that it was any offense to obstruct 
them ; that the w: srrant which ordered the arrest of H. H. 
Stewart &@ Co., was void for uncertainty, and for want of 
jurisdiction. On January 20, 1877, a compl: iint was filed by 
the city of Selma, averring that the defendant “did pile or 


place goods, &c., on the sidewalks,” (describing the location), 
VoL. LXVII. 
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in violation of the following ordinance of said city, (which is 
then set out in full). On January 22, the City Court sus- 
tained the motion to quash the proceedings, dismissed the 
complaint, discharged the defendant, and taxed the costs 
against the city of Selma. The errors assigned are, “in sus- 
taining the motion to quash the proceedings, in dismissing 
the complaint, and in'taxing the city with the costs.” 


Sumrer Lea, for appellant.—The court erred in quashing 
the proceedings before the mayor. The proceedings in the 
City Court were governed by the provisions of the law ap- 
plicable to appeals from the judgments of justices of the 
peace in civil cases.—Charter of the _~ of Selma, § 62 ; 
Code, 1876, $3121; Grnaaway v. Mayor of Mobile, 21 Ala. 577. 
The judgme nt against H. H. Stewart was valid.—2 Br. Dig. 
161, $52; Snow cb Co. v. Ray, 2 Ala. 344; Ortes v. Jewett, 23 
Ala. 662 ; see especially Couch v. Atkinson, 32 Ala. 633. The 
court had no authority to render a judgment for costs against 
the city of Selma.—City Council of Montgomery v. Foster, 54 
Ala. 62. 


nooks & Roy, for appellee.—The proceedings in this case 
-before the mayor, acting as a justice of the peace, were quasi 
criminal.—36 Ala. 262; 23 Ala. 222. The rules applicable 
to pleadings on indictments for misdemeanors are applicable 
in such cases.—23 Ala. 724; 3 Pick. 461. And uo intend- 
ments are indulged in favor of such an indictment.—1 wrick. 
Dig. 498, § 720. The ordinance charged to have been vio- 
lated must be set out in the complaint and its breach averred 
with certainty. —30 Ala. 539. The ordinance mu-t be set 
out in the proceeding before the mayor, for the accused has 
a right to a copy of the accusation against him —Const. Ala. 
Bill of Rights, $7; 11 Wend. 199; «4 N. H. 284; 5 Cowan, 
462. The charter makes the C ity Court one of appellate ju- 
risdiction, and it is necessary, therefore, to set out the ordi- 
nance violated, so that in case of an aflirmance, which is also 
provided for if the defendant does not appear, the court may 
see whether there is a proper judgmert to affirm. It was 
not necessary to make the objection to the proceedings be- 
fore the mayor in the municipal court.—20 Ala. 299. If it 
is held that the case is to be tried de novo, that does not af- 
fect the judgment in this case, for the trial must be bad 
between the same parties, and the inte grity of the case pre- 
served.—9 Ala. 127; 31 Ala. 252. This case could only reach 
the City Court by appeal, and no new case can be made there 
on appeal. The charter, $ 62, only applies to the mode of 
getting the case into the City Court, and does not refer to 
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the course of the proceedings after it gets before that tri- 
bunal, for to hold that they are civil cases would render any 
judgment punishing a violation by imprisonment entirely na- 
gatory. The complaint which appears in the record was 
filed after the motion to quash was made, and without leave, 
and it was not an error to disregard it, or if error, was cer- 
tainly “ without injury.” 


SOMERVILLE, J —This is a prosecution originating be- 
fore the mayor of the city of Selma, acting ex-vficio, as a 
justice of the peace, in which the appellee was convicted of 
“ the offense of obstructing the sidewalks,” in alleged viola- 
tion of a municipal ordinance. 

An appeal was taken from the judgment of the mayor to 
the Selma City Court, as specially authorized by the charter 
incorporating the city.—Session Acts, 1874-75, p. 380, § 62. 

This section ($ 62) provides that “ the proceedings on such 
appeal, when the bond is approved by the mayor or council- 
men, shall be as prescribed by law in case of appeal from 
the judgment of a justice of the peace in civil cases,” except 
as otherwise required in the charter. 

Section 3121 of the Code (1876), prescribes that “ all such 
cases must be tried according to equity and justice, without 
regard to any defect in the summons, or other process before 
the justice.” This being the case, the trial in the City Court 
was required to be had de novo, on the merits of the case. 
A motion to quash the proceedings for any mere defect, other 
than a want of jurisdiction apparent on the face of them, 
could not be made for the first time in the City Court, and it 
does not appear that any such motion was made in the trial 
before the mayor.—Slaton v. Apperson, 15 Ala. 721; Catlter- 
lin v. Spinks, 16 Ala. 467; McCrary v. Smith, 1 Ala. 157. 

The proper practice, in appeals of this character, has been 
indicated in Williams v. Hunter, 1 Ala. 297. It is to require 
the plaintiff to file a statement of the case, and thereupon to 
raise any question as to its legal sufficiency, or the jurisdic- 
tion of the justice, by demurrer. This preserves, in its full 
integrity, to the accused, the constitutional right guaranteed 
to him by $7, of Art. 1, of the Const., “ to demand the nature 
and cause of the accusation” against him “in all criminal 
prosecutions.” 

This statement is shown to have been filed, and sets out, 
in luee verba, the ordinance of the city alleged to have been 
violated, but it appears not to have been acted on by the 
court, or demurred to by the defendant, so far as disclosed 
by the record. It was error in the court, therefore, to sus- 


tain appellee’s motion to quash. 
Vor. LXVIL. 
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The City Court also erred in taxing the costs of the pro- 
ceeding against the appellant. It has been repeatedly held, 
that, in prosecutions of this kind, instituted by municipal 
corporations for the punishment of offenders against city 
ordinances, such municipalities are not liable for costs in any 
event.— Town of Camden v. Block, Dee. T. 1880; City Council 
of Montgomery v. Foster, 54 Ala. 62. 

The judgment is revetsed, and the cause remanded. 


Stocks v. Young. 
Bill to Redeem Lands Sold under Deed of Trust. 


1. Bil to redeem ; necessary averment in.— A court of equity will not enforce 
the statutory rignt of redemption in lands sold under a power in a deed of 
trust, when the bill fails to aver that the complainant, before it was filed, 
tendered the amount ot the purchaser’s bid, with ten per cent. per annum 
thereon, and demanded redemption. 

2. Dehvery of possession, a condition precedent to the statutory right of ree 
demption. —It is a condition precedent to the statutory mght of redemption, 
“that the debtor shall have delivered possession to the purchaser within ten 
days after the sale ; and a bill which fails to aver distinctly that this provision 
of the statute has been complied with, is without equity. 

3. Creditor; purchase «f at sale of properly under trust deed valid. —A sale of 
Jands under a power contained in a deed of trast to secure creditors, is not 
voidable at the mere election of the debtor, no fraud, unfairness or inadequacy 
of price being shown, werely because a creditor became the purchaser. 


APPEAL from Cherokee Chancery Court. 

Heard before Hon. H. C. Speake. 

This was a bill in equity, filed on the 27th of February, 
1880, by Henry Young, against John T., and Wm. H. Stocks, 
and Wm. McElrath. The bill stated that on February 8th, 
18/6, Henry Young executed a deed of trust on certain lands, 
which are described, to secure a debt due to W. H. Stocks, 
amounting to $2,204, which was evidenced by two promissory 
notes, one due December 25, 1876, the other due December 
25, 1877; that W. H. Stocks was the beneficiary in said deed, 
and his brother, John T. Stocks, was appointed thereby, as 
trustee, to sell the lands in case of default in the payment of 
the notes at their maturity, and that the deed contained a 
power of sale to be exercised by said J. T. Stocks. The 
notes were not paid at maturity, and on March 4, 1878, the 
trustee sold under the deed, which was in the usual form, 
and W. H. Stocks beeame the purchaser of the lands, at the 
sum of $2,500, which was at that time the face value of the 
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notes, in which was included usurious interest calculated on 
the notes at sixteen per cent. per annum from their maturity ; 
that said sum was more than was legally due to Stocks, but 
none of it had ever been paid back to complainant; that at 
the time of the sale the trustee executed a deed to W. H. 
Stocks, conveying the property to him, in which was recited 
the payment of the purchase-money; that said W. H. Stocks 
entered satisfaction of the mortgage on the records of the 
Probate Court of Cherokee county, and immediately entered 
into possession of them; that he held possession of them up 
to the time of a sale by him to John T. Stocks, and received 
the rents and profits ; that at the time of the execution of the 
notes to Stocks, complainant did not owe him the amount 
named in the notes; that this amount was made up of com- 
pound and usurious interest; that the debt originated in a 
land tra le between W. H. Stocks and himself; that com- 
plainant was an illiterate man, and had the utmost confidence 
in W. H. and J. T. Stocks; that J. T. Stocks made all the 
calculations as to the amount due on the notes; that the 
property in 1872 was worth 311,000; that on April 20, 1879, 
W. H. Stocks sold the lands in controversy to John T. Stocks, 
who sold them on April 23, 1879, to Wm. H. McElrath, who 
was in possession of them when the bill was filed ; that com- 
plainant was ready, and willing, and able to pay W. H. 
Stocks the actual amount legitimately due him on said notes, 
with legal interest thereon, together with LO per cent. on the 
amount that the court should decide he must pay in order to 
redeem the property, and submitted himself to the jurisdic- 
tion of the court. The bill made the same tender and offer as 
J. T. Stocks, and Wm. McElrath, and prayed that the sale 
under the trust deed be vacated, that an account be taken of 
the actual amount due the beneficiary in said deed of trust; 
that an account be also taken of the amount received, or 
which might have been received, by him, or his vendees, and 
the sum credited on the deed of trust. But if the sale should 
not be set aside, that complainant be allowed to come and 
redeem. The defendants demurred to the bill, assigning as 
grounds of demurrer, among others, that the bill failed to 
show that the complainant delivered the possession of the 
land to the purchaser within ten days after the sale. The 
Chancellor overruled the demurrer. The answers of the de- 
fendants admitted the execution of the deed of trust, the sale 
to W. H. Stocks under it, the conveyance to bim, and his 
canveyance to J. T. Stocks, and the sale by the latter to Me- 
Elrath ; averred that the sale was fairly conducted, that 
there was no fraud, and that the property was not worth 
$11,000, but brought its full value at the sale ; admitted that 
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defendant received 12} per cent. on the notes as interest af- 
ter their maturity. The testimony established the facts set 
up in the answer. ‘The Chancellor rendered a decree va- 
cating the sale under the trust deed, directed the Register to 
take an account of the rents received by the defendants. The 
rendition of this decree, as well as the decree overruling the 
demurrer, is assigned as error. 


CLopron, Herserr & CHamBers, for appellants. 


Denson & Disque, for appellee—The court did not err in 
overruling the demurrer. When it was shown that the bene- 
ficiary in ‘the deed of trast became the purchaser at the sale 
by the trustee, it became the duty of the court to set aside 
the sale, and no injury need be alleged or shown to effect this. 
Robinson v. Cullom, bay Ala. 693 ; Charles v. DuBose, 29 Ala. 
367; Frazer, ba’r, v. Lee, 42 Ala. 25. A beneficiary, under a 
deed of trust, pio purchase at his own sale.— Wade's 
Heirs v. Harper, 3 Yerger, 383. The grantor in the deed had 
a right to redeem.—2 Jones on Mort. 1876; 2utherford v. 
Wiliams, 42 Md. 33-34. The bill is framed with this view. 





BRICKELL, C. J.--1. The objects of the bill are, to 
vacate the sale of the lands made under the trust deed, be- 
cause the creditor for whose security it was made was the 
purchaser, and to let in the grantor to redeem, on taking an 
account of the debt, excluding usury, which, it is averred, 
entered into it, and charging the creditor with rents while he 
and his vendee were in possession ; or, if that relief cannot 
be obtained, to let the grantor in to redeem under the statute. 
We do not now intend considering whether a bill in equity 
presenting such alterations can be supported, for it is plain 
ihat as a bill for statutory redemption, this bill is w holly in- 

sufficient and without equity. There is no averment that 
before filing the bill the complains unt made a tender of the 
amount of the purchaser’s bid, with ten per cent. per annum 
thereon, and demanded redemption. Nor is there any dis- 
tinct averment that within ten days after the sale under the 
trust deed, possession of the: premises was surrendered to 
the purchaser. The purchaser, or his vendee, were not in 
default, unless a tender of the amount of the bid, with ten 
per cent. interest thereon, had been made, and a court of 
equity will not (unless cireumstances exist which will excuse 
the .tender), intervene to compel the redemption.—S poor v. 
Phillips, 97 Ata. 193: Moore v. Lynn, 35 Ala. 701. The 
statute makes it a condition precedent to the redemption, that 
the debtor must within ten days have delivered possession of 
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the premises to the purchaser. Unless the condition is per- 
formed, or the debtor remains in possession by the consent 
of the purchaser, the right of redemption does not accrue. 
Sanford v. Ochtalomi, 23 Ala. 669; Pauling v. Meade, Ub. 505. 

2. There was no irregularity in the sale made by the 
trustee. All the terms and directions of the power contained 
in the deed of trust were observed. Nor was there any 
want of good faith and fair dealing in the trustee, or crediter, 
attending the sale. There was no oppression of the grantor, 
no advantage taken of his necessities. It appears very 
clearly that he was present, approving the sale, declaring to 
his unsecured creditors, who were making inquiries, that the 
whole transaction was fair and just. It may be that all sales 
under powers in deeds of trust, securities for debts, at which 
the creditor becomes the purchaser, should be closely 
watched, as shoald be sales by a sheriff, when the judgment 
creditor, for whose benefit they are made, becomes the pur- 
chaser. There is the opportunity for unfairness and oppres- 
sion, from which the debtor is entitled to protection. But it 
is quite an error to suppose that if, at either sale, the cred- 
itor becomes the purchaser, the purchase is voidable at the 
mere election of the debtor, as would be a purchase made by 
a mortgagee or trustee at his own sale. There is not the re- 
lation of trust and confidence, which exists as to trustee and 
cestui que trust, disabling the trustee from acquiring by pur- 
chase the trust estate, though he may not take advantage of 
the relation, and may pay an adequate price, nor is there, as 
when a mortgagee purchases at his own sale, the conflicting 
rights and interests of buyer and seller. The disability of 
either to purchase at his own sale, save subject to its vacation 
at the mere election of cestui que trust, or mortgagor, season- 
ably expressed, rests upon the broad ground that duty and 
interest must not be brought into conflict. The creditor 
secured by a deed of trust, owes to the debtor, as he owes to 
all with whom he may deal, fairness and good faith. It is 
also a duty not to take advantage of the power he may have 
over the trustee, and in directing the sale, to oppress the 
debtor, and not to avail himself of the power to obtain the 
sage at a sacrifice. But he does not stand in such a re- 
ation that it is the policy of the law to disable him from 
purchasing at the sale by the trustee, and obtaining a title 
which will be free from impeachment, when the transaction 
is open, fair, and just. ‘That he may be the purchaser, is 
often a sufficient reason for preferring the deed of trust toa 
direct mortgage. And that he has the ability of purchasing, 
often prevents a sacrifice of the property. It is always his 


interest to see that it brings a sum sufticient to pay his debt, 
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and this affords some security to the debtor against loss by 
the sacrifices some times attendant upon compulsory sales. 
Lynn v. Jones; 6 Humph. 533 ; Holmes v. Richards, 18 How. 
143 ; Lucas v. Oliver, 34 Ala. 626. There is no greater 
reason for disabling the creditor from purchasing at the sale 
made by the trustee, than there would be for disabling a 
mortgagor from purchasing under his own decree of fore- 
closure, or a judgment creditor from purchasing at a sale un- 
der his own execution. That each may purchase cannot be 
doubted. —1 Perry on Trusts, § 199; Freeman on Executions, 
§ 292. The case of Wade v. Hurper, 3 Yerger, 383, to which 
we are referred, may, on its peculiar facts, as was said by the 
same court in Lynn v. Jones, supra, have been correctly de- 
cided. It cannot be extended to sales under deeds of trust, 
when the creditor has no other power over the sale, than on 
default in the payment of the debt, to direct the trustee to 
execute the trusts. The lands were sold for their full value— 
there was no want of good faith in the trustee or creditor, 
and we hold the sale was not voidable at the mere election 
of ‘the debtor. 

The decree of the Chancellor must be reversed, and a de- 
cree here rendered dismissing the bill. The appellee must 
.pay the costs in this court and in the Court of Chancery. 


Moberly v. Peek. 


Altachment for Rent, Plea, Former Tecovery. 

1. Evidence of contract between landlord and tenant, admissible in action 
against sub-tenant.—When, in an action by the landlord to recover rent, the 
defendant pleads that he obtained possession trom the lessee, who was author- 
ized in writing to lease the lands and receive the rents, and the landlord 
replies that his lessee has broken his agreement, and that the written contract 
bad been rescinded, the contract, as well as evidence of the breach of it, or of 
its rescission, is admissible. 

2. Former recorery, plea of, when defective.—A second suit is not barred by 
former recovery, unless the first one was brought on the same cause of action, 
or on part of one and the same indivisible contract, and a plea which fails to 
aver, or a replication which fails to negative, this fact, is defective. 

3. Same; must show jurisdiction.—A plea of former recovery which fails to 
aver, or show in some way, that the court which tried the first suit had juris- 
diction of the subject matter, is defective. 


AppEAL from Talladega Cireuit Court. 
Tried before Hon. Jonn HENDERSON. 
Ichabod Moberly obtained an attachment against Solomon 
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Peek from the clerk of the Cireuit Court of Talladega county. 
The attachment was issued for rent of land, the affidavit 
stating that S. Peek had removed part of the crops grown on 
the rented premises without the consent of Moberly, the land- 
lord. The defendant pleaded: 1. The general issue. 2. 
Set-off. 3. “Former adjudication in favor of defendant of 
the matter in dispute as set up by the complaint in this, that 
plaintiff sued defendant for rent of land for the year 1877, 
being the rent, or a portion of the rent sued for in this case, 
upon an attachment for rent issued by James Lawson, justice 
of the peace for said county, and the said suit. upon said at- 
tachment, was tried before the said justice, before the com- 
mencement of this suit, and was determined by said justice 
in favor of defendant before the commencement of this suit 
by a judgment in said Lawson’s court for the defendant.” 
4. “And the defendant, for further plea to said cause of ac- 
tion, says that the plaintiff did, on the 5th day of October, 
1877, bring an action against the defendant, &c., in the jus- 
tice’s court, Tal'adega county, Alabama, before James Law- 
son, then acting as justice of the peace in said county, for 
rent of land for the year 1877. Said action was brought by 
attachment for rent, by the plaintiff alleging himself as land- 
lord, and against the defendant as tenant, and said action 
was tried and determined by said justice, in his court at the 
place of holding the same. The said parties being present 
at the trial, a judgment in said action was rendered in 
said cause, by said justice in favor of the defendant. The 
bringing of said action, and the judgment therein, occurred 
before the institution of this suit. Defendant avers that 
plaintiff sued in said action before said justice for the re- 
covery of the value of a portion of said rent sued for in this 
action, alleging and claiming the said value to be $25.” The 
plaintiff demurred to the 3d and 4th pleas, because they did 
not aver that the suit before the justice was on the same con- 
tract sued on in this case. 2. Because it did not aver that 
the justice had jurisdiction to try and determine the suit 
mentioned in the plea. 3. Because it does not aver that the 
judgment mentioned in the plea is of full foree, aud unre- 
versed. He also demurred to the 4th plea on the same 
grounds. The court overruled plaintiff's demurrer to defend- 
ant’s pleas, and he took issue on the plea of set-off, the stat- 
utes of limitation of three and six years, and filed a replica- 
tion to the third and fourth pleas, stating that “ one- 
fourth of 3300 pounds of seed cotton (alleged to be worth 
$25) was all that was sued for in the action mertioned in 
said plea, and the said amount of cotton was all that had 
been gathered by defendant at the time said suit was insti- 
OL, LXVII. 
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tuted, and was all that was claimed to be due in said action.” 
The defendant demurred to this replication, because it did 
not set out the exact character of the suit mentioned in said 
plea, and set up no matter avoiding the force and effect of 
the pleading and determination of the suit mentioned in the 
plea, and because said plea set up no other or different 
promise, or undertaking of defendant, growing out of the sub- 
ject matter in controversy iv the suit mentioned in the plea, 
than that which is mentioned in said plea, whereby the de- 
fendant would be bound in this action. The court sustained 
tue demurrer. Os the trial, plaintiff offered evidence tend- 
ing to show that defendant had cultivated as his tenant, dur- 
ing the year 1877, about seventy-five acres of land, which was 
a part of plaintiffs plantation in Talladega county ; that the 
agreed rent was one-third of the wheat, oats and corn, and 
one-fourth of the cotton grown, as they were gathered ; that 
defendant had paid one-third of the wheat and oats, but had 
uot paid the rent out of the corn and cotton, and proved the 
value of one-fourth the cotton and one-third of the corn 
grown on the land during that year. Detendant proved the 
execution of the following agreement between plaintiff and 
H. C. Rogers, viz: “The said Moberly has put the said 
Rogers in full control and management of bis farm, in rent- 
ing out and collecting the rents. The said Rogers is to sup- 
port the said Moberly, pay the taxes on the land, repair 
fences, &e., and the balance of the rent is to pay him for his 
labor and trouble.” Plaintiff objected to the reading of ‘this 
paper to the jury, on the ground that it was irrelevant. 2. 
Because it was void for uncertainty. The court overruled 
the objection, and plaintiff excepted. The defendant, while 
being examined as a witness, stated that he had lived in 
plaintiff's house from 1871 to 1877, and on cross-examination 
stated, but not in responce to any question, that “ he moved 
away to keep down a fass.” Plaintiff objected to this evi- 
dence, and moved to exelude it, but the court overruled his 
objection, and the motion to exclude, and plaintiff excepted. 
The defendant offered in evidence the attachment issued by 
one Lawson, justice of the peace, at the instance of Ichabod 
Moberly, against Solomon Peek for $25, on the ground that 
said Peek had removed part of the crop without paying the 
rent. He also offered the affidavit for attachment and the 
bond, and the endorsement of the levy. The plaintiff ob- 
jected as each was offered, but the court overruled his objec- 
tions, and the plaintiff excepted as the evidence was allowed. 
The justice of the peace testified that “ there was a trial be- 
fore a jury,” and an “appeal bond was given.” The plaintiff 
objected to each of these statements as evidence, but the 
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court overruled the objection, and the plaintiff excepted. 
Numerous other objections were presented to the introdue- 
tion of evidence, but it is not necessary to set them out here, 
nor is it necessary to set out the charges of the court to 
which exceptious were reserved by the court, as they in no 
way affect the matters passed on. There was a verdict for 
defendant, and the action of the court in overruling plaintiff's 
demurrer to defendant's pleas, in sustaining defendant’s de- 
murrer to plaintiff's replication, and on the admission of evi- 
dence, is assigned as error. 


Parsons & Parsons, for appellant. 
BraprorD & Braprorp, for appellee. 


STONE, J.—This suit, brought by appellant, originated in 
an attachment for rent. The defense is threefold. Firs, it 
is claimed by defendant that Moberly, the owner of the land, 
let it toH. C. Rogers on an executory consideration, who 
was to control and rent out the lands, and was himself enti- 
tled to receive the rents; and that defendant obtained the 
right to occupy, use and cultivate the lands from Rogers, and 
not from Moberly. To this plaintiff relies on two replica- 
tions ; first, that Rogers had failed to observe his part of the 
agreement, and thereby put an end to it; second, that the 
parties had rescinded the contract by mutual agreement. 
Peek’s second defense is set off, to which the plaintiff replies 
the statutes of limitation of three and six years. The third 
ground of defense is former recovery, in a suit brought by 
Moberly before Lawson, a justice of the peace, for x part of 
the identical rent herein sued for. Testimony pertinent to 
each of these issues was admissible. Under tie first line of 
defense, the contract between Moberly and Rogers, which 
was in writing, was admissible. So, also, any evidence tend- 
ing to show that Rogers had, or had not performed his part 
of the contract, or, that the contract had or had not been 
rescinded, was competent, and should have been received. 
The testimony on most of the disputable questions was 
greatly conflicting. 

The plaintiff interposed demurrers to the third and fourth 
pleas. The third plea is defective in not averring that the 
two suits were founded ou one and the same contract of rent- 
ing. To bar a second suit, the first must have been brought 
on the same cause of action, or upon a part of one and the 
same contract, which is admissible. —S. & N. Railroad Co. v. 
Henlein, 56 Ala. 368. It is also defective in not averring, in 
some way, that the justice had jurisdiction of the cause tried 
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before him. If the plea had averred the amount claimed in 
that suit, and that amount did not exceed one hundred dol- 
lars, this would have shown the justice had jurisdiction of the 
subject matter. It is also customary in such pleas to aver 
the judgment relied on in bar of a second suit, remains of full 
force and unreversed. The fourth plea is substantially good. 

The replications to the third and fourth pleas are insufli- 
cient. They do not negative the oneness of the contract. 

That the defendant moved away from plaintiff's lands “ to 
keep down a fuss,” could shed no light on any issue in this 
cause, and should not have been allowed to go to the jury. 

This is an error of statement in the 8th subdivision of the 
general charge. The defendant did not set up a written con- 
tract between plaintiff and himself. The written contract set 
up was between plaintiff and Rogers. 

We find no other errors in the record. 

Reversed and remanded. 


Ex Parte Sibert. 
Application for Mandamus. 


1. Appeal does not supersede execution of decree without proper bond,—Execue 
tion of a judgment or decree is not arrested or superseded by an appeal to the 
Supreme Court, unless a bond with sufficient sureties, payable and condi- 
tioned as prescribed by the statutes, is execnted and filed. 

2. Supersedeas bond ; condition of, when decree for payment of money ~ When 
the judgment or decree is for the payment of money, the bond to supersede 
its execution, must be for double its amount, payable to the appellee, with 
sufficient sureties, and conditioned ‘to prosecute the appeal to effect, and 
satisty such judgment as the Supreme Court may render in the premises.” 

3. Same: conditions of, when not for payment of money. — But when the decree 
which 1s songht to be superseded, declares a lien on lands for a specifie sum 
of money, and orders the register to sell the lands for its payment after de- 
fanlt, the bond. to operate as a supersedeas, must be framed and taken (under 
§ 3928 of the Code) in such sum and with such condition as will indemnify 
and secure appellce from loss or delay in the execution of the decree, if it is af- 
firmed, and if independent security for the costs of appeal is not given, it should 
also cover them. 

4. Decree; execution of, compelled by order of court.—When an insufficient 
supersedeas bond has been taken, and the register refuses to execute the decree, 
he should be compelled to do so, by an order trom the Chancellor. 

5. Decrees when execution of, compe lled hy mandamus. -When it is shown, 
prima facie, that from error, or omission of duty, the judge of an interior tri- 
bunal has denied an order essential to a speedy execution of its decrees, or 
judgments, a rule nisi will be awarded, and on the return of the rule, if no 
good cause is shown why it was refused, a peremptory mandamus will be 
awarded, 
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ApreaL from Etowah Chaucery Court. 

Tried before Hon. N.S. Granam. 

On August 3, 1880, Hon. N. S. Graham, Chancellor of the 
Eastern Chancery Division of the State of Alabama, rendered 
a decree in term time, in a cause pending in the Chancery 
Court of Etowah county in favor of W. J. Sibert, as adminis- 
trator of the estates of O. W. Ward, and Sarah A. Ward, 
against C. B. Maddox, W. P. Prickett, et a’. The bill was 
filed to enforce an equitable lien on land. 

The decree declared the complainant, 8S. A. Ward, entitled 
to relief, ascertained the amount due her to be_31036.62, 
without a reference to the register, and orders that unless 
said sum, and the costs of suit, be paid by the defendants 
within twenty days after the date of decree, the register shall 
sell thedand. The decree authorizes the parties to the suit 
to become purchasers at the- sale, directs the register to 
retain costs and commissions out of the proceeds of the sale, 
orders the respondents, or any person in possession, to de- 
liver possession of the land to the purchaser at the register’s 
sale, on exhibition of the latter’s conveyance to him, and em- 
powers the register to issue a writ of execution to any sheriff 
of the State of Alabama, commanding him to execute the 
order to deliver possession to the purchaser, and also requires 
the register to report his action in the premises a:d the 
balance due complainant, or the surplus, if any, to the next 
term of the court. On August 2, 1881, the defendant ap- 
plied to James T. Brooks, register in chancery for Etowah 
county, praying him to fix a supersedeas bond, superseding 
the decree of August 3, 1881, and staying its execution pend- 
ing an appeal to the Supreme Court of Alabama, and also 
praying him to grant said appeal, “upon defendant's entering 
into such bond and sureties as your Honor may deem fit to 
suggest, and upon petitioner giving security for the costs of 
said appeal.” The register granted the appeal upon defend- 
ant’s entering into a bond, with good and sufficient security, 
for $2073.20, conditioned that the petitioners “shall prosecute 
the said appeal to effect, and satisfy such decree as the Su- 
preme Court may render in the premises; and said petition- 
ers having executed such bond, with H. and B. as sureties, it 
is ordered that the same be filed and approved.” On Aug. 
30, 1881, complainant’s solicitors requested the register to 
proceed to execute the decree, but he declined to do so, on 
the ground that “the respondents had taken an appeal to 
the Supreme Court,” and had executed what he regarded 
as a proper supersedeas bond. On Sept. 14, 1881, counsel 
for complainant gave notice to counsel for defendant, that 


they would move the Chancellor to grant a mandatory order, 
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or other remedial writ, against J. T. Brooks, register, &c., 
compelling him to proceed without delay in the execution of 
said decree. On September 26, 1881, the Chancellor heard 
this motion, which set up the foregoing facts, and while he 
held that the bond was insufficient to supersede the decree, 
declined to issue any order to the register, as’ prayed for by 
complainant, on the ground that he ought not to interfere 
with the register under the facts of the case. On Oct. 11, 
1881, complainant applied to the Sapreme Court for a man- 
damus, or mandatory order, directed to Hon. N. 8. Graham, 
compelling him to grant an order to the register to proceed 
to execute the decree. 


AIKEN & Martin, for appellant. (No brief on file.) 


Denson & Disque, for appellees.—The register had power 
to “direct the amount and condition of the appeal bond.” 
Code, § 3928. He decided that the bond in this case super- 
seded the exeeution of the decree. No court has a right to 
compel him to inelude conditions or terms in the bond, to 
make it a supersedeas bond, when the statute expressly gives 
him the authority to determine the condition of the bond. 

Any addition to the terms and conditions in a supersedeas 
bond, other than those required by the register under this 
statute, reads more like judge-made-law, than the rule of 
action prescribed by the supreme power in the State. The 
register could have required the insertion of the terms which 
appellants insist ought to be included in the bond, but he 
declined to do so, and the statute clothes him with as ample 
power to refuse to insert such conditions as to require them. 
The whole matter is regulated by the statute, and no court 
can override the legislative will by declaring that the register 
has no power to do what the law says he shall do. 


BRICKELL, C. J.—Under our statutes an appeal does not 
of itself supersede or arrest the execution of a judgment or 
decree. A bond with sufficient sureties, having the condi- 
tion and payable as directed by the statute, must be executed 
and filed, or the party obtaining the judgment or decree, is 
entitled to proceed in its execution. If the jadgment or de- 
cree is for the payment of money, the appeal bond must be 
in double the amount of the judgment, payable to the appel- 
lee, with sufficient sureties and with condition, “to prosecute 
the appeal to effect, and to satisfy such judgment as the Su- 
preme Court may render in the premises.” —Code 1876, § 3927. 
When the decree or judgment is for anything other than the 
payment of money, the chancellor or register, or jadge, fixes 
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the amount and condition of the bond.—(Code of 1876, 
§ 3928. 

The decree obtained by the relators from which the ap- 
peal is taken is not merely for the payment of money. It 
declares a lien on lands for a specific sum of money, and or- 
ders the register of the court, if the money, with the costs of 
suit, is not paid by a day appointed, to make sale of the lands 
for the payment thereof. In Hughes v. Hatchett, 55 Ala. 539, 
it was /eld that a bond for an appeal from such decree, to 
operate as a supersedeas, should not be framed with the 
simple condition to prosecute the appeal to effect and satisfy 
the judgment of this court. It should be taken and framed 
under $ 3928, in such sum and with such condition as will 
indemnify and secure the appellee from loss and damage re- 
sulting from the delay in the execution of the decree, if it is 
affirmed. 

And we may add, if independent security for the costs of 
appeal is not given, the condition ought also to cover them. 
The bond taken by the register, having no other condition 
than that expressed in § 2927, cannot therefore operate to 
stay and supersede the execution of the decree, and it was 
the duty of the register on the application of the relators to 
proceed in its execution.—Stajford v. Union Bank, 17 How. 
275. The only remedy of the relators was an application to 
the Chancellor for an order compelling the register to pro- 
ceed and obey the decree.—Exr parte Mansony, 1 Ala. 98, 
High, Ex. Leg. Rem. $$ 80, 258. On the facts shown by the 
petition and its exhibits, there was no reason for the refusal 
of this order by the Chancellor. When it is shown prima 
facie that from error, or omission of duty, the judge of an 
inferior tribunal has denied to a party entitled, an order of 
this character, essential to a speedy execution of its judg- 
ments or decrees, a rule to show cause will be awarded, and if 
good cause be not shown on the return of the rule, a per- 
emptory mandamus will be granted.—Stafford v. Union Bank, 
‘ supra; U.S. v. Trigg, 11 Pet. 173. 

A rule must issue to the Chancellor of the eastern chan- 
cery division, requiring him, on the first day of the next term 
of this Court, to show cause why a mandamus should not 
issue commanding him to order the register to proceed to 
carry into effect the decree in favor of the relators, unless in 
the mean time the appellants shall execute a proper super- 
sedeas bond. 
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Chambers etal.v. The Alabama Lron 
Company. 


Bill in Equity for Specific Performance of Mining Contract, 
and to Enjoin Violations of it. 


1. Jnjunetion; when aeaurded as ancillary to @ bill for specific performance. 
Whenever a prima facie case for specific performance is shown, and the injury 
appreheuded from breaches of the contract is of a nature not capable of ade- 
quate compensation 1n damages at law, an injunction may be awarded us an- 
cillary to the bill. 

Zz Sane ° motion to dissolv« sustained for want of equity in hill, although sub- 
mitted in vacition.—A motion to dissolve an injunction should be sustained if 
the bill is without eguity, although such motion is submitted in vacation. 

3. Same; what considered on motion to dissolve —Ou motion to dissolve an 
injunction after answer filed, for want of equity in the bill, the facts stated, 
and not the manner in which they are stated, nor the form of the bill, nor the 
specific prayer for relief, should be considered; und all amendable defects 
should be treated as amended, 

4. Spe citie pe rformance of contract, re lating to lands, by party who did not sign 
it._-An agreement for the sale of lands, or any interest therein, which must 
be in writing, and subscribed by the party to be charged thereby, may be 
‘ specifically enforced by a party who did not sign it, since by resorting to 
eqnity for this purpose, he adopts the agreement aud renders it obligatory on 
him, 

5. Same; when is matter of right:—When a contract respecting lands, or 
any interest therein, is in writing, is certain and fair, in all its parts, founded 
on an adequate consideration, and capable of being specifically performed, 
specific performance isa matter of right, and it is 2 much a matter of course 
for a court of equity to decree it, as for a court of law to award damages for 
its breach, and it will be decreed, not only between the original parties, but 
also between parties claiming under them, unless some controlling equity 
intervenes which renders it improper. 

6. Injunctions to restrain violations of contracts ; upon what based,—Injanc- 

tions to restrain violatious of contracts, are based upon the necessity of pro- 
tecting legal rights when the breaches are of such a nature tbat damages at 
law furnish ue adequate compensation, and this depends largely on the sub- 
ject matter of the coutract, its purposes, and objects. 
7. Mining property; injunction restraining Wespassers on, courts liberal in 
granting. —Courts of equity, in the exercise of jurisdiction to restrain tres- 
passes on lands, or stay waste, are more liberal, and exercise a greater latitude 
in protecting mining property, than in cases of other injuries, since the in- 
jury, if continuous is not temporary, but is permanent, ruinous, and not capa- 
ble of adequate compeysation in damages at law. 

8. Injunctions ; motions to dissolve in cases of lrespass to lands, Chancellor 
has greater discretion than in other eases —On motions to dissolve injunctions on 
the denials contained in the answer, the rale that if the equity of the bill is 
met and controverted in the answer, the injunction should be dissolved, is 
more flexible, and the Chancellor has a wider discretion, when the bill seeks 
to restrain trespasses, or stay waste on mining lands, than to stay proceedings 
at law ; andif irreparable damage might result from a dissolution, and the 
complainant would be entitled to relict on the final hearing, the injunction 
may be retained. 

(23) 
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AppeaL from Talladega Chancery Court. 

Heard before Hon. N. Smrra Granam. 

This was a bill in chancery, filed May 3lst, 1880, by the 
Alabama L[ron Company against Henry Heine and George 
W. Chambers. After the answers of the respondents to the 
bill were filed, they moved to dissolve an injunction which 
had been granted on the filing of the bill, and this motion 
was submitted in vacation for a decree. The Chancellor re- 
fused the motion, aud retained the injanction, and his deeree 
is assigned as error. The allegations of the bill, and the 
denials of the answers, so far as they are necessary to a 
proper understanding of the points decided, are stated in the 
opinion of the court. 


Braprorp & BrsHop, for appellants. —The answers of the 
respondents denied the material averments of the bill, and 
the injunction should have been dissolved when they came 
in.—1 Brick. Dig. 677, $ 543. The contract set up in the bill 
was for the sale of an interest in land, and should have been 
signed by the Alabama Iron Company, the party to be 
charged. Without this signature it was void under the statute 
of frauds.—Code, § 2121; 8 Ala. 546. Then, again, there 
were mutual covenants in the agreement, and it was an un- 
executed contract. Injunctions ought not to be granted ex- 
cept on unquestioned evidence of complainants’ title, (High 
on Injane. 421-463) ; nor when it is alleged that defendant is 
in possession under an adverse claim, (High on Injune. 421 ;) 
nor when the bill, fails to aver that the injury charged goes 
to the destruction of the estate of inheritance, or is produc- 
tive of irreparable mischief to the property, and fails to state 
the facts constituting the irreparable mischief.—High on In- 
junctions, 421. The bill shows a purchase under a parol 
agreement, and fails to aver a payment of all or a part of the 
purchase-money.—Code, § 2121. The motion to dissolve the 
injunction should have been granted. 


Bowpon & Knox, for appellee.—The Alabama Iron Com- 
pany, although it didnot sign the contract, wasas much bound 
by it as were the respondents to the bill, if it accepted it. 
Phelps v. Townsend, 8 Pick. 392 ; Wetumpka R. R. Co. v. Hill, 
7 Ala. 772; 1 Parsons on Con. 449; 11 Iowa, 161; 24 Jb. 387. 
The statute of frauds has no application to the ease, for the 
complainant, by filing the bill, has made the remedy mutual. 
Browne on Stat. Frauds, 366; Shirly v. Shirly, 7 Black (Ind.) 
452; Ballard v. Walker, 3 John. Cases, 60; 10 Watts, 387. 
The bill shows that the respondents were at work continu- 


ously, digging iron ore, and this gave the complainant a right 
VoL. LXvi. 
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to an injunction. Where a mere trespasser digs into and 
works a mine to the injury of the owner an injunction will 
be granted, because it operates a permanent injury to the 
property as a mine.—2 Story’s Equity Jur. 928, 929; Liv- 
inyston v. Livingston, 6 John. Ch. 497; Hanson v. G wrdner 
7 Ves. 305; Thomas v. Jones, 32 Ala. 725; Wright v. Moore, 
38 Ala. 599. “That is not an unbending rule which requires 
an injunction to be dissolved when the answer denies the 
equity of the bill, for the Chancellor may retain it when the 
facts disclose a good reason for doing so.”— Miller v. Bates, 
35 Ala. 580. In this ease the Chancellor denied the motion 
to dissolve, and unless this court can see clearly that he 
erred, it should not disturb his decree. 


BRICKELL, C. J.—We do not coneur in the view of 
counsel for the appellants that the equity of the bill is ad- 
dressed to the jurisdiction of the court to stay waste, or to 
restrain trespasses on land, or for the prevention of irrepar- 
able mischief. It is rather a bill for the specific performance 
of the contract entered into by Heine with the appellee, and 
to restrain violations thereof for which the law furnishes no 
adequate remedy. The injunction is merely ancillary, and is 
necessary to the main design and full relief, if there is a con- 
tract the court will enforce specifically. It is warranted, 
whenever a prima facie case for specifie performance is shown, 
and the injury apprehended from breaches of the contract, 
are of a nature not capable of adequate compensation in 
damages at law. — High. on Inj. § 695 ; 1 Edin on Inj. 45-49. 

The defendants having answ ered, submitted to the Chan- 
cellor in vacation, a motion to dissolve the injunction, resting 
the motion upon two grounds, as we understand: Firs/, That 
the bill is without equity ; and Second, That there is in the 
answers a full, complete denial of all the facts upon which 
depends whatever of equity may be found in it. The first 
point of consideration 1s, therefore, whether upon the facts 
stated in the bill, not looking to, and irrespective of the an- 
swer and its denials, a case of equitable jurisdiction is pre- 
sented? For although the motion to dissolve is submitted 
in vacation, it should be sustained if the bill is wanting in 
equity.— Nelson v. Dunn, 15 Ala. 501; Cone v. Webb, 22 Ala. 
583. It is the facts stated which should be considered, not 
the manner of stating them, nor the form of the bill, nor the 
specific prayers for relief. Whatever of amendable defects 
may be apparent should, - hac vice, be regarded as amended. 
Nelson v. Dunn, supra; A. & F. R. R. Co. v. Kenney, 39 Ala. 
307. 

In substance, the bill avers that Heine was seized in fee 
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of a particular tract of land, upon which there was a quantity 
of iron ore. The appellee is a private corporation, orgauized 
under the laws of this State, having here its principal place 
of business, aud engaged in the ‘wanufacture of iron. In 
the course of its busine ‘ss, and in the exercise of its powers, 
on the lst day of October, 1879, through its president and 
superintendent, the appellee and Heine, made an agreement 
in writing, subscribed by Heine and his wife, a copy of which 
is exhibited, whereby he made sale to the appellee of all the 
merchantable iron ore on said tract of land, at ten ceuts per 
ton of two thousand two hundred and sixty-eight pounds, 
payable on the 15th day of each month, for all ore dug and 
delivered the prec ceding month. The agreement further 

stipulating that the appellee should dig and mine the ore, in 
such quantities as it might wish and need, and should have 
the use of water from a well on the land, the right to build 
eabins thereon for its laborers, who were employed i in min- 
ing, and the right to use and oceupy such cabins for that 
purpose, and a right of way to haul the ore to the Selma, 

Rome & Dalton Railro: id. On the 28th November, 187! 9. 
under the agreement, the appellee having made a coutract 
with one Scow, to mine, remove, and ship the ore to a furn- 
ace the appellee was operating, with the knowledge and con- 
sent of Heine, entered upon and took possession of the land. 
Snow opened a mine on the land, and removed and shipped 
the ore therefrom to the appellee until the 5th April, 1880, 
when the contract with him was rescinded, and he surren- 
dered possession to the appellee; and one Riggs, as the 
agent of appellee, went into possession for the purpose of 
miving, removing, and shipping the ore to the furuace. Oa 
the 3d. of May, 1880, Chambers, the appellant, claiming the 
land under some agreement with Heine, the nature of which 
was unknown to the appellee, placed laborers at work in the 
mine the appellee had caused to be opened, compelling its 
ageut and laborers to leave and abandon the same ; and with 
a large force of laborers, he is from day to day, digging and 
removing the ore, converting the same to his own use. 
Whatever of claim Chambers may make to the land, it is 
alleged, was acquired with full notice of the claim and right 
of the appellee. The agreement is subseribed by Heine and 
his wife, and attested by witnesses, but not subseribed by any 
officer or agent of the appellee. 

The first proposition made in opposition to the bill, is, that 
the agreement Is not complete; that it rested in treaty or 
negotiation, until it was completed by subscription by some 
officer or agent of the appellee, having authority to bind it. 


The subject matter of the agreement is an interest in lands, 
Vou. LXV. 
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and it must, under the statute of frauds, be manifested in 
writing, to confer rights.— Liddle v. Brown, 20 Ala. 412. The 
several sections of the English statute of frauds, relating to 
the transfer of estates or interests in lands, are compressed 
into a single clause of our statute, which reads: “ Every 
contract fot the sale of lands, tenements, or hereditaments, 
or of any interest therein, except leases for a term not longer 
than one year, unless the purchase-money, or a portion 
thereof be paid, and the purchaser put in possession by the 
seller,” is void, unless the agreement, or some note or memo- 
raudum thereol, is in writing, subscribed by the party to be 
charged, or some other person by him thereunto lawfully au- 
thorized in writing. There are changes in the phraseology 
of the statute, and the introduction of new terms which re- 
quire a different construction from that given the former 
statute of force in this State. There are also eases falling 
within the statute, vot within that statute. And the part 
performance, the letting into possession, the purchase-money, 
or a part being paid, is an exception from the statute, not as 
formerly, merely ground in equity for withdrawing the case 
from its operation. But in respect to the signing, or sub- 
scription, the words of the present, and of the former statute, 
in substance, are the words of the English statute ; the one 
employing the word si,awd, the other the word subscribed. 
The requisition of the English statute was that the writing 
should be sigved by the party making or creating the estate 
or interest. The requisition of the present statute is, that it 
must be subscribed hy the parly to be charged therewith. What- 
ever of doubt could be entertained, whether an agreement or 
memorandum signed only by ove party, could be enforced by 
the other, is dissipated by an almost unbroken current of 
authority.—Seton v. Slade, 7 Vesey, 265; (8S. C. 3 Lead. 
Cases in Eq.); Browne on Stat. Frauds, § 366; 1 Story’s Eq. 
$ 736a (1¥th Ed.). All the purposes of the statute are satis- 
fiel—all just apprehension that the agreement will not be 
mutual in operation, is removed, when, as in the present 
case, the party vot subscribing resorts to equity for a specific 
performance, thereby adopting the agreement, and rendering 
it obligatory upor him. Beside, when a party accepts and 
acts upon an agreement of this character, conferring benefits 
upon him, he is bound, though he may not sign or subscribe 
it, to the performauce of the duties and obligations it im- 
poses ; and while he may claim specific performance from 
the party signing, the converse right exists against him, and 
from him specific performance may be compelled.— Randall 
v. Latham, 36 Conn. 48. The agreement was complete—it 
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did not rest in treaty or negotiation, after its acceptance by 
the appellee. 

In all its terms, so far as is apparent upon its face, or as 
is shown by the allegations of the bill, the agreement is cer- 
tain, fair, and just. There is nothing uncertain 6r indefinite 
in the subject matter, or in the consideration, or in the rights 
or obligations of the parties. Nor is there any indication 
that the appellee has disregarded its obligations, or is inca- 
pable of performing them. Nor is there any fact or cireum- 
stance apparent, indicative of unfairness in obtaining the con- 
tract, or of hardship in the obligations imposed on Heine. It 
is said the specific performance of contracts is not a matter 
of unqualified right in either party, but that it rests in the 
sound and reasonable discretion of the court, in view of the 
particular circumstances of the case presepted.—1 Story’s 
Kq. § 742. But when a contract respecting lands, or any in- 
terest therein, is in writing, certain and fair in all its parts, 
founded on an adequate consideration, capable of being per- 
formed, specific performance becomes a matter of right ; and 
it is as much a matter of course for a court of equity to de- 
cree it, as for a court of law toaward damages for its breach. 
1 Story Eq. § 751. And it will be decreed not only as be- 
tween the immediate parties, but as between and against 
parties claiming under them, unless there is some controlling, 
intervening equity, which would render it improper. —Brewer 
v. Brewer, 19 Ala. 481. Looking to the contract and the 
averments of the bill, there can be found no reason for with- 
holding specific performance as against Heine. The sanctity 
of contracts, which the law and justice require should be 
kept inviolate, aud the consummation of the purposes of par- 
ties in entering into them, demand it. With notice of the 
contract, of the right it conferred on the appellee, Chambers 
acquired whatever of claim he may have to the lands, and 
can have consequently no equity to protection against spe- 
cific performance, not resting in Heine. 

The bill is not wanting in equity, as a bill for the specific 
performance of the contract, and the ouly other question for 
consideration, is whether upon its allegations, violations of 
the contract should be restrained by injunction. In the con- 
sideration of this question, we put aside the averment of 
Chambers’ insolvency, because it may be regarded as denied 
by the answers; and for the better reason, that there is no 
averment of the insolvenéy of Heine, who would be answera- 
ble at law in damages for a violation of the contract, because 
of all the acts and doings charged upon Chambers. Insolv- 
ency is often a material fact in determining whether remedies 


at law shall be exhausted, or in determining whether such 
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remedies are adequate for the injury to be relieved against 
in equity. 

It may not, however, be true that the insolvency of one of 
several wrong-doers lessens the adequacy of remedies at 
law, or, in proper cases, relieves from the necessity of resort- 
ing tothem. The necessities of this case are met, if upon 
well established principles a court of equity should by in- 
junction prevent the violations of this contract which are be- 
ing perpetrated, whether the parties complained of are 
solvent or insolvent. 

Injunctions to restrain violations of contracts are based 
upon tle necessity of protecting legal rights, when the 
breaches are of such a nature that damages at law furnish no 
adequate compensation. Whether damages will afford ade- 
quate compensation depends of necessity largely upon the 
subject matter of the contract, its purposes and objects. In 
the exercise of its jurisdiction to restrain trespasses upon 
lands, or to stay waste, courts of equity are more liberal, ex- 
ercise a greater latitude, in interfering for the protection of 
mining property, and interests therein, than in cases of other 
injuries.—High on Inj. $§ 468; 2 Story Eq. § 923-9. The in- 
jury, if continuous, is not regarded as a mere fugitive, tem- 

- porary trespass, capable of compensation in damages at law, 
but it is permanent, ruinous and irreparable, impairing the 
present and future evjoymeut of the property, and if courts 
of equity refused to interfere for its prevention, there would 
often be an absolute failure of justice. The same principle 
must be applied in interfering to restrain the violations of 
contracts, having ores and minerals for their subject matter, 
especially when the contract confers a clear fixed right to 
take and remove them, for an indefinite period of time. 
There can be no estimate of the damages which would result 
from the repeated violations of such a contract, and the liti- 
gation springing froin them would be interminable. The bill 
disclosing a fair and just contract of which specific perform- 
ance should be decreed, its nature and subject matter, and 
the inadequacy of legal remedies to afford just and fair com- 
pensation for its violations, the interference by injunction 
Was a necessity to prevent a failure of justice. 

It is unnecessary to sean the answers closely. In the view 
we have taken of the case, whatever could be said of them, 
if the bill was addressed to the jurisdiction of the court for 
the prevention of waste, or of trespass, it cannot be said they 
contain clear, positive denials of the material facts upon 
which the right of the appellee to relief must depend ulti- 
mately. Beside, the rule that injunctions shall be dissolved, 

when the equity of the bill is met and controverted by the 
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answer, is more flexible, yielding more to the particular cir- 
cumstances, in cases of this character, than in cases of in- 


unctions to stay proceedings at law. ‘The Chancellor has a 
en discretion over the subject, and though the answers 
negative the equity of the bill, may retain the injunction, 
when, if on a final hearing the bill should be sustained, irre- 
parable injury would be the consequence of a dissolution. 
Bibb v. Shackelford, 38 Ala. 611. 

We find no error in the record, and the decree is affirmed. 


Holt v. Agnew etal. 


Bilin Equity by Married Woman, who had been Relieved of 
Disabilities of Coverture, to set aside Transfer of Insurance 


Policy made by her in Payment of Husband's Debt. 


1. Constitutional provisions read and construed in reference to common-lare. 
Constitutional provisions which were intended to remedy defects in the com- 
mon law, must be read and coustrued in the light of that law; and when words 
of definite signification at common law are used in such provisions, and there 
is no intention manifested that they shall be taken in a differeut sense, they 
are employed in their known aud defined meaning. 

2. Sune; what the provisions regarding separate estates were intended to aec- 
complish.—The common law powers of the husband over the wife's property, 
had been abrozated long before the enactment of the constitutional provis- 
ions, (Art. X, 9 6) declaring that ‘all property of every female shall be and 
remain her separate estate, andshall not be liable to the debts of the husband, ’ 
&c., which were intended to prevent their restoration, and those provisions 
do not refer to the voluntary payment by the wife of the husband's debts, 
which depends for validity on ber capacity as owner of the estate, but to the 
liability which arose as an incident of ownership from the exercise vy the Lus- 
band of his common law powers over the estate. 

3. Same; crete equitable separate estate in married women. —Whenever an 
estate was limited to the sole and separate use of a married woman, before the 
enactment of the statutes, or these constitutional provisions, she was regarded 
in a court of equity as a fene sole, and eoald sell or charge the property just 
as if she were sui juris, and the constitutional provisions only create au equita- 
ble separate estate, over which she could exercise the sime control, if the 
statute did not interveue and attach to it peculiar properties and incidents. 

4. Statutory separate estate ; power of wife over, when husband is trustee, anid 
wen he has been removed.—The wife cannot charge or alienate her statntory 
estate to pay her husbani’s debt, nor mortgag2 it to pty any debt or demand 
whatever. She may sell and convey it, bat the husband mast join in the con- 
veyance, which must be witnessed or acknowledged. If, however, the husband 
who, under the law. manages her ‘property as trastee, becomes unfit to control 
it, a court of equity will remove him, and the wife thea becomes invested with 
all the power over the property which she would have as a feme sole. 

5. Wife; may be relieved of the disabilities of coverture as to separate estate, 
and may then pay husband's debts. —The wife may, ou application to the Ch in- 
cellor, be relieved, under the statutes, from the disabilities of coverture, as to 
pene property, and her power to buy and sell then becomes unlimited, 
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and there is no reason for excluding the power to make mortgages, or trans- 
fers of auy kind, to secure the debts of her husband. 

6. Injudicious transfers of propre rly nol interfered with by courts. —The owner 
of property has the right to dispose of it at will, and courts will not assume to 
control his disposition of it, because they are injudicious, or unwise; but free 
and voluntary consent is essential to every contract, and this is generally im- 
ported by the contract itself. 

7. Confidential relations: rule as to transactions betireen persons standing in. 
But where the parties stand to each other 1n contidential relations, the contract 
does not of itself import consent. ‘The burtheu of proving the transaction fair 
and just, and the cousent of bim who sustains the detriment, and is subject to 
the intiluence, is upon the party who takes the benefit, and in whom the trust 
Was reposed, 

8. Wife; transactions with, when she suffers loss and gains no benefit ; how re- 
garded in equity. —Transactions with a wite, looking to the relief ot a diseased 
husband, who is barassed in mind, and in dread of criminal preseention, 
from which she suffers detriment, without deriving corresponding benefit, in 
which she parts with property, without receiving au adequate valuable consid- 
eration, the parties dealing with her having knowledge of ber distressed con- 
dition, will be investigated vigilantly by courts of equity, and it there be any 
trace of undue influence from any source, or advantage taken of Ler condition, 
it will undo them. 

9% Same: sane.—Frand need not be shown, in such ease, but if the wife 
acted hastily, without time and opportunity for deliberation, in the absence 
of disinterested advice,and withont opportunity to obtain it, or, if she was acting 
under the influence of the fear of punishment of her husband, or of extreme 
terror, or, of apprehension of his impending death, and her motive was his 
relief, a court of equity must intervene and restore her to the condition in 
which she was, when induced into the transaction. 

~ 10. Husband's debts : when payment of by wife will not be disturbed. —When it 

is shown that there was no haste, no want of deliberation on the part of the 
wife, no threat of prosecuting her husband criminally, but that she bad the 
advice of friends (although sbe knew her busband’s creditors were acting with 
the advice of counsel), and that her avowed parpose in transferring a policy 
of insurance on the life of ber hasbind in payment of his debts, was to save 
the good name ot ber busbaud and children, the law cannot condemn the fair 
and intelligent exercise of such a motive, aud the transfer will not be dis- 
turbed. 


APPEAL from Mobile Chancery Court. 

Heard before Hon. H. AvsriLw. 

This was a bill in equity, filed by Annie D. Holt, wife of 
Geo. W. Holt, against G. W. Agnew, Duncan T. Parker, and 
W. A. Smith. All the facts of the case, so far as they are 
necessary to a correct report of it, are stated in the opinion 
of the court. On the hearing the Chancellor dismissed the 
bill, and his decree is assigued as error. 


Grecory L. Smrru, for appellant.—The life insurance 
policy in favor of appellant was her statutory separate estate, 
and, under the provisions of the Constitution, was not liable 
for any debts, obligations, or engagments of her husband. A 
married woman cannot, under the Constitution, mortgage or 
convey her statutory separate estate, in payment of her hus- 
band’s debt. If any statute undertakes to permit her to do 
this it would be unconstitutional, for whatever shape the 
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transaction is made to assume, if its purpose and effect is an 
appropriation of her statutory estate in payment of such 
debt, the transaction is void as to all persons not occupy- 
ing the relation of bona fide purchaser for value and without 
notice.— Weil Bros. v. Pope, 53 Ala. 385; Williams, Berney & 
Co. v. Bass, 57 Ala. 487. A wife cannot pay her husband’s 
debts by being first declared a “free dealer,” and then appro- 
priating her statutory separate estate to that purpose. The 
whole object of the constitutional provision would be destroy- 
ed by an act of the Legislature, which would permit it. A wo- 
man, however, is only declared a /eme sole as to particular acts, 
and she is still under disability as to everything except as to the 
things mentioned. The payment of her husband’s debts with 
her statytory estate is not mentioned, and she cannot, under 
the Constitution, be enabled to do so. The act of appellant, 
in transferriug the insurance policy, was not free or volun- 
tary. What was the motive? Payment of her husband's 
debt, and the Constitution does not permit it. Appellant’s 
motive was to prevent her dying husband from indictment, 
and the defendants knowing her motive took advantage of it. 
Here are dealings between a woman, and a husband dying 
from mental anxiety, coming to represent her rights, from 
weary, sleepless nights of watching over him who is dearest 
on earth to her; distracted by his delirious visions of crimi- 
nal prosecutions, with no friend to advise her, and three 
shrewd business men, aided by counsel. The transfer ought 
not to be permitted to stand, under the law and the facts. 
See 1 Story Eq. Jur. 133, 258, 339; Whelan v. Whelan, 3 Conn, 
557; Balkum v. Brear, 48 Ala. 78; Kennedy v. Marcus, 45 
Ala. ; McCabe v. Hussey, 2 D. & Clark, 440; 26 N. Y. 9. 


Joun Lirrie Saira, for appellees.—The provisions of the 
Coustitution of Alabama were not intended to fix the stat- 
utory estates of married women in mortmain. The language 
of Art. X, § 6, relates to all property which a married woman 
may acquire before or after marriage, as well by contract or 
purchase, as by inheritance, and it must therefore be applied 
to all alike. If it means that property, which a married 
woman took under a contract which expressly made it charg- 
able, at her will, for the debts of her husband, should not be 
so charged, it would violate the provisions of the contract, 
and the Constitution of the United States. The language of 
the Constitution means the same thing that such language 
means, when we find it in deed settling property on married 
women, with a provision that such property shall not be 
liable for the debts, contracts, and engagements of the hus- 


band. It is well settled that she may charge the property 
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with her husband's debts, unless the deed contains some 
further limitations on her powers. The legislature can 
authorize her to charge such property as a married womau 
who holds her property with no other restrictive words than 
those mentioned.— Robinson v. OU Neal, 56 Ala. 541; Short v. 
Battle, 52 Ala. 456; Halliday v. Jones, 57 Ala. 527; 1 Bishop 
Mar. & Div. 797-8. The act of Feb. 10, 1875, was intended 
to authorize the Chancellor to make married women such 
free dealers as the legislature could have made them, is found 
in the fact that since the passage of the act, no bill can be 
introduced to make a married woman a free dealer, unless it 
be accompanied with a transcript of the record, from the 
proper Chancery Court, showing an application to the Chan- 
cellor for that purpose, his refusal and the reasons therefor. 
The act, therefore, covers all cases, and there is no limitation 
restraining their power to mortgage their property, to pay 
the debts of the husband. The statutory separate estate is 
given by statute and may be modified by statute.—57 Ala. 527. 
The proof shows, overwhelmingly, that the defendants were 
not guilty of any fraudulent practices. There was no rela- 
tion of trust or confidence between the parties in this case, 
such as exist in cases cited by the appellant. The mere fact 
that the acts of complainant enured indirectly to the benefit 
of the defendants can not, and ought not to, force them to 
refund money which they did not receive. 


BRICKELL, C. J.—It is certainly true that the motive of 
appellant in becoming a “/ree dealer,” as it is termed, or rather 
in obtaining reliet from the disabilities of coverture as to her 
statutory or other separate estate, through the decree of the 
Chancellor in pursuance of the statute (Code of 1876, § 2731), 
was the assignment of the policy of insurance taken in her 
name, on the life of her husband, to pay the debts of her 
husband. It is also true, the appellees aided her in obtain- 
ing the decree, with full knowledge of her motive, and to 
avail themselves of the assignment in discharging the obliga- 
tion of the husband for which they were answerable as his 
sureties. The argument pressed by the counsel for the ap- 
vellant is, that though she was by the decree of the Chancel- 
Ae relieved from the disabilities of coverture, as to her stat- 
utory or other separate estate, and endowed with full capac- 
ity to buy, sell, hold, conve and mortg ge real and personal 
property, and to sue and be sued as a feme sole, yet, she was 
without capacity to make any disposition of her estate in 
payment of the debts of her husband. The incapacity is 
supposed to result from the constitutional provision: “The 
real and personal property of any female in this State, 











364 SUPREME COURT (Dec. Term, 


{Holt v. Agnew et al.j} 

acquired before marriage, and all property, real and personal, 
to which she may afterwards be entitled by gift, grant, inher- 
itance or devise, shall be and remain the separate estate and 
property of such female, and shall not be liable for any debts, 
obligations, and engagements of her husband, and may be 
devised or bequeathed by her, the same as if she were a /eme 
sole.”-—Const. 1868, Art. 14, $6: Const. 1875, Art. 10, $6. As- 
suming the truth of the proposition; it is insisted the defend- 
ants, to whom the policy of insurance was assigned for the 
purpose of paying the debts of the husband, and who used 
it for that purpose, are liable as constructive trustees to 
respond to the appellant for the moneys realized from the 
assignment. The argument is not, however, sound—the 
foundation upon which it rests, that the constitution pro- 
hibits the wife from applying the estate it secures to her, to 
the debts, obligations, or engagements of her husband, can 
not be admitted. If the terms and words of the constitution, 
had at, and prior to, its adoption, been employed in a gift or 
conveyance to, or a settlement upon, a married woman, they 
would have created an equitable separate estate. The execu- 
tion of liability of the estate for the debts of the husband 
would have been simply an expression of the implication of 
the law of an incident of the estate, and the negation of oue 
of the conveyances resulting from coverture at common law, 
attac\\ing to the estate held or acquired by the wife, to which 
the marital rights of the husband, as defined by the common 
law, attached. Tue constitution must be coustrued just as a 
conveyance or a gift in its terms would have been construed, 
ut the time of its adoption. Constitutional provisions of this 
character, framed with the view and intended to remedy de- 
fects or evils in the common law, as it had existed in the 
State, must be construed and read in the light of that law. 
When words and terms are employed in such provisions, 
having by the common law a definite signification, and there 
is not au intention manifested to attach to them some other 
signification,.it is more than presumption that they are used 
in their known and defined meaning and sense.—Cooley’s 
Cons. Sim. 74; ZYuylor v. Woods, 52 Ala. 477; Bender v. 
Meyer, 55 Ala. 596. 

By the common law, husband and wife were regarded as 
but one person, for many purposes. The legal existence of 
the wife was lost, or, as most often expressed, merged in that 
of the husband. She was without capacity to contract, and 
had not the administration of her property. By the mar- 
riage, if she was seized of an estate of inheritance, the hus- 
band became seized thereof, taking the rents and_ profits 
curing their joint lives, aud, by possibility, during his life. 
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If she had an estate of freehold, not of -inheritance, as for 
her own life, or the life of another person, the husband be- 
came seized of such estate, and entitled to the rents and 
profits during marriage. If the estate was per autre vie, the 
husband beeame a special occupant of the land during the 
life of such person. Her chattels real passed to the ‘hus- 
band, who had power to sell, assign, or make other disposi- 
tion of them, at pleasure. As to her choses in action, he had 
an unqualified right of reducing them to possession, and, 
thereby, acquiring absolute ownership of them. He could 
sue for, release, discharge, or assigu them. If, without 
reducing them to possession, or altering their character, he 
died, his rights, springing out of, and dependent on, the mar- 
ital relation, termipated with its dissolution. Of her per- 
sonal property in possession, co instanti, the marriage, title 
and possession passed to the husband. ‘And personal prop- 
erty, title to, and possession of, which acerued to, or was 
acquired by, the wife, during the coverture, became the 
absolute property of the husband. Her possession was his 
possession, because, in the eye of the common law, she was 
positively incapable of a possession distinet from that of the 
husband. These were the property rights of the husband, as 
detined and declared by the common law, and when they 
were exercised, as a necessary incident of ownership, a 
liability of the property for the payment of his debts resulted. 
For twenty years before the present provision was introduced 
into the coustitution, the statutes had enlarged the capacity 
of married women to take and hold property, and had abro- 
gated the common law rights of the husband to the estate, 
real or personal, of the wife. The purpose of the constitu- 
tion was the prevention by legislative enactment of a restora- 
tion of the common law, and the preservation of the enlarged 
capacity of the wife. Coverture does not now render her 
incapaodle of taking and holding. The capacity remains to 
her, in the words of the constitution, as if she were a /feme 
sole. Title and ownership remaining to, and residing in her, 
the husband by marriage acquiring neither, nor a right to 
either, liability for the payment of his debts, an incident of 
owners! ip, would have been excluded, without the explicit 
declaration, found in the constitution, that it should not 
attach. It is the common law liability of the property of the 
wife, for the payment of the debts of the husband—a liability 
his creditors could enforce against the consent of the wife—to 
which the constitution refers. — Bender v. Mey F. DD Ala. 576. 
It has no reference to the voluntary payment of the debts of 
the husband, as it has not to any other disposition the wife 
may make of the estate secured to her, freed from the com- 
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mon law rights of the husband, and freed from subjection to 
such rights by legislative enactment. All such dispositions 
depend for their validity upon the capacity of the wife, as 
the owner of the estate. There was no purpose to render it 
illegal for the wife to pay, or secure, the debts of the hus- 
band, if the powers conferred were large enough to embrace 
such a disposition of her estate. And it is quite au error to 
suppose that a policy is established which would be offended 
if the wife, from affection, or on any fair consideration, should 
relieve her husband from the pressure of debt. 

Prior to the statutes, or to the constitutional provision, 
whenever an estate was by the terms of its creation limited 
to the sole and separate use of a married woman, whether a 
trustee to take and hold the legal title was interposed or not, 
the property rights of the husband at common law were ex- 
cluded, an equitable estate was created. As to such estate, 
a court of equity regarded the wife as a /eme sole, and she 
could in reference to it contract, alienate, or otherwise dis- 
pose of, or charge it, as if she were fully sui juris. —Short v. 
Buttle, 52 Ala. 460; Demerrest v. Wynkoop, 3 Johns. Ch. 129. 
As we have said, by appropriate terms, the constitution 
creates an equitable separate estate, and if the statutes did 
not jutervene, and narrow and circumscribe the capacity of 
the wife to cdntract, and to alienate or charge it, and attach 
to it peculiar incidents and properties, over it she could ex- 
ercise the same power which she could have exercised over 
an equitable separate estate.—H oper v. Smith, 23 Ala. 639. 
The statutes intervene, and disable her from charging, or 
alienating it, in the payment of the husband’s debts, or from 
mortgaging or assigning, or selling it, to secure, or to pay 
any debt, or demand, whatever. They limit her power toa 
sale and conveyance, in which the husband must join, and 
which must be in weiting, attested by witnesses, or, acknowl- 
edged before an officer having authority to take and certify 
the acknowledgment of couveyances. The statutes also 
commit the estate to the care of the husband, as trustee, and 
authorize him to take the rents and profits without liability 
to account for them. These limitations upon the capacity of 
the wife, embarrassing the alienation of the estate, are found 
sometimes operating to lessen its value to her, and to render 
it of but little advantage in the maintenance of herself and 
family. From many causes the husband, without fault on 
his part, may become unsuitable as trustee to manage it, or 
it may not be safe that the rents and profits should pass into 
his possession. Whenever he becomes incapable of, and 
unfit for the discreet management and control of the estate, 


the statutes confer on the wife the right to obtain a decree 
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from the court of chancery for his removal from the trustee- 
ship, and when such a decree is obtained, another trustee is 
not interposed, but the wife has the same power and control 
over the estate, that she would have, if she were a /eme sole. 
(Code of 1876, $$ 2717-18). She may then mortgage or 
charge it as security for her own debt, or for the debt of the 
husband.— Bell v. Locke, 57 Ala. 242. 

The statates go further, and authorize the Chaneellor, on 
application of the wife, to relieve her from the disabilities ot 
coverture as to her statutory, or other separate estate, and 
empowering her to buy, sell, hold, convey and mortgage real 
and personal property, and to sue and be sued as a /eme sole. 
The words of the statute are plain and unambiguous, and the 
power of disposition conferred on the wife is very broad when 
she is relieved of the disabilities of coverture ; there is no ex- 
clusion of her power to mortgage, or to assign, her estate to 
secure the payment of the debts of the husband. The power 
to mortgage, to sell, or otherwise transfer, is general and un- 
limited, and there can be no reason for engrafting an excep- 
tion of mortgages, or transfers of any kind, to secure the 
debts of the husband. The exception would be repugnant 
to, and inconsistent with the terms of the statute. Passing 
upon a private statute, enabling a married woman to receive 
‘and hold property by gift, purchase, or inheritance, as a fexie 
sole, this court, in Perryman v. Greer, 39 Ala. 133, declared 
there was no doubt of her capacity to mortgage such estate 
as security for the debt of the husband. ‘The appellant had - 
full capacity, after being relieved of the disabilities of cover- 
ture by the decree of the Chancellor, to assign, or to sell, the 
policy of insurance, in tie payment of her husband’s debts. 
It must, however, be observed that the statute does not con- 
fer on the wife, a general or unlimited power of contracting. 
It is only her capacity to buy, sell, hold, convey, and mort- 
gage, which is enlarged. 

It is insisted that although the appellant may have been 
sui juris, of full capacity to assign and sell the policy of in- 
surance, yet it is shown that advantage was taken of the dis- 
tressing circumstances by which she was surrounded to press 
her into the transaction, when she was without the aid of the 
advice of counsel, or of disinterested friends, and without 
opportunity to procure it, the appellees having the benefit of 
the advice of counsel, which they were pursuing. The ca- 
pacity. the right to dispose of property at will and pleasure, 
is an incident of its owners' ip, which the law recognizes, and 
neither courts of law, nor of equity, can assume to control it, 
or to annul dispositions, because they may be esteemed inju- 
dicious, unwise, or improvident, or because they may not be 
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such as a prudent man would make, or a just, generous, and 
honorable man would consent to receive. Consent, free and 
voluntary, is, however, an essential element of every contract 
and of every disposition of property. The contract, or the 
disposition, whatever may be its form, or character, gen- 
erally, of itself, imports consent, and is sufficient evidence of 
it. There are relations in life, in which influence is acquired 
by the one party, and confidence reposed by the other—rela- 
tions of which we usually speak as confidential, that open the 
way and afford opportunity for impositions, or undue in flu- 
ence, and yet, rather close the door to, and render difficult, 
the detection of its exercise. Such are the known relafions 
of trustee, and cestui que trust, guardian and ward, attorney 
and client, principal and agent, husband and wife, but the 
number or character of the relations are not defined by law ; 
“all the variety of relations in which dominion may be exer- 
cised by one person over another,” fall within the general 
term confidential relations. Wher, in such relation, the party 
subject to imposition, to undue influence, enters into a con- 
tract with, or makes a disposition of property to the other, 
from which detriment is sustained by the one, and benefit 
derived by the other, upon principles of public policy, there 
is no presumption of consent ; the act or contract does not of 
itself import it. The law casts the burthen of proving the 
transaction fair and just, and the free consent of him who 
sustains the detriment, and is subject to the influence, upon 
the party who takes the benefit, and in whom trust was re- 
posed.—Johison v. Johnson, 5 Ala. 90; Suzan v. Trulmin, 9 
Ala. 684; Lowery v. Ferguson, 54 Ala. 510; Malone v. Kelly, 
th. 532; Dickinson v. Bradford, 59 Ala. 581; Lanier v. Wad- 
dell, 62 Ala. 347. In all these cases, it is a very material and 
important circumstance, which may relieve the transaction 
of much of the suspicion attaching to it, and tend to show 
the spontancity of the cestui que trust, if he had fall opportu- 
nity to obtain, and in fact did obtain competent and inde- 
pendent advice in reference to the transaction from counsel, 
or from disinterested friends, who were bound to him, and 
not subject to the influence of the trustee.—Kerr on Fraud, 
151; Malone v. Kelly, 54 Ala. 546. On the other hand, if the 
cestui que trust has not such advice, and the trustee has it, 
and is acting upon it, the fact is as material and importaut, 
and it may be safely said, the transaction can but seldom 
stand vigorous judicial investigation.— Aempson v. Ashhee, R. 
10 Ch. App. 19; Baker v. Bradley, 7 DeG. Me. & G. 621; 
Clarkson v. Hanaway, 2 P. Wm. 205; Coffman v. Lookout 
Bank, (Sup. Ct. Tennessee) ; Southern Law Journal, April, 
$81, 275. 
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In this case, it cannot be said there was auy relation of 
trust and confidence existing between the parties. To the 
fidelity and iutegrity of the appellees, the appellant did not 
commit her interest, nor did she look to them for advice or 
protection. They met, and by her own act and upon her 
own suggestion, ‘they were invited into the relation of par- 
ties contracting with her, that she might obtain relief for her 
husband, afflicted by disease, harassed in mind because of 
the official default, from which he apprehended the most se- 
rious and extremest consequences. Transactions with her 
looking to the relief of her husband, from which she sustains 
detriment, and does not derive corresponding benefit, in 
which she parts with property, or rights of property, ‘and 
does not obtain an adequate, valuable consideration, in view 
of her distressed condition, which was known to the appel- 
lees, the plainest considerations, and highest obligations of 
right and justice, compel a court of equity to investigate 
jealously and vigilantly, and to undo them, if there be any 
traces of undue influence from any source, or of advantage 
taken of her condition. Fraud or imposition may not be 
shown—of either the parties may be fully acquitted, yet. if 
she has acted hastily, without time and opportunity for de- 
liberation, in the absence of disinterested advice, and without 
opportunity to obtain it, or if she was acting under the influ- 
ence of threats of the punishment of her husband, or of ex- 
treme terror, or of apprehension of his impending death, 
and her motive was his relief, a court of equity must inter- 
vene, and restore her to the condition in which she was, when 
induced into the transaction. The doctrine upon which the 
courts act, when a party, by the force of circumstances, is 
reduced to a condition in which he cannot deal upon terms 
of equality with another, and is peculiarly subject to oppres- 
sion, or imposition, or to undue influence, is thus expressed 
by Judge Story : “ As, where he does an act, or makes a con- 
tract, when he is under duress, or the influence of extreme 
terror, or of threats, or of apprehension short of duress. 
For, in cases of this sort, he has no free will, but stands in 
vinculis, and the constant rule in equity is, that, where a party 
is not a free agent, and is not equal to protecting himself, 
the court will protect him.” * * “Qn this account 
courts of equity watch with extreme jealousy, all contracts 
made by a party while under imprisonment, and, if there is 
the slightest ground to suspect oppression in such cases, they 
will set the contracts aside. Circumstances, also, of extreme 
necessity and distress of the party, although pot accompa- 
nied by any direct restraint or duress, may, in like manner, 


so overcome his frse agency as to justify the court in setting 
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aside a contract made by him, on account of some oppres- 
sion, or fraudulent advantage, or imposition, attendant upon 
ack Story Eq. § 239. And so in cases of surprise, of sud- 
den action without due deliberation, if there is great inequal- 
ity of consideration in the transaction, and advantage is 
taken of the circumstances which mislead, confuse or disturb 
the reason and judgment, the court will intervene.—1 Story 
Eq. § 251. In all this class of cases it must be borne in 
mind that the distressed or necessitous condition of the party 
does not deprive him of the capacity to contract or of the 
capacity to dispose of his property in mere benevolence and 
generosity. Incapability would add to, and aggravate, rather 
than mitigate his misfortunes. Nor is the fact that in the 
light of subsequent events he may decree his transactions 
improvident, or that he does not obtain from them the antic- 

ipated benefits, or he suffers disappointment from any cause 
not traceable to the party with whom he deals, a ground or 
reason for setting tiem aside. All that can be said is, the 
circumstances excite the jealousy and vigilance of a court of 
equity, and when to them is added improvidence in the trans- 
action, the court will interfere if there be traces of fraud, of 
undue advantage, or of surprise.— Nall v. Boyer, 30 Penn. St. 
99; Green v. Thompson, 2 Fred. Eq. 365. 

The facts of this case, as we collect them from the evidence 
are, that the husband of appellant had been, and was the 
secretary of an insurance company, having the custody of its 
funds, and the appellees were sureties on his official bond, 
answerable for his defaults. In August, 1875, his health 
failed, and continued to decline until his death in January, 
1876. 

In October, he ceased to attend to his duties as secretary, 
and was thereafter confined to his room. From the first of 
his illness, he manifested frequent terror and alarm, start- 
ing from fright i in his sleep, which was nearly always restless 
and disturbed. His whole conduct at home, with bis fam- 
ily, indicated that he was laboring under the constant appre- 
hension of some impending evil, or misfortune, and of course 
the appellant was deeply distressed because of his condition. 
Soon after he was confined to his room, he confessed to the 
appellant that he was a defaulter to the insurance company 
in a large sum, probably seven or eight thousand dollars, and 
expressed fears that the company would prosecute him crim- 
inally. This added to her grief, and after consultation, they 
sent for his relative, William B. Holt, to whom he communi- 
cated the fact of his default, and from whom he requested 
assistance to satisfy it. The appellant was present at the 


interview, and voluntarily expressed her wiliingness to give 
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up everything she possessed to make good her husband’s de- 
fault. Atasecond interview, William B. Holt informed the 
husband that he could not aid him in paying the default, and 
advised him to send for bis sureties, and disclose the facts to 
them, as they were then uninformed of them. Smith, one 
of the sureties, was sent for and was informed of the default. 
No harshness, no threats, were indulged in by Smith, and so 
far as is shown, not an unkind expression. Without the 
presence of her husband, voluntarily, the appellant begged 
Smith to assist in relieving him, expressing a willingness to 
give up everything they possessed, for his relief. The ap- 
pellee, Parker, was by Smith informed of the default, and 
visited the husband at his instance. To him, as to Smith, 
the fact of the default and its probable amount was communi- 
cated. The interview was in the presence of the appellant, 
and though Parker had not spoken of, or demanded indem- 
nity or security, the appellant again voluntarily expressed a 
willingness to give up everything for the relief of the hus- 
band. In answer to an enquiry from the husband, if he was 
liable to a criminal prosecution, Parker answered, that he 
believed the insurance company would be satisfied if the 
money was paid. 

The next day Parker, at the request of the husband, again 
visited him, and during the interview, which was in the pres- 
ence of the appellant, the proposition was made by the hus- 
band to turn over to his sureties sundry notes, a policy of 
insurance in his own name, on his life, issued by the Mobile 
Life Insurance Company ; and the policy of insurance, (now 
the matter of controversy), issued to the appellant on his 
life, for four thousand dollars, by the Alabama Gold Life 
Insurance Company. The husband explained to the appel- 
lant that this policy was payable to and could be assigned 
by her only, and she expressed her willingness to make the 
assignment, without being solicited or persuaded by Parker, 
and in the absence of any expression of an apprehension of 
the criminal prosecution of her husband, by him, or by her, 
or any allusion to such a prosecution. The policies were de- 
livered to Parker, and he procured his attorneys to endorse 
on them the proper assignments, which were executed a few 
days thereafter, in the presence of Parker and William B. 
Holt, ana after full explanation to the appellant that she had 
the property in and the sole power of disposing of the policy 
payable to her. Afterwards, Parker was informed by his 
attorneys, that it was doubtful whether the assignment made 
of the policy by appellant and her husband, would pass title 
to it, and suggested that if she was willing to be made a /ree 
dealer, she could then, in her own name, make a valid assign- 
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ment. The appellant, upon being informed of these facts, 
consented to make application to be relieved of the disabil- 
ities of covertare, and at her request, William B. Holt be- 
came, aud acted as, her next friend in the proceedings for that 
purpose. He read to her the petition, explained fully its 
nature, and that the motive was to enable her to make a bet- 
ter and more effectual assignment of the policy of insurance. 
After being relieved of the disabilities of coverture, she 
executed a new assignment of the policy in the presence of 
a notary public, after it was read to her. This assignment 
was executed in the presence of Parker and the husband. 
A sale of the policy to the Gold Life Insurance Company 
was then negotiated, but they declined concluding it with 
any qne but the appellant. She visited the office of the 
company, attended by the appellee, Agnew, to consummate 
the sale, and in his absence, had an interview with the pres- 
ident and attorney of the company. The attorney was very 
prudent and careful, in inquiring if she was making the sale 
from fear, compulsion, or undue influence, from any source ; 
or from the fear that a criminal prosecution would be com- 
menced against her husband, if his default was not satisfied ; 
all of which she disavowed. She avowed that she was act- 
ing freely to save the good name of her husband and their 
children. When reminded that if her husband recovered, 
his health would probably be so impaired that he could not 
obtain another insurance on his life, declaring Parker aud 
Agnew had been her husband's best friends, and very kind 
to him, she said the policy really belonged to them, for it 
would have lapsed if they had not paid the last premium. 
The sale was made, the money paid to her, and she was ad- 
vised not to part with it, but to keep it for the support of 
herself and children. Six weeks or more elapsed after the 
first suggestion of an assignment of the policy of insurance 
before the sale and payment of the money to the appellees, 
by whom it was applied in payment of the husband’s default. 

With some minuteness we have detailed the facts as we 
collect them from the evidence, because all cases of this kind 
depend essentially upon their own peculiar circumstances. 
As is to be expected, there is some conflict in the evidence ; 
but the facts stated, we regard as fully proved, and reject as 
disproved, other facts of which there may be some evidence. 

It is obvious there was no haste, no want of deliberation 
upon the part of tue appellant in this transaction, nor was 
there the want of opportunity to consult counsel if she had 
desired. Nor was there the absence of the advice of disin- 
terested friends. The relation of her husband, William B. 


Holt, to whom they gave the first informatitu of the hus- 
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band’s default, and in whom they reposed confidence, was 
cognizant of all the circumstances, and acting as her next 
friend in the prosecution of her application to be made a /ree 
dealer, was in some degree, a participant in the transaction. 

He was not under the influence of the appellees, was with- 
out any motive to promote specially their interests, and had 
every motive to guard and protect the rights and interests of 
the appellant. ‘To her, he was bound by the ties of relation- 
ship, and by the confidence and trust in him, which she and 
her husband clearly manifested. While it is not expressly 
shown that in words he advised the transaction, it is appa- 
rent that it had full sanction and approval, and his conduct 
was the equivalent of the most unqualified advice in words. 
Nor was there any misconception, or mistake of facts, or of 
her rights by the appellant. At all times, it was fully ex- 
plained to her, that the policy belonged to her, and she alone 
had capacity to dispose of it. Nor was there importunity or 
persuasion on the part of the appellees. Upon her own sug- 
gestion, springing from her love of her husband, she from 
the first information of his distressed pecuniary condition, 
avowed her willingness to yield everything for his relief. 
Nor was she uninformed that the appellees had, and were 
acting with the advice of counsel, and that all the proceedings 
which were taken were intended to enable her to make a valid 
effectual assignment of the policy of insurance. 

There was no imprisonment, no threat of it, nor of the 
eriminal prosecution of the husband. The apprehension of 
prosecution, or of imprisonment, was one of the terrors vex- 
ing and harassing him, but it seems to have possessed him 
only, and when in the presence of the attorney and president 
of the insurance company, the appellant had every motive to 
speak freely and candidly, she disavowed being influenced 
by any such apprehension, or by auy fear or compulsion. 
Then she avowed what we cannot, in view of all the evidence 
doubt, was her real controlling motive, the desire and pur- 
pose to relieve her husband, and as far as possible the pres- 
ervation untarnished, of his good name, alone influenced her. 
Such a motive will influence the wife, and we cannot say the 
law disapproves or condemns its fair, intelligent, spontaneous 
gratification. All the courts can do, is to be vigilant and 
jealous in guarding and protecting her from all abuse of the 
confidence her relation compels, and from all practices upon 
her affections by the more calculating, or the more wary, or 
more artful. When her confidence is not abused ; when no * 
advantage is taken of her condition when she acts intelli- 
gently and spontaneously, free from all circumvention, hav- 
ing full capacity, her executed contracts cannot be undone by 
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any court.—DeRange v. Elliott, (8 C. E. Green) 23 N. J. Eq. 
486. 

We have examined the evidence in this cause again and 
again, and after most patient consideration, and with an anx- 
ious solicitude to guard and protect the appellant, we cannot 
find proofs which would justify us in undoing the transac- 
tion, and compelling the appellees to restore her the money 
with which she voluntarily, and intelligently parted. These 
observations dispose of the case, and the decree of the Chan- 
cellor is aftlrmed. 


Houston et al. v. Hilton et al. 


Action to Recover Value of Lease-hold Interest in Land; Plea, 
Statute of Frauds. 


1. Dauplicity in a complaint not ground of demurrer.—Daplicity in a com- 
plaint could only be reached, at common law, by special demurrers, and since 
the abolition of sach demurrers, is not a ground of demurrer. 

2. Vendee of land under parol contract; when cannot resist action for purchase- 
money. — When the vendee of lands, or of an iuterest therein under a parol 
contract, takes possession under it, and his vendor is able and willing to pro- 
tect him in the quiet enjoyment, he cannot successfully resist an action for the 
purchase-money. 

3. Error is not presumed, but must be shown. —When the bill of exceptions 
does not set out all the evidence, this court will presume that the proof justi- 
fied the rulings of the court below, unless the presumption is repelled by the 
record. 


AppEAL from Cleburne Cirenit Court. 

Tried before Hon. W. L. Warrock. 

This action was brought Aug. 14, 1878, by J. C., T. P., A. B., 
W. W. and E. E. Hilton, against M. L. Pinson and J. W. Hous- 
ton. The complaint contained a count on an account stated, 
and a second count in these words, “Plaintiffs claim of the 
defendants the further sum of four hundred dollars due on 
account stated, or verbal and written agreement, for a lease- 
hold estate, for (describing the land), which promise was 
made by the defendants on or about February 15th, 1876, 
and due June 10th, 1878.” The defendants demurred to this 
complaint because—1. It was bad for duplicity, seeking a re- 
covery on a verbal and written agreement, and on account 
stated. 2. Because it stated three causes of action, and was 
vague and uncertain. The court overruled the demurrer and 
defendants excepted. The defendants then pleaded “ in 


meet by consent”—1. Non-assumpsit. 2. The statute of 
OT., LXVIT, 
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frauds. On the trial the plaintiffs read in evidence a lease 
from Walter Bell to them, conveying certain lands for a term 
of eleven years, commencing January Ist, 1874, and offered 
to read a transfer of this lease to the defendants, which was 
as follows: “For value received we do hereby transfer all 
our rights, claims and lease unto J. W. Houston and M. L. 
Pinson, to the above lease on (describing the land).” The 
defendants objected to this transfer as evidence, because it 
did not express the consideration, and was void under the 
statute of frauds. The court overruled the objection, and 
defendants excepted. The consideration of this transfer was 
the sum of eight hundred dollars, one-half of which was 
paid in cash, and the remainder the defendants promised 
verbally to pay whenever Walter Bell should obtain a title 
to a part of the lands demised by him, by the termination of 
a cause then pending in the Circuit Court of Cleburne 
county, wherein Mrs. Elvira Chilton was plaintiff, and said 
Bell was defendant. Mrs. Chilton recovered a judgment in 
the suit, but failed to pay the value of the improvements on 
the land within the time allowed by law. The defendant 
paid to the clerk of the court within three months thereafter 
the assessed value of the land. The defendant introduced 
evidence to show that the defendants did not agree to pay 
‘the four hundred dollars, if the said Bell acquired title to the 
land by the payment of its assessed value. The court, at the 
request of the plaintiff, charged the jury, that if they be- 
lieved from the evidence that “the parties intended the pay- 
ment of the four hundred dollars to depend on the success- 
ful termination of the litigation in favor of Bell, that when 
Bell paid the assessed value of the land, then he was suc- 
cessful, and the four hundred dollars became due, if the jury 
believed that the payment depended alone on the successful 
termination of the suit.” ‘The defendants excepted to the 
giving of this charge. The court, of its own motion, charged 
the jury, “that the jury might find for the plaintiffs if they 
believed from the evidence that the parties to the contract 
sued on, intended that the sum of money should become pay- 
able whenever Bell should obtain a title to the lands in con- 
troversy in the suit between him and Elvira Chilton, by the 
termination of said suit.” The detendants excepted to this 
charge. The defendants then asked the court in writing to 
eharge the jury—l1. “That the plaintiffs cannot recover un- 
less they believe from the evidence that the defendants ad- 
mitted to the plaintiffs, or some one of them, that they were 
indebted to the plaintiffs in a certain sum of money uncon- 
ditionally.” 2. “The plaintiffs are not entitled to recover in 
this action unless the evidence shows an unqualified admis- 
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sion by the defendants that they were indebted to the plain- 
tiffs in a certain sum of money.” These charges the court 
refused to give, and the defendants excepted to each refusal. 
The errors assigned are, overruling the demurrer to the com- 
plaint, admitting the transfer of the lease in evidence, and giv- 
ing and in refusing the charges as shown above. 


Samira & Swmira, for appellants.—The demurrer to the 
second count of the complaint should have been sustained. 
It contains matter for three separate counts, which were im- 
properly put in one. The transfer of the lease did not de- 
scribe the lands, nor did it express the consideration, and as 
the contract was executory the statute of frauds avoided it. 
Parker, Adivr, v. Hills, 50 Ata. The charges given by the 
court were erroneous. The grantor in the lease was to ob- 
tain a title to the lands in the suit between himself and Mrs. 
Chilton. This title he did not acquire ; on the contrary, Mrs. 
Chilton recovered a judgment against him. S/e acquired the 
title, and is only debarred from obtaining a writ of possession 
by Bell's payment of the money into “court. The charges, 
which were refused, should have been given, for there must 
be some proof to show that after the conditional promise to 
pay the four huudred dollars, the defendants acknowledged 
that the condition had occurred which made them liable be- 
fore plaintiffs could recover, as on an account stated. 


STONE, J.—Duplicity in a complaint, or in a plea, unless 
it be a plea in abatement, is not a ground of demurrer in 
this State. It could only ‘be reached by special demurrer at 
common law; and as special demurrers are abolished by 
statute in this State, save, perhaps, as to dilatory pleadings, 
such irregularity in a complaint i is harmless.—2 Brick. Dig. 
333, $$ 5d, 56, et seq ; Code of 1876, § 3005. 

The testimony in this case tended to show that the Hiltons 
held a lease from Bell, commencing January Ist, 1874, to 
continue eleven years, on two half sections of land—E. } see. 
33, and W. 3 sec. 34. A suit was pending in favor of Chil- 
ton against Bell, for the half section in thirty-four. The 
Hiltons sold this lease-hold interest to Houston & Pinson, 
receiving in part payment four hundred and fifty dollars ; and 
the testimony tends to show that the transfer of the lease by 
Hiltons to Houston & Pinson was made in consideration of 
$450 paid in cash, and of the further sum of four hundred 
dollars the defendants promised to pay, whenever said Bell 
should obtain a title to the W. } of said section 34, by the 
termination of the said suit of “Chilton against Bell. The 


bill of exceptions states it does not set out all the evidence, 
Vor, LXVII. 
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and it is our duty to draw every reasonable inference, and to 
presume the proof of facts necessary to sustain the rulings 
of the court, unless the bill of exceptions repels such infer- 
ence.—1 Brick Dig. 336,§ 12. We feel it our duty to pre- 
sume, and suppose it isa fact, that Houston & Pinson took 
possession of the premises, when they purchased the lease 
from the Hiltons. In construing the charges, we will sup- 
pose they received such possession, and had not been dis- 
turbed in its enjoyment. 

A sale of lands, or of an interest in lands, even by oral 
contract, does not fall of its own weight.— Gillespie v. Battle, 
15 Ala. 276. A vendee of land under a parol contract, who 
has given his note for the purchase-money, and been let into 
possession, cannot avoid its payment on the ground that the 
contract is void by the statute of frauds.—hodes v. Storr, 
7 Ala. 346. If the purchaser takes and retains possession of 
the land, he cannot recover money paid under a verbal pur- 
chase.— Cope v. Williams, 4 Ala. 362 ; Donaldson v. Waters, 30 
Ala. 175. Possession by the vendee, with the consent of the 
vendor, under a parol contract for the sale of land, under the 
old statute, took the case out of the statute of frauds.— Dan- 
Jorth v. Laney, 28 Ala. 274. Our statute of frauds—section 


.2121, Code, 1876—requires, “ that in contracts for the sale of 
lands, or of any interest therein, except leases for a term not 
longer than one year, the agreement, or some note or memo- 
randum thereof, must be in writing, expressing the consider- 
ation, and subscribed by the party to be charged therewith, 
or some other person by him thereunto lawfully authorized 


in writing ; unless the purchase-money, or a portion thereof, 
be paid, and tne purchaser be put in possession of the land 
by the seller.” But even conceding that the Hiltous did not 
contract in writing, yet, if Houston & Pinson took possession 
under the agreement, and the Hiltons are able and willing to 
protect them in the quiet enjoyment of the term, payment 
of the purchase-money cannot be successfully resisted.— Al- 
derson v. Harvis, 12 Ala. 580; Lumpkin v. Reese, 7 Ala. 173. 
The pith and substance of the agreement made between 
-the Hiltons and Houston & Pinson, was, that the latter 
should not be molested in the enjoyment of the leasehold 
estate during the continuance of the lease. ‘That result ob- 
tained, it was a matter of no moment to them whether Bell 
recovered the land by the verdict of the jury in his favor, 
and judgment thereon, or, by paying to the clerk of the court 
for the use of the plaintiff, the value of the lands and tene- 
ments as assessed by the jury, on the default of the plaintiff 
to pay the excess of value of the permanent improvements 
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over the value of the rents.—Code of 1876, § 2954; Helven- 
stein v. Higgeson, 35 Ala. 259; Teague v. Wade, 59 Ala. 369. 
In the two affirmative charges given to the jury, the Circuit 
Court conformed to the rules above declared, and did not 
err. The two charges asked, hinge the plaintiffs’ right to 
recover any thing in this action on the question, whether de- 
fendants unconditionally admitted an indebtedness to plain- 
tiffs. The record, in effect, informs us it does not contain 
all the evidence. Indeed, there is testimony tending to show 
plaintiffs’ right to recover, independent of any admission de- 
fendants may have made. But if this were not so, it would 
be our duty, in favor of the correct ruling of the Circuit 
Court, to presume there was evidence of the liability of the de- 
fendants, other than that which rested on their admissions. 
Error cannot be presumed, but must be shown.—1 Brick. 
Dig. 340, $$ 71, 74; Williams v. Barksdale, 58 Ala. 288. 
Affirmed. 


Reynolds et al. v. Simpkins. 


Attachment for Rent and Advances, instituted before Justice of 
the Peace. 


1. Altachment before justice ; objections must be made before justice for irrequ- 
larity in proceedings.—On appeal to the circuit court, in attachment proceed- 
ings commenced before justices of the peace, no objections can be there raised 
to the irregularity of the proceedings, which was not taken before the justice, 
although if presented in time it might have been fatul to the proceedings, but 
a complaint filed in such a case in the circuit court which is only an amplifi- 
cation of that previously filed in the justice’s court, is unobjectionable. 

2. Discontinuance; when discontinuance as to oae defendint operates as dis- 
continuance lo all, and whenit does not.—When several defendants are sued and 
served with process, a discontinuance as to one of them, without a sufficient 
legal excuse therefor, operates as a discontinuance of the whole action ; but in 
such a case, when one of the defendants interposes a plea of infancy, or other 
similar personal defense, the plaintiff may admit its truth and discontinue the 
case as to such defendant, without prejudice to the case against his co-defend- 
ant. 

3. Same; may be entered without prejudice when evidence shows disability. 
When, in such a case, the evidence introduced on the trial of a cause, shows 
that there is no legal cause of action against one of several defendants, by rea- 
son of such personal defense of infancy, even thongh it is not formally pre- 
sented by plea, the plaintiff may, on motion, discontinue as to such defendant, 
without prejadicing his case against the other defendants. 


AppEAL from the City Court of Selma. 
Tried before Hon. JoHN HENDERSON: 
Vou. LXvIi. 
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On October 27th, 1879, J. F. B. Simpkins made an affida- 
vit before a justice of the peace, stating “that Esther Rey- 
nolds and George Reynolds were indebted to him in the sum 
of forty-five dollars for rent, and advances after allowing all 
just off-sets and discounts, and the said Esther Reynolds and 
George Reynolds had removed a part of the crop without 
payingfrent and advances.” An attachment was issued on 
the same day against Esther and George Reynolds, and was 
levied on certain property, as property belonging to the de- 
fendants. The plaintiff filed a complaint in the justice’s court 
in these words’: “ Plaintiff claims of the defendant $45 for 
rent and advances: from said defendants on, to-wit, October 
Ist, 1878.” The defendants pleaded that they were “ not in- 
debted in manner and form as alleged in the complaint.” 
The justice rendered a judgment against the defendants for 
the debt. The defendants then carried the case, by appeal, 
to the City Court of Selma, where the plaintiff filed a com- 
plaint, containing two counts, the first of which claimed $25 
for “rent of land rented by plaintiff to defendants, and due 
October first, 1879.” The second count claimed $30 “ for ad- 
vances made during the year 1879, by the plaintiff as land- 
lord to defendants as tenants, to enable them to make a crop 
on lands in Dallas county, and due October 1, 1879.” The 
defendapts demurred to the complaint on the ground that it 
was a departure from the original complaint, made a new 
case, and was inconsistent with it. The court overruled this 
demurrer, and the defendant excepted. The defendant 
moved to dismiss the attachment, and “ dissolve the lien, be- 
cause the debt on which the attachment was founded was not 
for rent of land or for advances, and was not a debt for 
which an attachment was authorized.” The plaintiff also 
moved to quash the attachment. The court overruled these 
motions, and the defendant excepted. 'The case was tried by 
the court without a jury, on the defendant’s plea, which avers 
that “the defendants did not rent the lands in manner and 
form as alleged.” The judgment entry recites the fact that 
the infancy of George Reynolds had been shown to the court 
(this entry is set out in the opinion of the court), and there- 
upon the plaintiff was permitted to amend his complaint by 
striking out the name of George Reynolds. The defendant 
then moved to strike the cause from the docket because it 
was discontinued by this action of the court. The court 
overruled this motion, and defendant excepted. There wasa 
verdict, and judgment for the plaintiff. The errors assigned 
are—l. The judgment of the court; 2. The refusal to quash 
the attachment ; 3. Refusing to dismiss the case when there 
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was a discontinuance as to George Reynolds without a plea 
of infancy having been interposed. 


Sumrer Lea, for appellant. 
Pettus, Dawson & TILLMAN, for appellee. 


SOMERVILLE, J.--In Staggers v. Washington, 56 Ala. 
225, it is held, that where an attachment is commenced be- 
fore a justice of the peace, and an appeal is taken to the 
Circuit Court, no objection can be there raised to the regu- 
larity of the proceedings, which was not taken before the jus- 
tice’s court, although, if presented in time, it might have been 
fatal to the proceedings.—Code, (1876) § 3693. If there is 
any force in the objections urged, as presented by the motion 
in the City Court to quash, or the one to dissolve the attach- 
ment proceedings in this case, they came too late.—City 
Court of Sedma v. Stewart, 67 Ala. 

The complaint filed in the City Court did not introduce a 
new case, or cause of action, but was clearly a mere amplifi- 
cation of the informal statement of the same cause of action 
made in the primary court, in which the attachment was com- 
menced. 

It is insisted by appellant that there has been a discontin- 
vance of the entire case by reason of the action of the plain- 
tiff in the City Court. The judgment entry contains the fol- 
lowing recital : “ It appearing from the evidence introduced 
on the trial of the cause, that George Reynolds was a minor, 
at the time the several contracts sued on, were made, and 
still is a minor, thereupon, on motion of the plaintiff, leave 
is granted to the plaintiff to amend his complaint by strik- 
ing out the name of said George Reynolds as a party defend- 
ant from the writ of attachment and the complaint; 
which is done against the objection of the defendants, and 
the defendants excepted to the ruling of the court.” 

The rule is, that, where several defendants are sued and 
served with process, a discontinuance as to one of them, 
without a sufficient reason therefor, operates as a discontinu- 
ance of the whole action.— Whilaker v. Van Horn, 43 Ala. 255; 
1 Chitty Pl. 578. 

When a plea is filed setting up infancy, bankruptcy, cover- 
ture, or other like personal defense, there can be no question 
of the proposition, that the plaintiff can admit the truth of 
the plea, and, on application to the court, discontinue as to 
the defendant who interposes such defense, without prejudice 
to the status of his action against the other co-defendants. 
Cuyler v. Coats, 10 How. Practice Rep. 141 ; 1 Chitty Pl. 578. 


Vou, LXvIt. 
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We see no reason for construing this mere technical rule 
of pleadings so as to embarrass judicial proceedings and ope- 
rate with harshness upon litigants. We think, where the 
evidence introduced upon the trial of a cause shows, to the 
satisfaction of the plaintiff’s counsel and the court, that 
there is no legal cause of action against one of several de- 
fendants by reason of a personal defense, as for example, 
that of infancy or coverture, even though it is not formally 
presented by plea, the plaintiff may, on motion, discontinue 
as to such defendant without prejudice, so far as the others 
are concerned.— Pell v. Pell and Wife, 20 I. 126. 

The judgment of the Selma City Court is affirmed. 


Bank of Mobile et al. v. Dunn etal. 


Bill in Equity, by Assignees, for Directions as to Execution of 
Trusts. 


1. Construction of conveyances, object of.—The object of all construction of 
contracts or conveyances is, to ascertain, and if possible, give effect to the in- 
tention of the parties, and if that intention is not clearly or distinetly ex- 
pressed, if the words of the instrument are general, or, if there is ambiguity 
or expression admitting of two or more constructions, that construction must 
be adopted which will make the instrument available in all its parts, and for 
all its purposes, rather than one which would defeat it in any respect. 

2. Assignment for benefit of creditors ; construction of.— Assiguments for the 
benefit of creditors are subject to the same rules of construction which are 
applied to other contracts or conveyances, and the circumstances surrounding 
the parties when the assignment was executed, the motives leading to its exe- 
cution and the objects to be aeecomplished, should, if there is a want of clear- 
ness in its terms, leaving the intention doubtful or uncertain, be regarded in 
construing them. 

3. Same; description of debts meluded in.—No narrowness or closeness of 
construction 1s adopted in assignments for the benefit of creditors ; if, upon 
a fair and just interpretation of the terms of description of the debts included 
therein, they are broad enough to comprehend a particular debt which is not 
within its precise words, it is suflicient. 

4. Same; rule applied in this case.—Where a debtor in failing circumstances 
assigned all his individual property for the benefit of bis individual creditors, 
who were to be paid in full, direeting the surplus to be applied equally to the 
payment of the debt due several named mereantile partnerships, of which he 
was a member, a debt dne by another dissolved partnership not specially 
named, of which the assignor was a member, and whose debts on its dissolu- 
tion he assumed and promised to pay, is an individual debt within the terms 
of the assignment. 


AppEAL from Mobile Chancery Court. 
Heard before Hon. H. AustTimt. 
On January 31, 1874, James Crawford, of Mobile, assigned 
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all his individual property to W. D. Dunn and W. G. Jones, 
in trust, for the payment of the debts due by him to his in- 
dividual creditors, equally and ratably, and if there should 
be any surplus remaining of the proceeds of such property, 
after paying his individual creditors, that such surplus should 
be applied to the payment of the debts and liabilities of mer- 
cantile firms, of which he then was, or had been a partner. 
Schedules of the property conveyed, and of the individual 
debts of James Crawford were attached to the assignment. 
The assignees were creditors of James Crawford, and filed 
their bill, alleging that fact, and many others, tu show that 
they were entitled to be directed by the Court of Chancery, 
in the proper management and execution of the trusts im- 
posed on them by the assignment. A copy of the assign- 
ment was attached to the bill, in which, after reciting that 
James Crawford had been for many years engaged in busi- 
ness individually in Mobile, and also as member of various 
mercantile partnerships, which are named, in Mobile and 
New York, and by reason of losses sustained by these part- 
nerships, had become unable to pay his individual debts and 
liabilities, and having a large amount of property, and being 
desirous that all his individual property should be applied to 
the payment of each and all his individual debts ratably, and 
that the surplus of such property, if any, after paying such 
individual debts and liabilities, should be applied to the pay-. 
ment of the partnership debts of the said several mercantile 
firms, of which he was a member, assigned all his individual 
property to W. D. Dann and W. G. Jones to sell as they 
deemed best, directing them to collect all claims due, &c., 
and giving them full power as to these matters, and directing 
that all his indieldenl debts or liabilities should be paid in 
full, but if such debts were omitted by accident or otherwise 
from the schedules attached, they were nevertheless to be 
paid in full, as if they were included thereinv, and if the money 
arising from the sale of the property should be insufficient 
to pay such debts in full, they should be paid pro ra/a. The 
surplus, if any, after paying the expenses of the trust and the 
individual debts, should be used for the “ payment of the 
partnership debts of the said several mercantile firms, of 
which the assignor was, or is, a member.” There was a 
reference to the register to ascertain who were the individual 
creditors of James Crawford, and he reported a number of 
names, but reported that the Bank of Mobile, and the Citi- 
zens’ Mutual Insurance Co. were not individual creditors of 
James Crawford. The facts ia regard to these claims were 
that they were created originally by James Crawford indi- 


vidually, and that afterwards there was a partnership of 
VoL. LXVII. 
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Crawford & Son, which was composed of James Crawford 
and his son, Robert C. Crawford, aud the notes evidencing 
these claims were signed James Crawford & Son, and James 
Crawford assumed all the liabilities of this firm when it was 
formed, and assumed and promised to pay all the debts when 
it was dissolved. The Bank and the Insurance Company ex- 
cepted to the report, but the exceptions were overruled and 
a final decree rendered, in which their claims were subordi- 
nated to the payment of the individual debts. This decree is 
assigned as error. 


OvenaLt & Besror, for the Bank of Mobile, and Hannis 
Taytor, for the Citizens’ Mutual Insurance Co., insisted that 
the debts due by James Crawford & Son, were the indi- 
vidual debts of James Crawford, and should be paid as such. 


GaytorD B. Ciark, and’ Frank B. Ciark, for appellee. 
The claims of the Bank of Mobile, and the Citizens’ Insur- 
ance Company, were presented as debts of the firm of James 
Crawford & Son, and are partnership debts, and if provided 
for at allin the assignment are provided for as such. The fact 
that James Crawford assumed the debts of the firm of Craw- 
ford & Son made no difference, for it was only a matter be- 
‘tween the two partners, and this is a contest between 
creditors. 


BRICKELL, C. J.—Assignments for the benefit of cred- 
itors are subject to the same rules of construction which are 
applied to other contracts or conveyances. The object of all 
construction is to ascertain, and, so far as it is possible, to 
give effect to the intention of parties. If the intention is not 
clearly and distinctly expressed—if the words of the instru- 
ment are general, or, if there is ambiguity of expression, ad- 
mitting of two or more constructions, that construction must 
be adopted, in obedience to the maxim, wf res magis valeat 
quam pereat, which will make the instrument available in all 
its parts, and for all its purposes, rather than a construction 
which woald defeat it in any respect.—Varrer v. Rappe, 
7 Ala. 873; Shackelford v. P. & M. Bank, 22 Ala. 238. The 
circumstances surrounding the parties when the assignment 
was executed, the motives leading to its execution, and the 
objects to be accomplished, should be regarded in construing 
it; for, if there is a want of clearness in its terms, leaving the 
intention in uncertainty or doubt, these may often remove it. 
Burrill on Assignments, 374. 

It is obvious, that when the assignment was executed, 
Crawford was in failing or insolvent circumstances, and that 





384 SUPREME COURT (Dec. Term, 
{Bank of Mobile et al. v. Dunn et al.] 

his purpose was the appropriation of all his individual, sepa- 
rate property to the payment of his debts; all property of 
which he had the sole and exclusive power of disposition, as 
distinguishable and separable from the property and assets 
of the several partnerships of which he had been, or was, a 
member, mentioned in the assignment as then, or previously, 
existing. There is no reservation, or exclusion, from the 
operation of the assignment of any other of his property, dis- 
tinguishable and separable from the property and assets of 
these partnerships, than such as was by law exempt from 
the payment of debts. The intent to assign and transfer all 
such property, subject to the specified reservation, whatever 
may have been its kind, or whatever the nature of the title 
to it, is clearly expressed, not only in the recital of the 
objects, purposes, motives, and considerations leading to the 
execution, but in the granting clause of the assignment. It 
is also apparent that the assignment is framed in view of the 
statute, (Code of 1876, $ 2126), which converts every general 
assignment into an equal security for the benefit of all ered- 
itors, annulling all preferences which may be expressed in 
it. The assignment gives a preference to the separate, indi- 
vidual creditors of the assignor, who are to be fully paid ; 
and then, if there be any surplus of assets, it is to be applied 
equally to the payment of the creditors of the partnership 
mentioned. In this respect, the assignment conforms to the 
principle upon which a court of equity would proceed in 

marshalling and distributing the joint aud separate property 
of partners, to joint and separate creditors; applying part- 
nership assets first to pay partnership debts; giving the 
individual creditors of each partner an equal and ratable 
proportion, with other individual creditors, of the share of 
such partner in the partnership assets remaining after pay- 
ing partnership debts, and giving him preference of payment 
from the individual, separate property of the partner. In 
other words, first paying partnership creditors from partner- 
ship assets, and individual creditors from separate assets. 
Story on Part. $ 363. The only partnership debts for which 
the assignment provides, and the only debts subordinated in 
payment, are the debts of the partnerships which are men- 
tioned in the assignment. The words of the assignment, 
descriptive of the debts secured, or intended to be secured, 
are, “each and all of his own indiv idual debts and liabilities, 
and, in addition thereto, the debts and liabilities of the said 
several mercantile firms.” 

The point of contention now involved is, whether the debts 
of a mercantile firm, of which the assignor was a partner, not 


mentioned in the assignment, which had been dissolved sev- 
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eral years prior thereto, the assignor promising, when the 
dissolution occurred, that he would pay such debts, are indi- 
vidual debts and liabilities within the meaning of these terms, 
as employed in the assignment, entitled to share in the pref- 
erence created by it. If these debts are not embraced within 
this description, they are not entitled to share in any event 
in the distribution of the property assigned ; for they are 
not, certainly, within the other description, debts and liabil- 
ities of the said several mercantile firms mentioned in the 
assignment. To this extent, the intention to provide for the 
payment of all the debts of the assignor, clearly disclosed, in 
the order in which a court of equity would devote the assets, 
would be defeated; and it may well be questioned, if the 
preference created by the assignment would not by the 
statute be annulled, so far as such debts are affected. The 
separate estate of a partner is that in which his co-partners 
have not a joint interest with him—in which he has a right 
and interest disconnected from the partnership ; and it may 
consist of his interests in other partnerships.—Collyer on 
Part. § 880. So the individual, separate, debts of a partner 
may be the debts of other partnerships than such as are 
specifically referred to in a particular instrument. These 
terms, separate estate, and separate (or individual) debts, may 
be, and are often, used relatively. Such is the use of the 
terms individual and partnership debts, in this assignment ; 
the latter designating all the debts and liabilities of the 
mercantile firms mentioned; and the former, all other debts 
and liabilities of the assignor, which are individual debts, in 
relation to, and distinguished from, the debts of these firms. 
There is no narrowness, or closeness of construction, of the 
description of debts in assignments ; it is enough that, upon a 
fair, just interpretation of the terms of description, though 
not within the precise words, they are broad enough to com- 
prehend the particular debt. Accommodation paper, which 
the assignor was bound to the parties appearing on the face 
of it to be solely liable, to pay primarily has been regarded 
as embraced in the term debfs by him due.—Bank v. McCal- 
mert, 4 Rawle, 307. Acceptances of negotiable paper have 
been regarded as falling within the description of notes made 
or indorsed for his accommodation.—DeCosta v. Guien, 
7 Serg. & Rawle, 462. It does not require any liberality of 
construction to understand the words individual debts and 
liabilities, employed in the assignment, as comprehending the 
debts of James Crawford & Son. They were, as between the 
assignor and his former partner, strictly individual debts 
which he was bound primarily to pay; and in the event of 


his death, and the insolvency of his estate, the partner as to 
(25) 
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such debts would have shared equally with individual cred- 
itors in the distribution of his separate estate-—Hogan v. Cul- 
vert, 21 Ala. 194; Peacey v. Peacey, 27 Ala. 683. We are of ° 
opinion the Chancellor erred in not allowing the appellants 
to share equally with other individual creditors in the dis- 
tribution of the funds derived from the assignment. 

The decree must be reversed, and the cause remanded for 
further proceedings in conformity to this opinion. 


Dismukes & Patrick v. Tolson & 
Barrett. 


Assumpsit for Goods Sold and Delivered, and on Account 
Stated. 


1. Shop books ; when original entries in are evidence.— Original entries made 
in the usual course of business by a party having personal knowledge of the 
facts, in his own shop books, if such entries are made contemporaneously with 
the facts to which they relate, and are corroborated by the testimony of the 
party if living, or by proof of his handwriting if dead, insane, or beyond 
the jurisdiction of the court, are generally admissible iu bis favor. 

2. Transactions with deceased persons: purpose and scope of the statute exclud- 
ing evidence as to by interested witnesses.—The purpose of the statute, which de- 
clares, ‘‘ that neither party shall testify against the other as to any transaction 
with or statement by any deceased person whose estate is interested in the 
result of the suit,” (Code, § 3058), is to exclude the living from testifying 
against the dead, who can not be heard in explanation and contradiction, aud 
it applies to all cases involving a direct, immediate contlict of interest be- 
tween the witness, and the estate of a decedent, where the effect of the evi- 
dence is to diminish the rights of the deceased, or of those claiming under 
him. 

3. Shop books ; origiral entries in, not evidence for party making them against 
estate of decedent.— When the vendor of goods dies and his personal representa- 
tive brings an action against the purchaser for the price, the purchaser can 
not read in evidence original entries made in his own shop books, in the ustial 
course of trade, showing payment to the vendor; such entries are made con- 
temporaneously, are mere written declarations of the party; are parts of the 
res gest, andare properly exclude], as trinsaction by, or with, a deceased per- 
son whose estate is interested in the result of the suit. 


APPEAL from Etowah Circuit Court. 

Tried before Hon. W. L. Wurriock. 

This was an action brought by J. Patrick and J. F. Dis- 
mukes, as administrators of the estate of W. B. Gilliland, 
against J. D. Tolson and J. D. Barrett, partners trading un- 
der the name and style of Tolson & Barrett, in which they 
claimed $73.75 as due on account stated between defendants 


and plaintiff’s intestate, and alike sum for corn sold and de- 
Von, LXvo. 
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livered to them by said intestate. On the trial the defendants 
admitted the receipt of the corn, and the value, as claimed 
by the plaintiffs, and that Gilliland died on December 23, 
1875. The defendants introduced J. D. Tolson, by whom 
they offered to show that he was a merchant, and a member of 
the firm of Tolson & Barrett; that he kept the books of the 
firm at the time the entries, set out below, were made in the 
books of Tolson & Barrett; and that he made these entries 
in the usual course of business. Plaintiffs excepted, sever- 
ally, and separately, to each portion of this testimony, but 
the objections were overruled, and the plaintiffs excepted. 
The defendants then offered to prove by said Tolson that 
certain books which he produced in court were the books of 
common entry of Tolson & Barrett, to which plaintiffs ob- 
jected, but the court overruled the objection, and allowed 
said Tolson to testify that the said bogks were the books of 
common entry of Tolson & Barrett. The defendants then 
offered to read in evidence an entry from one of these books, 
which Tolson testified was the “ journal,” as follows : “Mon- 
day, March 9, 1874 : To cash paid to Gilliland for corn, $78.” 
The plaintiffs objected to this entry as evidence in the case, 
but the court overruled the objection, and defendant excepted. 
The defendants then offered in evidence an entry from an- 
other of these books, which said Tolson testified was the 
“ledger,” and which was as follows: ‘‘ March 9, 1874: paid 
Gilliland for corn, $73.” The defendants objected to this 
entry as evidence, but the court overruled the objection, and 
defendants excepted. There was a verdict for the defendants. 
The rulings of the court on the evidence are assigned as 
error. 


AIKEN & Martin, for appellants.—Entries made by a trades- 
man in his bcoks are not admissible in his favor.—Joore v. 
Anderson & Bro. 5 Port. 107; 3 Ala. 642. The entries were 
the mere written declaration of Tolson himself, and were not 
admissible.—3 Ala. 519; 9 Ala. 372. In Richardson v. Dor- 
mon, the court said that the books of a physician are evi- 
dence of the items of his account, but that the value of medi- 
cines must be left to the jury. If Gilliland himself was the 
plaintiff in this action, these books would not have been evi- 
dence against him —Godbold v. Blair, 27 Ala. 592. Tolson 
was not a competent witness to prove that the money was 
paid for the corn, and cannot prove indirectly that which be 
could not prove directly. The statute is intended to 
prevent one party to a contract from testifying about it when 
death has sealed the lips of the other party, and both its 
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letter and its spirit was violated by permitting these entries 
to go to the jury. 


Denson & Disque, for appellees.—Tolson was a competent 
witness to prove that he made the entries as the book-keeper 
of Tolson & Barrett, in the usual course of business, and 
that they were the books of common entry. Such testimony 
involved no statement by, or transaction with, Gilliland, and 
is not excluded by force of the statute—1 Whart. on Ev. 
516-679; 3 Pick. 96; 15 Am. Dec. 181; Avery v. Avery, 49 
Ala. 193. Gilliland died on December 23,1875. The entries 
were made March, 1874, when Tolson was certainly a com- 
petent witness.— Batre v. Simpson, 4 Ala. 305. The argu- 
ment, from necessity, should prevail in this case, for Tolson 
was a competent witness when he made these entries in the 
due course of business, and as Gilliland is dead, and appel- 
lees cannot have the benefit of his testimony, a failure of 
justice must result unless these entries can be proven. 


SOMERVILLE, J.—The original entries made by a party 
himself in his own shop-books, are generally held to be ad- 
missible in evidence in his own behalf. But to be admissi- 
ble, they must have been made in the ordinary course of 
business, contemporaneously with the facts to which they re- 
late, and by one having personal knowledge of the facts ; and 
must further be corroborated by the testimony of the party, 
if living, or by proof of his handwriting, if dead, or insane, 
or out of the jurisdiction of the court trying the cause. 
Chaffee v. United States, 18 Wall. 516; 1 Greenl. $$ 118-120; 
Unwn Bank v. Knapp, 3 Pick. 96; 15 Amer. Dee. 181, and 
note, 191; Batre v. Simpson, 4 Ala. 304; Avery's Ex’rs v. 
Avery, 49 Ala. 193: 1 Whart. Ev. § 678-9. 

The question presented for decision in this case is, whether, 
in a suit brought by an administrator of a deceased person 
against a defendant, the latter is competent, under section 
3058 of the present Code (1876), to prove for himself certain 
entries made by him, which had reference to a transaction 
with the deceased during his life-time. The above section 
removes all incompetency based upon the fact of the witness 
being a party, or interested in the issue, in other than crim- 
inal cases, “except that neither party shall be allowed to 
testify against the other, as to any transaction with, or state- 
ment by, any deceased person whose estate is interested in the 
result of such suit, or when such deceased person, at the 
time of such statement or transaction, acted in any represent- 
tive or fiduciary relation whatever to the party against whom 
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such testimony is sought to be introduced.”—Code of 1876, 
§ 3058. 

The reason upon which this statute is based seems to be, 
that there should be no admissibility unless there is mutual- 
ity; that when the lips of one party to a transaction are 
sealed by death, those of the other must in like manner be 
sealed by law.—1 Whart. Ev. § 466; Kumpe v. Coons, 63 
Ala. 448. Its purpose and policy is to exclude the living 
from testifying against the dead, because the latter cannot be 
heard in explanation or contradiction, and it has been held 
to apply to all cases involving a direct, immediate conflict of 
interest between the proposed witness and the estate of a 
decedent, where the purpose or effect of such evidence is to 
diminish the rights of the decedent, or of those claiming in 
succession under him.—IJnsurance Company v. Sledge, 62 Ala. 
566; Key v. Jones, Adm’r, 52 Ala. 238; Beadle v. Graham's 
Adm’, (present term, MSS.) 

Applying these principles, we do not think that the de- 
fendant, Tolson, was a competent witness, under the statute, 
to prove the various book entries to which he was permitted 
to testify in the court below. These entries were a mere 
written declaration of the fact that the defendants had paid 
for the corn which they purchased from the deceased in his 
life-time. They were contemporaneous with the principal 
fact of payment, and are regarded in the eye of the law as 
verbal acts, being part and parcel of the res geste.—1 Greenl. 
Ev.§ 120. They clearly constituted a part of.the transaction 
with the deceased, and come within the statutory prohibition. 
To allow a defendant to prove such entries by his own oath, 
against the estate of a decedent, would be to permit him to 
accomplish indirectly what he is prohibited from doing 
directly by the express mandate of the statute. 

Reversed and remanded. 


Ferguson etal. v. Morris. 
Bill in Equity to Enjoin Action of Ejectment. 


1. Confederate treasury notes ; executor cr administrator might receive in pay- 
ment of debts. —Executors or administrators and other trustees who were clothed 
with the legal title to the claims due the estates which they represented, might 
receive Confederate treasury notes in payment of them, and in the rbsence of 
frand, or collusion, the debts were extinguished. 

2. Same; agent or attorney could not receive.—But an agent or attorney has 
only a special authority, and is in no sense the owner of the debt, and cannot 
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receive in payment of it anything but money, or currency which passed at par, 
and was considered and treated as money; and the fact that nothing but de- 
preciated currency was in circulation, cannot enlarge his authority in this res- 
pect. 

3. Foreign administrators ; cannot receive payment of debts until letters recorded 
in Alabama. - Foreign administrators, until they have caused their letters duly 
authenticated, to be recorded where they seek to reduce to possession a chose 
in actioa, have no authority to receive payment of it, and payment to them 
before their letters are recorded is no protection against the claims of credit- 
ors or of a domestic administrator. 

4. Principal ; cannot authorize agent to do that which he cannot do himself.—A 
principal canuot confer on an agent authority to do that, in his behalf, which 
he himself could not do if he were personally present and acting for himself. 

5. Vendee paying debts of vendor's estate in depreciated currency entitled to credit. 
When, on a bill tiled to enjoin an action of ejectment by the heirs of a ven- 
dor against a sub-vendee who holds under an executory contract, it appears 
that such vendee had used depreciated carrency collected by him as agent of 
the administrators of the vendor’s estate, in paying the debts of such estates, he 
will W& credited with sach payments, and has an equity to redee.a on payment 
of the purchase-money. 


APPEAL from Talladega Chancery Court. 

Heard before Hon. N. S. Granam. 

On the 4th day of March, 1871, W. A. Morris filed this 
bill against Sarah B. Ferguson and others, to enjoin an ac- 
tion of ejectment instituted by them, as the heirs at law of 
Jos. W. Ferguson, deceased, for the recovery of certain lands 
described in the bill. About the first of October, 1860, Jos. 
W. Ferguson, the father of appellants, sold six hundred acres 
of land in Talladega county to Ben. F. Sawyer for $5,100. 
A note made by B. F. and Elbert H. Sawyer, due October 
1, 1861, with interest from date, was taken for one-half the 
purchase-money, and the other half was paid incash. About 
the 20th of February, 1861, Jos. W. Ferguson and wife exe- 
cuted a deed, conveying said land to B. F. Sawyer, and 
placed it in the hands of W. D. Caldwell, with instructions to 
deliver it to Sawyer, on payment of the purchase-money note 
which was placed in his hands at the time for collection. 
He also delivered te Caldwell at the same time another note, 
on Sawyer for $114, and other notes on various persons in- 
structing him to collect them, and to pay out of such collec- 
tions as he might make, certain debts to Dr. Gorman and 
others, and to pay over to him any balance left after such 
payment. Ferguson removed to Texas, where he died in No- 
vember, 1861. In December, 1861, Jas. and Isaac Ferguson 
were appointed administrators of the estate of Jos. W. Fer- 
guson, by a courtin Texas. On the 4th of February, the ad- 
ministrators wrote to Caldwell, anthorizing him to collect and 
close up, and receive all moneys due the estate of Jos. W. 
Ferguson. On May 19, 1862, Caldwell being about to enter 
the army, placed all the notes which he had received from 


Ferguson, and also the deed to Sawyer, in the hands of 
VoL. LXvi. ‘ 
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appellee, Morris, giving him the same instructions in regard 
to collecting them, and the disposition of the money, as he 
had received from Ferguson, and afterwards from the admin- 
istrators of his estate. In June, 1862, Sawyer sold to Mor- 
ris four hundred and fifty acres of the land which he had pur- 
chased from Ferguson for $5,100, and Morris gave his note 
for that amount to Sawyer. This note was payable January 
1, 1863. Sawyer also gave Morris a bond for title upon pay- 
ment of the purchase-money. On January 3, 1863, John 
Sawyer, as agent of B. F. Sawyer, called on Morris, laid on the 
table « deed made by Benjamin F. Sawyer and wife to 
Wm. A. Morris, and the note made by Morris to Benjamin 
F. Sawyer for $5,100 for the land, and said that he had come 
to collect the note, deliver the deed, take up Benjamin F. 
Sawyer’s bond, and deliver the possession of the land to Mor- 
ris. Thereupon Morris laid on the table a package contain- 
ing 35,100 in Confederate money and B. F. Sawyer’s bond, 
and said, “there is youre money, count it.” John Sawyer 
picked up the package of money, and ran his hand over the 
end of it once or twice, and then looked into Morris’s face, 
and said—Morris, have you got Ben Sawyer’s note to Wm. 
Ferguson in your possession ? To which Morris replied that 
these notes were in hisdesk. John Sawyer then said to Mor- 


‘ris that Ben Sawyer had instructed him to get up those notes 


if Morris had them ; and further said to Morris, “ what is the 
use of my counting the money, and then having to count it 
right back to you?” Then Morris produced the two notes of 
B. F. Sawyer to J. W. Ferguson, one for $2,500 and one for 
$114 or $115. Morris counted the interest on the large note. 
Sawyer counted the interest on the small note. The amount 
of the two notes were added together and deducted from the 
$5,100, and the balance due on this note was then counted 
out of the package of Confederate money by John Sawyer. 
The two notes on B. F. Sawyerin favor of J. W. Ferguson, 
were handed to John Sawyer by Morris, with B. F. Sawyer’s 
bond for title, and John Sawyer delivered to Morris the note 
in favor of B. F. Sawyer on Morris for $5,109, B. F. Sawyer’s 
deed to Morris, and delivered to Morris the possession of the 
land. Morris collected some other Confederate money for 
Ferguson and for the administrators, on the other notes in 
his hands, and out of it paid the debts which he had been 
instructed to pay by Caldwell. The money for the notes of 
Sawyer, for the land, was never paid over to the estate of J. 
W. Ferguson. 

On July 29, 1870, Sarah B. Ferguson, and others, brought 
an action of ejectment in the Cireuit Court of Talladega 
county, against W. A. Morris, to recover the four hundred 
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and fifty acres of land sold by Sawyer to said Morris. This 
suit was pending when the bill was filed. A temporary in- 
junction was granted on the filing of the bill. 

The respondents moved to dismiss the bill for want of 
equity. ‘The Chancellor refused this motion, and on the 
hearing rendered a decree perpetually enjoining the respond- 
ents from prosecuting the action of ejectment against W. A. 
Morris. This decree, and the refusal to dismiss the bill for 
want of equity, are assigned as error. 


Joun T. Heriin, for appellants.—Caldwell’s power to col- 
lect the purchase-money note made by Sawyer ceased on the 
death of Ferguson, the principal, and he could not delegate 
it to Morris. — Cunningham v. Johnson, 1 Ala. 240; Reynolds 
v. Scarbrough, 12 Ala. 252. The claim of the appellee to the 
land in controversy has no foundation in justice. He under- 
took the collection of a note which was a lien on the land, of 
which he had notice, and soon afterwards purchased the 
land, agreeing to pay the note, which was a liea on the land. 
On January 3, 1863, he says that he paid for the land in Con- 
federate money, on the note that bound the land. The ap- 
pellants insist that the note was converted by being used to 
pay for the land. The appellee assumed incompatible duties 
in blending his individual interest with the trusts attaching 
to the position in which he was acting, which disqualified 
him to bind the cestuis que trust. He had no authority to 
collect a depreciated currency.—Story’s Agency, § 181 and 
notes, § 215; Ball et al. v. West, Oliver & Co. 12 Ala. 330; 
Chapman, Lyon & Noyes v. Cowles, 41 Ala. 103; Aicardi v. 
Robbins, 41 Ala. 541; Cooney v. Wade, 4 Hump. 444; Kenny 
v. Hazleton, Haddock & Co. 6 Hemp. 62. The collection of 
solvent claims in Alabama by an agent in currency greatly 
depreciated and daily depreciating, when the persons to 
whom the money belonged were in Texas, and the blockade 
of the Mississippi rendered the transmission of the funds to 
the beneficiaries thereof impossible, was “reckless and im- 
provident,” and renders the agent liable for the loss of the 
funds.— Gibbs v. Gibbs, Phillips N. C. Rep. 471-2; Emerson 
v. Mullett, Phillips N. C. Equity R. 234. The purchase-money 
due to the estate of the appellants’ father, being lost by the 
negligence and fraud of the appellee, when he claims the 
land, they may defeat his suit on the ground that his acts, 
wrongful in themselves, .have caused the loss of the purchase- 
money. Vide, Long v. Waring, 25 Ala. 625, which is a case 
directly in point. 


Parsons & Parsons, for the appellee.—The administrators 
Von, Lxvn, 
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had the right to collect the debts of the estate in Confederate 
money, and such collections are binding on the estate. The 
administrators had the same power over the choses in action 
of the intestate, as if they had been appointed in this State. 
Broughton v. Bradley, 34 Ala. 694. And they had the right 
to sue as administrators without taking any preliminary step. 
Manly v. Turnipseed, 37 Ala. 529; Bell’s Adm’r v. Nichols, 33 
Ala. 679. After the payment of J. W. Ferguson’s debts, his 
personal property would be distributed by the Texas court. 
Harrison v. Mahorner, 14 Ala. 829. Sawyer’s note was per- 
sonal property, and in legal contemplation attended the per- 
son of J. W. Ferguson, and hence was in Texas.—10 Pick. 
100. A man may do voluntarily that which the law will com- 
pel him to do.—49 Ala. 137. The title of the administrators 
to the personal property was exclusive.—9 Ala. 408 ; 16 Ala. 
494; 18 Ala. 9. They could compel payment of the note due 
by Sawyer for the purchase-money of the land, and Fergu- 
son’s debtors had the right-to pay him while he was living, 
or his representatives, or their agent, after his death. The 
administrators had full power over the choses in action of 
the decedent—could compromise or settle them.— Waring v. 
Lewis, 53 Ala. 615. J. W. Ferguson, who removed to Texas 
during the war, when Confederate currency was the only 


‘money in circulation, had instructed Caldwell to collect all the 


notes left with him, and among them was a note for the pur- 
chase-money of the land in controversy. The administrators 
renewed Caldwell’s agency, and gave him the same instruc- 
tions, and when Caldwell turned the notes over to Morris, he 
gave him the same instructions. When Morris received the 
Confederate money in payment of Sawyer’s notes, he did no 
more than the administrators would have done if they had 
been present, and they had undoubted right to collect Con- 
federate money. Indeed, they could collect the notes in 
nothing else, and of this fact the court takes judicial knowl- 
edge.—23 Ala. 33; 40 Ala. 391. 


BRICKELL, C. J.—The legal estate in the premises in 
controversy resided in Joseph W. Ferguson, the ancestor of 
appellants, at the time of his death. It was not divested by 
the sale to Sawyer, or the bond he executed with condition 
to make titles on the payment of the purchase-money. The 
sale, coupled with the bond, created but an equity, imper- 
fect until the purchase-money was finally paid. The appel- 
lee, who by his purchase and the conveyance to him, has 
succeeded to Sawyer’s rights under his contract of purchase, 
and to his interest in the lands, is also subjected to his duties 
and liabilities. As Sawyer could not have claimed that the 
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legal estate residing in the ancestor, and eo instanti his death, 
descending to the appellants, should be divested, until there 
was full payment of the purchase-money, according to the 
terms of his contract of purchase, the appellee can have no 
other or higher claim. The question decisive of the case, in 
any of its aspects, is whether tiere has been payment of the 
purchase-money, either by Sawyer, or by the appellee ; and 
that question can not be answered otherwise than in the 
negative. 

If we assume that the appellee stood in the relation of 
agent of the administrators of the ancestor, appointed and 
residing at his domicil in Texas, and that they could have 
clothed him with authority to collect Sawyer’s note for the 
purchase-money of the lands, he would not have been author- 
ized to receive in payment any thing else than money, and, 
certainly, not his own debt. The law would have confined 
and limited him to a collection of the purchase-money, in 
that which was a legal tender for the payment of debts, or 
that currency which, passing at par, was considered and 
treated as money.— Ward v. Smith, 7 Wall. 447 ; Chapman v. 
Cowles, 41 Ala. 103; West v. Ball, 12 Ala. 340. Whatever 
may have been the usage, or custom, or necessities of bus- 
iness, at the place of residence of Sawyer and the appellee, 
though there may have been no other than a depreciated 
currency in circulation, fluctuating in value with the fortunes 
of war, thereby the authority of the appellee was not en- 
larged. It was not capable of modification, or change, or 
adaptation, to meet such events, whether the probability is 
that they were foreseen or unforeseen by the principals. If 
they required new or other authority than that which the 
principals had conferred, it was for them alone to determine, 
whether authority adapted to them shoukl be given, or 
whether they would repose on the authority which had been 
given, awaiting results and future events.—/Vest v. Ball, 
supra ; Alley v. Rogers, 19 Gratt. 366; Evart v. Sanders, 25 
Gratt. 2.3. It is alike unreasonable and unjust to suppose 
that the principals, residing in Texas, to whom prompt and 
safe transmission of funds under the circumstances existing, 
when it is claimed the purchase-money due from Sawyer was 
paid, could have contemplated or intended to authorize its 
payment in a currency of such uncertain and evanescent 
value, as were Confederate treasury-notes. Their value was 
really dependent upon the immediate uses to which they 
could be applied. And it may, or may not, be true that if 
payment of them could have been made to the principals, 
when it is claimed they were received by the appellee, that 
they would have been accepted, and could have been advan- 
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tageously employed for the benefit of the estate of their 
intestate. They had not the opportunity of accepting and 
using them, and it is useless to speculate upon what they 
would have done, if it had been afforded. 

We are not departing from, nor do we intend any modifi- 
cation of, our repeated decisions, that if debts were paid to 
an executor, administrator, or other trustee, clothed with the 
legal title to them, in Confederate treasury-notes, in the ab- 
sence Of fraud or collusion, the debt is extinguished. The 
distinction and difference, clear and marked, between that 
class of cases and the present, was pointed out in Waring v. 
Lewis, 53 Ala. 632. An attorney, or agent for collection, is 
in no sense an owner of the debt—he has but a special 
authority, and all who deal with him must, at their own 
peril, inquire into and ascertain its nature and extent. There 
can be no presumption that it extends beyond the reduction 
of the debt into money, or that which, because it circulates 
at par as money, has by general consent in the transaction of 
business, the qualities and uses of money. An executor, ad- 
ministrator, or other trustee, clothed with a legal title to 
choses in action, of which the power of disposition is an inci- 
dent, is not in any sense an agent, bor as an agent is he con- 
fi.ed and limited in authority and duty. Itis his duty to 


collect the choses in action ; to reduce them into possession ; 


and he may do whatever his judgment may dictate, subject 
only to his liability to his cestui que trusts for his good faith 
and diligence. 

But it was not competent for the administrators appointed 
in Texas, deriving authority only from letters of administra- 
tion there granted, by the mere force of such letters, to col- 
lect or receive the purchase-money of the lands due from 
Sawyer. Until they had caused the record of their letters, 
duly authenticated, to be recorded in the probate court of 
the county in which they sought to reduce to possession the 
choses in action of the intestate, and given bond as required 
by the statute, they were without authority to receive pay- 
ment of such choses in action ; and a payment to them would 
have been unavailing against the claim of a domestic admin- 
istrator, or of creditors, or next of kin.—Code of 1876, $$ 2637- 
40 ; Hatchett v. Berney, MSS. A principal can not confer 
authority on an agent to do that in his behalf which he has 
not the ability to do for himself, if personally present and 
acting. Beside, it is clear, that the appellee was not the 
agent of the foreign administrators—from them he derived 
no authority, nor had they any voice in his selection. What- 
ever of authority he exercised, was derived from the delega- 
tion of Caldwell, who had himself a bare power or authority, 
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incapable of delegation without the consent of his principals. 
Story on Agency, § 13; Johnson v. Cunningham, 1 Ala. 249 ; 
Couthway v. Bergham, 25 Ala. 393; Hitchcock v. McGehee, 
7 Port. 556. Without dwelling now upon other facts in the 
case, which seem to indicate that Sawyer’s debt was paid 
only by an extinguishment pro tanto of the debt due to him 
from the appellee, and which it would not be insisted could 
operate as a payment, entitling the appellee to a divestiture 
of the legal estate residing in the appellants, for the reasons 
stated, we must pronounce that debt unpaid, and that the 
appellee’s claim to relief can not be supported. 

So far as the appellee paid debts of the intestate, if he had 
not other funds which were, or ought to have been, appropri- 
ated to that purpose, he is entitled to a credit for them in 
the computation of the debt of Sawyer, and has an equity to 
redeem on paying that debt. By the amendment of the bill, 
the equity may be asserted, and we remand the cause, that 
he may, if he so elects, have the opportunity of amendment. 

Reversed and remanded. 


Lehman etal. v. Meyer et al. 


Bill in Equity by Simple Contract Creditors to reach Property 
Fraudulently Conveyed by Debtors. 


1. Error not noticed unless assigned.—Error apparent on the record, but not 
assigned, is not noticed unless it be a want of jurisdiction over the subject- 
matter in the primary court, which compels a reversal, and except under special 
circumstances, without remanding the case. 

2. Same; when presumed to be waived.—All errors, except a want of juris- 
diction, may be, and are presumed to be, waived, if they are not assigned, and 
in civil cases, the court may, in its discretion, refuse to notice errors assigned, 
but not insisted on in argument. 

3. Creditors at large; had no relief in equity against debtors’ fraudulent trans- 
fers.—Before the passage of the statute (Code, § 3886) equity would not inter- 
fere to relieve creditors at large against fraudulent transfers made by debtors, 
until they had reduced their claims to judgment. 

4. Judgment creditors ; when relief granted to in equity against deblors’ fraudu- 
lent conveyance.—Equity would assist judgment creditors in obtaining satis- 
faction in two classes of cases: 1. When the debtor fraudulently conveyed 
property on which the judgment was a lien. 2. To reach property not sub- 
ject to execution at law; but in the second class the creditor must, before re- 
sorting to equity, have exhausted his legal remedies, while in the first class, 
he need not have done so. 

5. Decedent; equity grants relief to creditors aqainst fraudulent transfers male 
during life. —Equity would also interfere for the relief of creditors who bad not 
reduced their claims to judgmeut, or exhausted legal remedies, where a debtor 
-~ made fraudulent transfers of his property in his life time, and the remain- 
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ing assets were insufficient for the payment of his debts. But this jurisdiction 
depends on the power of the court to marsbal the assets of deceased persons, 
and was independent of the jurisdiction to which the creditors of a living man 
could resort. 

6. Simple contract creditors; statute extending relief to, against fraudulent 
transfers by deblor construed.—The statute (Code, § 3836) allowing creditors 
without a lien to go into equity to reach property fraudulently transferred by 
debtors, is remedial, and must be construed in the hgbt of the pre-existing 
law, and given effect according to the legislutive intention; thus reading and 
construing it, simple contract ereditors have the same right under it, as jndg- 
ment creditors would have bad before its enactment, to invoke the aid of 
equity to reach property fraudulently transferred. 

7. Property fraudulently conveyed may be pursued in equity by creditors, al- 
though the creditor has other property. —Although it may appear ona bill filed by 
simple contract creditors to reaeh property fraudulently conveyed by the 
debtor, that the latter has other property sufficient to pay the debt, yet the 
creditor may pursue such property, and the fraudulent grantees can not com- 
pel a marshaling of the assets, so as to relieve the property not conveyed be- 
fore charging the property claimed by them. 

8. Double aspect ; bills may be framed with.—Bills in equity may be framed 
in a double aspect when each alternative would be the foundation tor the same 
relief ; but two inconsistent, repugnant claims to reliet, founded on different 
states of fact, and each, if true, entitling the complainant to relief of a wholly 
different character, cannot be asserted in the same bill. 

9. Biil seeking to set aside mortgage as fraudulent, or to have it declared a general 
assignnent, demurrable.—A bill praying that if a mortgage of property by the 
debtor be vot found fraudulent, it may be held to operate as a general assign- 
ment, enuring to the benefit of all the creditors of the grantor equally, is de- 
murrable, 

10. Case orerruled.—The ease of Crarford v. Kirksey, 50 Ala. 590, which 
asserts the converse of the proposition stated above, is overruled. 

ll. Creditor’s bill; when not demurrable, though praying that mortgage may be 
held fraudulent, or held to operate as a general assigument.— A creditor's bill seek- 
ing to declare a conveyance fraudulent and void, which prays that if it should 
be found fraudulent, it may be held to operate as a general assignment, with- 
out stating any facts which would autborize this relief, is not demurrable. 

12, Distinct matters ; must not be conjoined in bills. —That a bill should not 
join distinct or independent matters, or defendants, against whom the com- 
plainant may have distinct and independent demands, is a general rule; but 
when a demurrer should be sustained on either of these grounds, is matter of 
doubt, and it is impossible, from our decisions, to state a rule which will apply 
to the varying exigencies of particular cases—this must be determined alone 
by reference to the averments and prayer of the bill. 

13. Creditor’s bills : defendants to, ney be persons who hold property under sev- 
eral distinct conveyances.—In creditors’ bills, persons holding portions of the 
debtor’s property, under separate and distinct conveyances, may be joined as 
defendants. ‘The object of the bill is single, the satisfaction of the debt out 
of the debtor’s property; and when such a bill charges specifically that the de- 
fendants entered into a combination to defraud complainants, and that several 
trapsactions, against which relief is sougbt, were but parts of the same plan 
and scheme, in which all the defendants joined, and under which the debtor 
conveyed his property by separate mortgages to different persons, it is not 
subject to demurrer. 

14. Chancellor's decree prima facie correct ; error must be shown.—When, in a 
creditor's bill, the evidence is conflicting as to frand in the conveyances 
which are sought to be set aside on that yround, the decree of the Chancellor 
declaring such conveyances fraudulent, is presamed to be correct, until the 
party assailing it repels this presumption; and it will not be distarbed when, 
as in this case, this court is not satisfied that his decree was erroneous, 
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This was a bill in equity, filed December 14, 1878, by M. 
Meyer and 8S. Sterne, partners, under the firm name of M. 
Meyer « Co., and several others, against Solomon Lelman 
and S. Kahn, partners, trading under the name of Lebman 
& Kahn, and Edward Kahn and Alexander Katzenberg, trad- 
ing under the name of Ed. Kahn & Co., and Hardy Hirsch- 
ler. It is alleged in the bill that said Alexander Kahn, and 
said Katzenberg became indebted to the complainants in the 
summer and fall of 1877, in certain specified sums for goods 
sold and delivered to them; that on Nov. 30, 1878, Ed. Kahn 
& Co., made a promissory note for $3,466.77, payable to S. 
Lehman Nov. 1, 1879, and executed on the same day a mort- 
gage on all their stock of goods in the store where they 
carried on business in Camden, Wilcox county, stipulating 
therein, that they should be allowed to go on as merchants 

and sell the goods in the usual mereantile way ; that on the 
same day Ed. Kahu made a promissory note for $1,760, pay- 
able to Nathan Kahn, Nov. 1. 1879, and executed a mortgage 
on the same stock of goods to secure it, which mortgage 
also contained the same “stipulations as to selling as the other 
one ; that both mortgages were delivered for registration to 
the judge of probate of Wilcox county ; that these mortgages 
were prepared in carrying out a fraudulent conspiracy formed 
by said Lehman, N. Kahn, E. Kahn, and said Katzenberg, 
to hinder, delay and defraud complainants, and the other 
creditors of Ed. Kahn & Co.; that said Lehman and N., 
Kahn, about Nov. 1, 1876, sent one Hoffman to Oxford, Ala., 
with a stock of goods, and began, through him, a mercantile 
business there, but about July 7, 1877, sold said goods to 
Hoffman and Hardy Hirsehler for $1,300, of which: six hun- 
dred dollars was paid in cash; that Hoffman «& Hirschler 
continued to buy goods from Lehman & Kahn, and bought 
from no one else ; that said firm of Hoffman & Hirschler did 
not, at any time, up to April 1, 1878, owe Lehman & Kahn 
less than about $3,000; that in August, 1877, Lehman & 
Kahn instructed Hirschler & Hoffman to remit them no more 
money until farther instructions, and about two weeks after- 
wards instructed them to remit all the money they had on 
hand to Mrs. Hirschler, the mother of Hardy Hirschler, in 
the care of Lehman & Kahn. Hoffman & Hirschler sent about 
$800 to Mrs. Hirschler. In the fall of 1877 Lehman & Kahn 
filed their petitions in bankruptey, as the bill avers, 
fraudulently omitting from their schedules of assets, the in- 
debtedness of Hoffman & Hirschler to them; that Lehman 
& Kahn afterwards obtained their discharge, and in April, 
1878, by agreement, took the stock of goods still in the 


hands of Hoffman & Hirschler, in satisfaction of the amount 
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due them ; that said stock of goods was shipped back to 
Selma, and Lehman (Nathan Kahn having sold out his in- 
terest to him), used it as a nucleus to begin business with ; 
Hardy Hirschler, who was a cousin of Lehman, being 
thus left without means, went to Wilcox county, and formed 
some sort of business connection with Ed. Kain & Katzen- 
berg, aud established a store near Camden—the purpose of 
Ed. Kahn & Co. being to buy goods on credit, and secretly 
place them in the hands of Hirschler under a simulated sale 
to him, and thus defraud their present and future creditors ; 
that in pursuance of this plan Ed. Kabn & Co. purchased of 
complainants goods to the amounts stated in the bill, and 
had secretly sent many of them, and also other goods, to 
said Hardy Hirschler, who now held possession of them 
under a secret agreement to hinder, delay, and defraud com- 
plainants ; that in further pursuance of this plan, Ed. Kahn 
& Co. prepared the promissory notes and executed this mort- 
gage to Lehman & Kahn, embracing all the property subject 
to the payment of debts, which they owned, except the goods 
in the hands of Hirschler. That -shortly after the making 
of the notes and mortgages, Ed. Kahn & Katzenberg pre- 
tended to dissolve partnership, or connection with said Hirsch- 
ler, and to have sold to him their interest a the goods in his 
hands, which were of considerable value; that Ed. Kahn & 
Katzenberg were insolvent at the time these purchases were 
made from complainants, and when the note and mortgages 
were made to Lehman & Kahn, who knew this fact; that 
Kahn & Company were rapidly selling off their goods, and 
those in the store of Hirschler were also rapidly disappearing. 
The bill prayed that the mortgages be set aside and declared 
fraudulent and void, and the property therein conveyed be 
subjected to the payment of the debts due complainants ; 
that a receiver be appointed to take charge of the goods of 
Ed. Kahn & Co, and those also in possession of Hirschler ; 
that if the mortgages should be held valid, that they may be 
declared to operate as a general assignment enuring to the 
benefit of all the creditors of Ed. Kahn & Co. The defend- 
ants demurred to the bill on the following grounds: 1. That 
under the allegations of the bill the complainants have an 
adequate remedy at law. 2. Because the bill shows that Hd. 
Kahn «& Co. had other property of greater value thin the 
amount of the debts due complainants. 3. Because tlie biil 
seeks to have the mortgages therein described declared 
fraudulent and void, and yet prays that they may be h4hl to 
operate as a general assignment. 4. That the 4ill tails to 
show that Lehman & Kahn had any interest in the property 
transferred to Hirschler by Kahn & Co., or took any part in 
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the transaction between Hirschler and Ed. Kahn & Co., or 
that Hirschler had any interest in the business of Lehman & 
Kahn, or that Hirschler participated in any design to hinder, 
delay, or defraud complainants or the creditors of Ed. Kahn 
& Co. The Chancellor overruled the demurrer, and denied 
a motion to dismiss the bill for want of equity. He also 
made an order, after hearing a motion for that purpose, on 
affidavits, appointing a receiver to take charge of the stock 
of goods, and other assets of Ed. Kahn & Co., which were 
in their store in Camden, Alabama, where they carried on 
business, and also all the goods and other assets at the store 
near Camden, “where Ed. Kahn, Alexander Katzenberg, 
and Hardy Hirschler, lately carried on business.” The tes- 
timony on the question of fraud, vel non, was voluminous 
and conflicting, but no statement of it need be given, as the 
conclusion reached by the Chancellor, and sustained by the 
court on appeal, was that the case made by the bill had been 
substantially proven. The Chancellor decreed that the mort- 
gages described in the bill were fraudulent and void, and 
subjected the property conveyed by them, and that attempted 
to be transferred to Hirschler, to the payment of the debts 
due complainants. The errors assigned are: 1. The decree 


overruling the demurrer to the bill. 2. The decree aoe 


the motion to dismiss for want of equity. 3. The final de- 


cree in the cause. 
Jos. F. Jonnston, and E. W. Perrus, for appellants. 
Brooxss & Roy, and Wuire & Wurre, for appellees. 


BRICKELL, C. J.—It is not the practice to notice any 
errors apparent on the record which are not assigned, unless 
it be a want of jurisdiction of the subject-matter in the pri- 
mary court, necesitating in any event, a reversal of the jadg- 
ment or decree, and which would not, except under special 
circumstances, if there was an absence of jurisdiction, be fol- 
lowed by remanding the cause. All other errors may be 
waived, and the waiver is presumed, if there is an omission 
to assign them.— McDaniel v. Mocdy,3 Stew. 314; Evans v. 
St..John, 9 Port. 186. And in civil causes, it is within the 
discretisn .of the court whether it will notice errors assigned, 
but notinsisted upon in argument.—1 Brick. Dig. 102, § 285. 
No one of the assignments of error require that the court 
shoaid consider whether the receivership is not broader than 
is warranved by the averments of the bill, drawing into the 
custody of the court, property which could not by the court 
in this bill properly be subjected to the payment of the de- 
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mands of the complainants, who stand only as simple con- 
tract creditors. Without approving or disapproving the 
authority conferred upon the receiver, we pass to a consider- 
ation of the errors assigned. The first of these refer to the 
decree overruling the demurrers to the bill, and the motion 
to dismiss it for want of equity. 

As we have said, the complainants are simple contract 
creditors, who have not reduced their demands to judgments 
at law, and the object of the bill is to reach personal property 
subject to levy and sale under execution at law, upon allega- 
tions that it has been by their debtors transferred with the 
intent to hinder, delay, and defraudthem. A court of equity, 
in the exercise of its original jurisdiction, would not intervene 
to relieve simple contract creditors, or creditors at large, (for 
so they are indifferently termed), until they reduced their 
demands to judgments at law. Until then the creditor had 
not established the justness of his demand, and that he really 
was a creditor, with a right to inquire into the fairness and 
validity of the dispositions of property the debtor may have 
made. Unless, as it was justly said, he had a certain claim 
upon the property of the debtor, he had no concern with his 
frauds.-— Wiggins v. Armstrong, 2 Johus. Ch. 144; Brinkerhoff 
vw. Brown, 4 Johns. Ch. 671; Reese v. Bradford, 13 Ala. 837 ; 
Sanders v. Watson, 14 Ala. 198. Having obtained judgment 
and execution at law, there were two classes of cases in which 
a court of equity would intervene to assist the creditor in 
obtaining satisfaction. The first was, when there was a 
fraudulent conveyance or transfer of property, upon which 
the judgment, or the execution, would operate a lien. Un- 
der the statutes formerly existing, the judgment, from the 
day of its rendition, was a lien on lands coextensive with the 
State, and the execution on goods and chattels within the 
county to which it was issued, from the day of its delivery 
to the sheriff. In this class of cases, without waiting until 
there was a return of execution, no property found, the court 
would aid the creditor by removing the transfer, or convey- 
ance, fraudulently or inequitably interposed, obstructing or 
embarrassing the fair and complete execution of the process 
at law. The other class of cases, was, when the creditor 
sought the assistance of the court to reach assets not subject 
to execution at law. In this class of cases, the court would 
not interfere until the creditor had exhausted his legal reme- 
dies—had execution returned no property found, for until then, 
it could not be known the remedy at law was inadequate. 
Kirkman v. Vanleer, 7 Ala. 217; Dorgan v. Waring, 11 Ala. 
988; Williams v. Brown, 4 Johns. Ch. 682; McDermott v. 
Strong, 1b. 687; Beck v. Burdett, 1 Paige 305. There was 
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another class of cases dependent upon the jurisdiction of the 
court over the administration and marshaling of the estate of 
deceased persons, in which the court was accustomed to in- 
tervene for the relief of creditors, though judgments at law 
had not been obtained and legal remedies had not been ex- 
hausted, if a necessity existed; and the necessity existed, 
when there was a deficiency of other assets for the payment 
of debts. This class of cases embraced fraudulent aliena- 
tions made by the debtor in his life, and depended upon a 
jurisdiction of the court, distinct and independent of that to 
which the creditor of a living man could resort.—Pharis v. 
Leachman, 20 Ala. 662; Watts v. Gayle, Ib. 817; State Bank 
v. Ellis, 30 Ala. 478; Quarles v. Grigshy, 31 Ala. 172; Salt- 
marsh v. Smith, 32 Ala. 404: Todd v. Neal, 49 Ala. 266 ; HHal/- 
man v. Ellison, 51 Ala. 543. 

Tu the two classes of cases to which we have just referred, 
the law was regarded as defective ; and there have been sev- 
eral statutes enacted with a view to cure the mischief. The 
one now material, and upon which the jurisdiction of the 
court must depend, reads as follows: “A creditor without a 
lien may file a bill in Chancery to subject to the payment of 
his debt any property which has been fraudulently trans- 
ferred, or attempted to be fraudulently conveyed, by his 
debtor.” —Code of 1876, $ 3886. The statute is remedial—its 
manifest purpose is to enlarge the jurisdiction of the court of 
chancery, and to afford creditors a remedy for the redress of 
injuries to them, which they had not under existing laws. 
Without entering upon, or invoking, that vague, undefined, 
and indefinable doctrine of construing remedial statutes 
largely and beneficially, it is enough to say, that the con- 
struction it must receive must give it effect, according to the 
legislative intention. The legislative intention must be col- 
lected from its words, and these words must be read in the 
light of, and in connection with, the pre-existing laws. Read- 
ing and construing them in the light of, and in connection 
with, pre-existing law, we can not doubt that the intention of 
the legislature was to draw simple contract creditors, or cred- 
itors at large, creditors who had not reduced their demands 
to judgments at law, within the jurisdiction courts of equity 
originally exercised for the assistance and relief of judgment 
creditors only. In other words, when the debtor by a fraud- 
ulent transfer or conveyance had offended the rights of all 
creditors, whether judgment creditors, or creditors at large, 
that all should have in equity the same right to invoke its 
removal. It may be supposed the term creditor without a lien, 
= in the statute, is rather indefinite, and was in- 


tended as an expression that the creditor at large should 
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resort to equity only when, if he had a lien, he could invoke 
the aid of the court for its enforcement. But the real mean- 
ing of the statute is, that a simple contract creditor, or a 
creditor at large, not having a lien by operation of law, shall 
have an equal right with a creditor having such lien, through 
the aid of a court of equity, to reach property subject to the 
payment of debts, which has been fraudulently transferred. 
Evans v. Welch, 63 Ala. 250. Property subject to levy and 
sale, upon which a judgment, or execution at law, would 
operate a lien, may be reached. So may property not sub- 
ject to execution at law, on which the lien of the judgment or 
execution would not operate, and which the judgment cred- 
itor could not reach until there was an exhaustion of legal 
remedies. The real purpose of the statute is to dispense 
with, aud to abrogate wholly, the pre-existing law, which re- 
quired that there should be a judgment at law, or if a judg- 
ment and the assets transferred fraudulently, were not sub- 
ject to execution, that there should be an exhaustion of legal 
remedies, before the court would intervene to avoid fraud- 
ulent transfers and conveyances. That rule is blotted out, 
and any creditor may now, and has ar equity of right to, 
invoke the assistance of the court to avoid such transfers or 
‘conveyances. The present bill, consequently, in its several 
parts, or rather so far as it seeks to avoid the mortgages, and 
the transfer to Hirschler, whether that transfer was in writ- 
ing, or rests merely in parol, contains equity. These mort- 
gages and the transfer are averred, with a statement of 
numerous facts and circumstances, in support of the aver- 
ment, to have been but parts of a general plan and scheme of 
the debtors to hinder, delay, and defraud their creditors. 

It may appear from the bill that the debtors had property 
other than t!at transferred or conveyed by the mortgages of 
value sufficient to pay the debts of the complainants. If 
that be so, it is not a reason for arresting them in the pur- 
suit of property the debtors have transferred or conveyed 
with intent to defraud them. Nor have the fraudulent trans- 
ferrees or grantees any equity to compel a marshaling of the 
assets, and the exhaustion of such as were not trausferred or 
conveyed before charging the property claimed by them. 

Bills in equity may be framed in the alternative, or as it is 
usually expressed, with a double aspect. But by this it is 
not intended that a complainant can introduce into the bill, 
too inconsistent, repugnant claims to relief founded on differ- 
ent states of fact, and each, if true, entitling him to relief of 
a wholly different character. Each alternative must be the 
foundation for precisely the same relief.—Micou v. Ashurst, 
55 Ala. 607; Shields v. Barrow, 17 How. U. 8. 1380; Rives v. 
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Walthall, 38 Ala. 329; 1 Dan. Ch. Pr. 385. A complainant 
‘cannot assert a will to be invalid, claim that the court, in 
eases of which the court has jurisdiction, shall declare it void, 
or, if that be not true, that there may be under a decree of 
the court partition of lands devised to him and others jointly. 
MeCosker v. Brady, 1 Barb. Ch. 329. It is, too, an estab- 
lished doctrine of a court of equity, that when a party sets up 
a case of actual fraud, making that the primary ground of 
relief, he cannot entitle himself to a decree by proof of facts 
which, independent of fraud, may create a ease in which re- 
lief would be granted.—1 Dan. Ch. Pr. 328. If, by the state- 
ments of the bill, it was shown that the mortgages and trans- 
fers covered substantially all of the property of the debtor, 
and ‘that the transfer to Hirschler was a security for a debt, 
and not an absolute sale, and affirmed the validity of these 
transactions, followed by the alternative prayer, that if they 
were not found fraudulent, they should be declared to oper- 
ate as a general assignment enuring to the equal benefit of 
all creditors, the bill would be subject to demurrer. It would 
present independent, inconsistent, repugnant titles to relief ; 
and if it were confessed, it would be mere matter of specula- 
tion and conjecture with the court, as to which of the titles 
should be made the foundation of relief. We are aware that 
in Crawford v. Kirksey, 50 Ala. 590, it was held that a cred- 
itor’s bill could be filed in the alternative—in one aspect as- 
sailing conveyances as fraudulent, and in another, asserting 
their validity, and that they constituted a general assignment 
enuring to the equal benefit of all creditors. We feel con- 
strained to depart from, and to overrule that case upon this 
point. But this bill, though there is a special prayer that 
the mortgages, if not found fraudulent, may be declared to 
operate a general assignment (and the prayer is confined to 
the mortgage alone, not extending to the transfer to Hirseh- 
ler), does not aver facts which would authorize that relief. 
The prayer is, therefore, merely impertinent, could not be 
made the basis of relief, and does not render the bill demur- 
rable.— Lives v. Walthall, supra. 

The rule is general, that a bill should not join distinct and 
independent matters, or defendants against whom the com- 
plainant may have distinct and unconnected demands. When 
a bill will be subject to demurrer on either of these grounds, 
is a question of unmixed doubt and difficulty, on authority. 
It seems most generally to have been decided upon consid- 
erations of convenience, in view of the facts of the particular 
case, rather than in obedience to any fixed, invariable rule. 
1 Dan. Ch. Pr. 335 ef seqg., and notes. From our own de- 
cisions, it is simply impossible to collect a general rule which 
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could be made applicable to the varying circumstances of 
particular cases. In some cases the court seem to have in- 
sisted rigidly upon a rule that would exclude the union in 
one bill of matters not having a direct, immediate connec- 
tion, in all of which the defendants had not a common in- 
terest. In others, they seem to have considered only what 
was just and convenient in the particular case, while avoid- 
ing a multiplicity of suits, also avoiding compelling defend- 
ants into litigation of matters in which they had no interest, 
embarrassing them in defense of the matters in which they 
are interested.—1 Brick. Dig. 619, $$ 1158-1200. Whether a 
bill is in this respect demurrable, or subject to objection by 
plea, or answer, must be determined by reference alone to its 
averments and prayer.—Halsted v. Sheppard, 23 Ala. 558 ; 
Hardin v. Swoope, 47 Ala. 273. 

The bill before us, with specific averments, charges the de- 
fendants with a confederation to defraud the creditors of E. 
Kahn & Co., and that the several transactions against which 
relief is sought, were but parts of the plan and scheme in 
which all joined. Its purpose is to obtain satisfaction of the 
debts of the complainants from the property the debtors had 
by separate mortgages conveyed to Lehman, and to Nathan 
Kahn, and by separate transfer to Hirschler. In bills of this 
‘ kind by ereditors, it is common practice, sanctioned for a 
Jong time by the courts, to join as defendants persons hold- 
ing different portions of the debtor’s property under separate 
and distinct conveyances. The object and purpose of the 
suit is single, the satisfaction of the demands of the creditors 
from the property of the debtor, and all that can be said is, 
that different persons have, or claim to have, separate in- 
terests in distinct or independent questions connected with, 
or springing out of that common purpose.—Brinkerhoff v. 
Brown, 4 Johns. Ch. 671; Boyd v. Hoyt, 5 Paige, 78; 1 Dan. 
Ch. Pr. 339, note 1. We are not of the opinion the Chan- 
cellor was in error in overruling the demurrers, or the motion 
to dismiss the bill for want of equity. 

Whether there is error in the final decree rendered by the 
Chancellor granting relief to the complainants, depends 
wholly upon the evidence, whether the frauds averred were 
proved. The evidence, in some respects conflicting, as is to 
be expected in all cases of this character, it is apparent from 
the opinion of the Chancellor, was very carefully, thought- 
fully, and deliberately examined, and considered. The con- 
clusion reached by him must be here accepted as prima facie 
correct; and whoever assails it must be prepared to repel 
the presumption of correctness attaching to it alike as to 
matters of law, and of fact. We are not satisfied that his 
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conclusions are erroneous, and unless we are satisfied of 
error, they must stand.— Rather v. Young, 56 Ala. 94. 
The result is, the decree must be affirmed. 


Lee v. Lee. 
Billin Equity for Settlement of Guardian’s Account. 


1. What not a solvent condition of a bankcing insiitution ; notice to directors ; 
loan.—An insurance company engaged in a general banking and insurance 
busingss, having a capital of $100,000, of which $70,000 is loaned out on mort- 
gages of real estate of the same (but no greater) nominal value, cannot be con- 
sidered in a healthy or prosperous condition ; and its directors being charge- 
able with a knowledge of its condition, when they are sought to be charged 
with the loss of trust fands borrowed from a guardian, on whose bond they 
are sureties, cannot claim to have acted in ignorance. 

2. Character of quardian ; abuse of trust.—In the grant of letters of guard- 
ianship for an infant, the interest of the ward, the safety of his funds, and 
the character of the guardian for integrity and sonud judgment, are the con- 
siderations that should influence the court; and it is an abuse of the trust to 
appoint a person of known insolvency, who is instigated to apply for letters by 
the officers of the insurance company, they becoming sureties ou his bond, 
and he lending the infant’s funds to the company without security. 

3. Same ; setllement, expenrse.—When a gaardian resigns and makes a settle- 
ment of his accounts, the expense of the proceeding falls on the ward ; and 
the statutes do not contemplate the appointment of u person who has agreed 
with one of his sureties, in advance of his appointment, to resign and settle 
his accounts at the expiration of one year, in order that the surety may be 
discharged; this is an abuse of trust. 

4. Same ; re-appointment.—When a guardian settles his accounts, and resigns, 
at the same time applying for a re-appointment as his own successor with dif- 
ferent sureties on his bond, this should excite the vigilance of the court, and 
the appointment should be refused without « sufficient explanation of the 
unusual circumstances. 

5. Sureties; liability--The guardian having loaned the trust fands of his 
wards to an insurance company, whose directors had become sureties on his 
official bond, on his agreement to lend the funds to their company, vo security 
being given or required for the loan, it is immaterial whether this was a stip- 
ulation of the original agreement; nor can the directors, in avoidance of 
their personal liability as sureties, shelter themselves behind a formal compli- 
ance with the requisitions of the statute (Code, § 2773), becanse two persons 
of known insolvency signed their names as sureties for the loan, 

6. Guardian and ward; sureties on bond.—A guardian cannot, during the 
minority of his ward, file his accounts for final settlement, make a settlement 
with a guardian ad litem, and resign ; such settlement being unauthorized, it 
neither discharges the sureties on his bond, nor binds the ward. 

7. Same.—On such settlement and resignation, the guardian being imme- 
diately re-appointed, and giving bond with the same sureties (except one, who 
sought thereby to be discharged), the exhibition and tender to him of the 
money which he had loaned the insurance company, and which he bad prom- 
ised in advance not to accept, does not amount to a payment in fact, nor affect 
the rights and liabilities of the parties. 

8. Doctrine of retainer ; bond, elec'ion, ward,—In such a case the doctrine of 
— and presumed extinguishment, growing out of the dual relation of 
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debtor and creditor existing in the same person does not apply; the sureties 
ou the first bond are not discharged, but the ward may, at his election, pro- 
ceed against the sureties on either bond, 

9. Sureties; dill, amendiment.—The biil being filed against the sureties on 
both bonds, and alleging that all participated in the proceedings connected 
with the resignation and re-appointment of the guardian, for the purpose of 
procuriug the release and discharge of the single surety on the first bond who 
did not sign the second bond, and at the same time enabling the insurance 
company to retain the money, it was held on the former appeal (Lee v. Lee, 55 
Ala. 590), that the bill was not multifurious. But the evidence failing to sus- 
tuin the allegations of the bill as to the participation of the released surety 1n 
the covinous combination and conspiracy established against the others, the 
complainants are entitled to no relief against him ; but being entitled to sub- 
stantial relief, they should be allowed an opportunity to amend their bill. hy? 

10. Breach of official duty; trustees in invitum.—When a guardian lends out 
the money of his ward without security, he is guilty of a breach of official 
duty, and the borrower, if cognizant of this breach of duty, becomes a trus- 
tee of the money in invitum; and the ward may, at his election, hold them 
accountable as joint and several trustees. 

11 Purtial payment ; collateral.—In such a case a partial payment made by 
the borrower, operates as a partial payment made by the guardian ; and a 
mortgage, or other collateral security, given by the borrower to the guardian 
and enforced by the ward, operates only as a partial payment, and does not 
amount toa ratification of the guardian’s unlawful act. 


APPEAL from Perry Chancery Court. 

Heard before Hon. ANrHony DILLarp. 

The bill in this ease was filed on 22d December, 1875, by 
John Lee, Edgar Lee and Mary Lee, the latter two being 
infants and suing by their next friend, the said John Lee, 
against their guardian, John H. Lee, and the several sureties 
on his official bonds as such guardian, to-wit: F. A. Bates, 
W. B. Modawell, J. H. Speed, J. W. Crenshaw, A. B. Lane, 
W. M. Brooks, W..C. Wyatt, Harriet Johnston, W. R. Brown, 
A. M. Foulkes, Carlos Reese, J. B. Cocke, and Amzi God- 
den ; and was brought for the purpose of compelling a set- 
tlement of the guardian’s accounts, and the payment into 
court of the money found due the complainants on a state- 
ment of the guardianship accounts. The complainants, to- 
gether with David Lee, an infant of tender years, who died 
ov the 13th of November, 1872, were the only children and 
heirs at law of John Lee, late of Perry county, who there died 
intestate, during the year 1870, being possessed of a large 
estate, real and personal; and letters of administration on 
his estate were duly granted soon after his death, to Porter 
King. On the 27th February, 1872, letters of guardianship 
on the estate of said four children were granted by the Pro- 
bate Court of Perry county to John H. Lee, one of the de- 
fendants ; and he thereupon gave bond as such guardian, in 
the sum of one hundred thousand dollars, with the defend- 
ants, F. A. Bates, W. B. Modawell, J. W. Crenshaw, J. W. 
Speed, A. B. Lane, W. C. Wyatt, and W. M. Brooks, as his 
sureties. On the 5th March, 1872, he received from the admin- 
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istrator of John Lee’s estate, the sum of seven thousand and 
eight dollars in gold, and twenty-three thousand seven hun- 
dred and ninety-two do!lars in currency, belonging to the es- 
tates of his said wards, and on the 25th January, 1873, he 
returned an inventory to the court, under oath, acknowledg- 
ing his receipt of these moneys on that day. On the 28th of 
January, 1873, he filed with the court his accounts and 
vouchers for a final settlement of his guardianship, showing 
the following balances in his hands due his wards: To John 
Lee, eighteen hundred and forty-four 86-100 dollars in gold, 
and four thousand nine hundred and fifty-eight 09-100 dol- 
lars in currency ; to David Lee, then deceased, eighteen hun- 
dred and forty-four 86-100 dollars in zold, and five thousand 
four hundred and nineteen 35-100 dollars in currency ; to 
Mary Lee, the same amount in gold, and four thousand two 
hundred and eighty-seven 48-100 dollars in currency. The 
court thereupon appointed the 5th day of March, 1873, fol- 
lowing as the time for the settlement ; and ordered three 
weeks notice of it to be given. On the 5th of March, 1873, the 
court appointed T. A. Givhan as guardian ad litem of the 
infants, and he aceepted the appointment in writing, certi- 
fying on the accounts, as filed, that he had examined them and 
found them correct, and consented that they be allowed as 
stated ; and the court thereupon allowed the accounts as 
stated, and rendered decrees against the guardian, in favor of 
each of the complainants for the amounts thus shown to be 
due each of them respectively, including the amount found 
due the estate of David Lee. The decree further recites that 
the guardian has resigned, accepts his’ resignation, and 
orders that he be discharged from the further performance of 
his duties as such guardian. On the same day the said John 
H. Lee again applied for letters of guardianship on com- 
plainant’s estates, and letters were again granted to him ; 
and he thereupon gave another bond, which was accepted by 
the court in the sum of sixty thousand dollars, with F. A. 
Bates, W. C. Wyatt, W. R. Brown, A. B. Lane, W. M. Brooks, 
W. B. Modawell, J. H. Speed, A. M. Fowlkes, Carlos Reese, 
J. B. Coke, Amzi Godden, and Mrs. Harriet Lee, (the mother 
of complainants, who afterwards married again, and was 
made party defendant to the bill by the name of Harriet 
Johnson), as his sureties. On the 9th day of April, 1873, the 
guardian filed in said court as an inventory of his ward’s es- 
tates, a statement under oath that he had collected from the 
Perry Insurance and Triast Company the sum of seven thou- 
sand three hundred and seventy 44-100 dollars in gold, and 
the further sum of twenty thousand two hundred and seven- 


teen 17-100 dollars in currency, being the aggregate amount 
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of said decrees rendered against him on the 5th of March, as 
above stated, and had again loaned the same to said com- 
pany for twelve months, at eight per cent. interest, with W. 
B. Modawell and W. R. Brown as sureties for the loan ; and 
he asked that satisfaction of the decrees might be entered. 

The bill alleges that John H. Lee was insolvent at the 
time of his first appointment as guardian, and so continued 
up to the time of the filing of the bill, and was known by his 
sureties to be insolvent when they signed his bond; that it 
was understood between him and them, at and before the ex- 
ecution of the bond, that he would lend the money belong- 
ing to his wards to the said Perry Insurance and Trust Com- 
pany, of which said W. R. Brown was then the president, 
and F. A. Bates, J. W. Crenshaw and W. M. Brooks, 
directors ; that on the 5th of March, 1872, pursuant to this 
agreement, he loaned al] the moneys which he had received 
to said insurance company, without taking or requiring any 
security for the loan; that said company was at that time 
greatly embarrassed, and in doubtful circumstances, and its 
condition was well known to its directors ; that on the 28th of 
January, 1873, the said company was in failing circumstances 
and unable to’pay its debts, and had not repaid any of the 
money borrowed from said guardian ; that said J. W. Cren- 
shaw, knowing these facts, threatened to make application to 
the Probate Court to be released from liability on said guard- 
ian’s bond; that therenpon it was planned between said 
Crenshaw, Brown, Bates, and other officers of said company, 
that he should settle his accounts, resign his guardianship, 
make application to be re-appointed, give a new bond, and 
acknowledge satisfaction of any decree that might be ren- 
dered against him; that this plan was contrived for the pur- 
pose of releasing said Crenshaw from liability on said guard- 
jan’s bond, without the payment of any money, and without 
calling upon the said Insurance company for any mouey, and 
it was carried into effect and consummated as shown by the 
proceedings in the Probate Court; that said guardian made 
application for his re-appointment for the purpose of carry- 
ing out this agreement, and did not collect any money from 
said insurance company as he reported to the Probate Court 
he had done on the 9th of April, 1873; that W. B. Modawell 
and W. R. Brown, whom he had reported he had taken as 
sureties for the new Joan, were at that time insolvent; that 
the said insurance company had become insolvent, had 
ceased to do business, and its assets had been placed in the 
hands of a receiver; that the guardian had thereby become 
unable to furnish the infant complainants with means of sub- 
sistence and education, and their property was in danger of 
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being entirely lost; and they insisted that all the sureties on 
the two bonds were liable to them for the moneys which 
their guardian had received. The bill prayed that an account 
might be stated, to ascertain the amount due to the com- 
plainants respectively from the said guardian; that he and 
his sureties might be required to pay to the adult complain- 
ant, John Lee, the amount ascertained to be due him; that 
the amounts ascertained to be due to the infant compl:inants 
respectively might be paid over to a receiver, or some suita- 
ble person to be appointed by the court, and applied for 
their support and maintenance, and for other and further 
relief. i 

The defendants filed separate answers to this bill, admit- 
ting substantially the execution of the bond, and that at the 
tinfe of its execution it was understood that the moneys be- 
longing to the complainants should be loaned to the Perry 
lusurance and Trust Company. They alleged that Porter 
King, the administrator of the estate of the father of com- 
plainants, had kept the moneys belonging to said estate on 
deposit with the Perry Insurance and Trust Company, and 
that when a final settlement of Lee’s estate was made, King 
had given John H. Lee, the guardian, an order on said com- 
pany for the amount of the distributive shares of the com- 
plainants and their deceased brother, David Lee; that the 
amount of these shares was as the bill alleged; that by 
agreement between the guardian, Lee, and the Perry In- 
surance and Trust Company, the order of King, the admin- 
istrator, was taken up by the said company, and the money 
retained by it as a loan; that Lee, the guardian, did not in 
fact take the money from the company and re-deliver it asa 
loan, but that it was left in the possession of the company; 
that owing to the entire confidence of the guardian and his 
sureties in the solvency of the company, the question of 
taking security for this loan was never thought of. The 
answers deny that at the time of such loan the Perry In- 
surance and Trast Company was largely in debt, and embar. 
rassed with law-suits, or that all of its capital stock had been 
lent out to persons who were largely insolvent, or in doubtful 
and failing circumstances. The answers admit the final set- 
tlement of Lee, the guardian, and his resignation, but deny 
that at this time the Perry Insurance and Trust Company 
was in failing circumstances, but aver that it was perfectly 
solvent and enjoyed the trust and cenfidence of the com- 
munity at large. The defendant, Crenshaw, denied that he 
ever threatened to apply to the Probate Court to be relieved 
from the guardian’s bond, and while admitting that he 


‘wished to be discharged from said bond, this wish was in no 
VoL, LXvi. 























1880. } OF ALABAMA. 411 


[Lee v. Lee.]} 


manner attributable to any distrust of the solvency of said 
Perry Insurance and Trust Company. The answers all deny 
any such plan as that charged in the bill, concocted between 
Lee, the guardian, and any of the other defendants, that said 
Lee should settle his guardianship and apply to the court to 
be again appointed guardian of complainants, and give a new 
bond and acknowledge satisfaction of the balance found to 
be due on such settlement, for the purpose and with the in- 
tent of releasing Crenshaw from liability on said bond. The 
answers further show that after the re-appointment of Lee as 
guardian of complainants, he came to a settlement with the 
Perry Insurance and Trust Company in regard to the moneys 
of his ward, loaned to said company, and after ascertaining 
the balance due him as such guardian, he agreed that the 
company might retain the money as a loan for twelve months, 
and the company executed its promissory note therefor. 
That Lee, in the inventory he filed in court under oath, 
showed his disposition of such moneys ; that upon the appli- 
cation of the guardian the Probate Court approved of his 
said report and ordered the same recorded ; that Johu H. 
Lee did not seek a re-appointment as guardian of complain- 
ants by reason of any such scheme or plan as that set out in 
the bill, but was induced to do so by the entreaties of Mrs. 
Harriet Lee (now Johnston), the mother of complainants ; 
that John H. Lee is not indebted to the complainants in the 
sums mentioned in the bill, or in any part thereof. It was 
further alleged that the father of complainants had great 
faith in the Perry Insurance and Trust Company; that he 
was a Director of the same, and was in the habit of lending 
his money to that institution ; that his administrator, Porter 
King, fully concurred in these views, and deposited the 
moneys of Lee’s estate with said company as long as he was 
such administrator, and also his own individual moneys. 
The defendant, Crenshaw, alleged in his answer, that while 
very loath to go on the guardianship bound of John Lee, it 
beiug contrary to his rule to do so, he nevertheless consented 
to become, and did become, one of the sureties on such bond, 
upon the representation of said guardian that he would lend 
the moneys of his wards, the complainants, to the Perry In- 
surance and Trust Company, in which respondent, Crenshaw, 
had great faith, as being sound financially. Crenshaw also 
alleges that if the money belonging to the complainants had 
been lost by their guardian by reason of his lending the same 
to said Insurance and Trust Company, it had been lost since 
the resignation of said guardian, after his re-appointment and 
after Crenshaw had been released from all liability on his 
said bond. The answers of the defendants further aver that 
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the allegation in the bill that by reason of said moneys being 
lent to the Perry Insurance and Trust Company it was in 
great danger of being lost, was untrue, but that, on the con- 
trary, every dollar of said moneys could be collected. All 
the respondents admit that it was one of the conditions of 
their becoming such guardian’s sureties, that the moneys of 
the wards should be louned to the Perry Insurance and Trust 
Company. John H. Lee, the guardian, also makes this ad- 
mission. They all deny that they knew of John H. Lee’s in- 
solvency at the time they signed his bond as guardian, and 
John H. Lee denies that he then knew himself to be insol- 
vent. Said Lee admits that he was largely indebted at that 
time, but avers that this indebtedness arose from the pur- 
chase of property to which he then believed he had obtained 
good titles. He admits, however, that owing to after discov- 
ered defects in his title to said property, and various secu- 
rity debts, he was at said time, and is now, insolvent. Lee 
and Crenshaw both allege that the agreement of the latter 
to go on Lee’s bond was for one year only, and that it was 
for this reason, and this reason only, that the resignation and 
re-appointment was had. John H. Lee further alleges, that 
though having full trust and confidence in the solvency of 
the Perry Insurance and Trust Company, he did in 1875 in- 
form that company that he must have some additional secu- 
rity for his wards’ money, and accordingly said company 
transferred to him a deed of trust upon two plantations con- 
taining about twenty-seven hundred and eighty acres, more 
or less, of land situated in Perry county. 

Mrs. Harriet Johnston filed her auswer to the bill, admit- 
ting substantially the averments thereof, and also a cross- 
bill against John H. Lee, and the sureties on his guardian- 
ship bond, praying, in substance, the same relief as that asked 
for in original bill. 

Demurrers were interposed to the bill, but as these were 
considered and disposed of by this court in the case of Lee 
v. Lee, 55 Ala. 590, it is unnecessary to state them here. 

The testimony in the case shows that the guardian, John 
H. Lee, was insolvent; that the Perry Insurance and Trust 
Company held a mortgage upon his entire property ; that the 
law day fixed in said mortgage had passed ; that the stock- 
holders and officers of said company proposed and suggested 
to said John H. Lee, that he should become the guardian of 
complainants; that they agreed and promised to make his 
bond as such guardian, provided he would allow the funds of 
his wards to remain in the hands of the said company ; that 
said guardian consented to this condition, and that said bond 
was made for the purpose of enabling the Perry Insurance 
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and Trust Company to retain and use the funds of the com- 
plainauts. The testimony of John H. Lee, W. R. Brown, F. 
A. Bates and John W. Crenshaw, establish these facts. It 
is further shown by the evidence that the sureties of John 
H. Lee on his first bond were stockholders and officers in said 
company ; that these sureties sought out John H. Lee, and 
proposed and suggested to him that he should become the 
guardian of the complainants; that they agreed and prom- 
ised that they would make his bond for him upon condition 
that he would suffer the money of his wards to be retained 
by the Perry Insurance and Trust Company; that the bond 
was made upon this agreement and understanding ; that the 
sureties on such bond were induced to procure John H. Lee 
to be appointed guardian, and to make his bond for him 
solely to promote the interest of the Perry Insurance and 
Trust Company, and especially to obtain the moneys of com- 
plainants by a loan—said moneys being then in the posses- 
sion of said company asa special and temporary deposit ; 
that said Lee did loan the funds of his wards as agreed upon, 
without good and suflicient security. W. R. Brown, the 
president of the company, in his answer to the direct inter- 
rogatory, testified as follows: “ Perceiving the injury that 
might result to the company . . . . I, for one, thought 
best to get some person to be appointed guardian of the 
children, and certain stockholders and directors of the com- 
pany consented to furnish the requisite security for John H. 
Lee, if he would become the guardian and lend the money to 
the company for one year.” It was further shown by the 
said Brown’s testimony that the money was loaned under a 
previous agreement between John H. Lee and his sureties, 
that he would lend said money to said company. The whole 
testimony shows that this understanding was well known be- 
fore the first bond was executed, and by the sureties signing 
the same. It clearly appears that the sureties on the first 
bond of the guardian, Lee, were all stockholders, and some of 
them, directors of said Insurance and Trust Company, had 
originated and carried into effect the appointment of John H. 
Lee as guardian of complainants. It also appears that no 
outside security was asked or offered, and that the securities 
of the guardian did not wish any indemnity from the said 
company. It was was further shown by the evidence that 
the Perry Insurance Company, with a capital of only about 
one hundred thousand dollars, had at the time of Lee, the 
guardian’s loan to it, loaned out about seventy thousand dol- 
lars on mortgages of real estate of no greater nominal value. 
It was also shown that John H. Lee, or some one for him, 
procured from the Probate Judge of Perry county, several 
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days before Lee’s final settlement, a blank bond in order that 
he might procure sureties to the same for his re-appointment. 
The final settlement, the resignation, and re-appointment of 
Lee, are shown to have been accomplished on the same day, 
and the second bond was also given on the same d: Ly. These 
and the other material facts are stated in the opinion. The 
court decreed that the complainants, and the cross-complain- 
ant, were entitled to the relief prayed for ; that the final set- 
tlement, resignation, and re-appointment of John H. Lee, 
the guardian ‘of complain: wuts, was absolutely null and void 
for want of jurisdiction in the Probate Court acting upon the 

same ; that there never had been any payment by “the Pe Try 
Insurance and Trust lompany, to John H. Lee, of the 
moueys belonging to complainants ; that there was no secu- 
rity such as by law required, given by the Perry Insurance 
Company for the loan of such money; that such loan was a 
devastavit committed by the guardian, Lee, and that the sure- 
ties on his first bond were bound to make good to’ the com- 
plainants any loss resulting from such unauthorized loan by 
the guardian, Lee, to the Perry Insurance and Trust Com- 
pany. It was further decreed that John H. Lee should set- 
tle his guardianship in the Chancery Court, and said Lee 
was decreed to file his accounts and vouchers for a final set- 
tlement before the register, who was directed, in stating such 
account, to act conformably to the terms of the decree as 
above set forth. The decree of the Chancellor upon the law 
and facts, are here assigned as error. 


W. M. Brooks, and Jno. F. Vary, for appellants. 


James W. Lapstey, and Perrus, Dawson & TILLMay, for 
appellees. 


STONE, J.—The capital stock of the Perry Insurance and 
Trust Company was one hundred _ thousand dollars, one-half 
of which, $50,000, was paid in. For tie remaining fifty per 
cent. the notes of the stockholders were taken. The business 
of the corporation was taking fire risks, and a general bank- 
ing and exchange business. “The company commenced busi- 
ness, and in about three years had subst: intially paid up the 
residue of the stock, $50,000, in dividends declared. So that, 
in fact, only $50,000 of the capital stock was puid in. In 
what we are stating, we'are governed by what we understand 
to be the testimony of the officers in charge of the corpora- 
tion. The principal business of the company was banking. 
We feel anthorized to find from the testimony that by, or 


soon after the year 1869, three or four years after the com- 
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pany had commenced business, the bank had out near or 
quite sixty thousand dollars of its money, in the hands of 
three or four persons. Twenty-five thousand dollars of this 
sum was out on a loan to John H. Lee, on mortgage of two 
plantations and their stock and equipments, which the wit- 
nesses testify were worth twenty-five thousand dollars. None 
of them place the value above that sum. Another loan of 
sixteen thousand dollars was secured by mortgage on a plant- 
ation, testified to be worth eight thousand dollars. A third 
loun or investment of a sum between sixteen and twenty 
thousand dollars, was also resting on the security of a planta- 
tion, not claimed to have been worth more than twenty-five 
thousand dollars. Now, it is common knowledge that lands 
put up at a forced, cash sale, rarely, if ever, bring their value. 
They do not generally sell for half their estimated value. 
That these lands were not convertible into money at the face 
value of the debts they were pledged to secure, is shown in the 
fact that in 1872, and even later, they had not been converted 
intomoney. Even when the company made an assignment 
and failed in 1875, one of these loans of twenty-five thousand 
dollars remained unsettled. A second claim of nearly or 
quite equal amount had not been realized upon in 1873, and 
the securities therefor were sold to Woodruff for about one- 
half they called for. The testimony does not inform us of 
the subsequent history or fate of the loan of sixteen thou- 
sand dollars. Add to these complications the fact that the 
company had a banking house worth ten thousand dollars, 
and we have a grand total of seventy per cent. of the 
capital stock invested in suspended, non-convertible securi- 
ties and assets. However much the directory may have be- 
lieved the corporation solvent and sound—and we cannot 
doubt they did—yet, viewed as a bank, we cannot think it 
was in a healthy and prosperous condition in March, 1872. 
And persons familiar with its condition and operations, as 
directors attending its meetings should have kept them- 
selves, should have known that too much of its cash capital 
was invested in non-convertible securities. We are aware 
that men are ordinarily unduly hopeful. Bank directors are 
but men, and have common human infirmities. To this, in 
part, we ascribe the confidence the officers and directors had 
in their corporation in 1872, and in 1873. We do not think 
the bank was in a prosperous condition during either of those 
years. Mr. Crenshaw was one of the original stockholders, 
became a director in 1868, and continued such until the cor- 
poration failed in 1875. He is not shown to have been un- 
familiar wit! the operations of the bank, and knowing the 
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facts, he must, if necessary, be charged with knowledge that 
the banking operations had been imprudently conducted. 
There are circumstances connected with Mr. Lee’s appoint- 
ment and continuance as guardian, which we feel it our duty 
to refer to. The infant children of John Lee, deceased, were 
about to have distributed to them thirty thousand dollars in 
money. John H. Lee, cousin of decedent, though shown to 
be an honest, upright man, was insolvent, and his insolvency 
was known to the directors and owners of the Perry In- 
surance and Trust Company. His chief indebtedness was to 
that corporation. It is not shown that he desired or asked 
to be appointed guardian, or that the oldest child, who must 
have been over fourteen years old, or the mother of the chil- 
dren, originated the thought of his becoming guardian. The 
thing was first suggested by persons in the interest of the 
Perry Insurance and Trust Company ; and when Mr. Lee ex- 
pressed an inability to make the bond, he was informed the 
company would make it for him. It is manifest from the 
whole proceedings that one of the conditions on which the 
company made the bond was, that he should lend the money 
to the company. If such had not been the understanding, 
he could not have made the bond he did; and we have no 
doubt if he had withdrawn the money from the bank, after 
either of his appointments, the sureties would at once have 
ceased to be longer bound for him, and he would have ceased 
to be guardian. Now, whether this loan was to be made 
with or without security, these were not proper considera- 
tions to enter into the selection or appointment of a guardian. 
A guardian for an infant should be selected for his good 
character, sound judgment, prudence, and adaptedness to the 
trust. He must safely keep the funds, and, at the same 
time, make them productive. The safety of the funds, and 
the interest of his ward, should be the sole guiding principle 
in the administration of his trust. In these functions he 
should be free and untrammeled. If he be under obligations, 
previously assumed, to make a particular disposition of the 
funds ; in other words, if he be not entirely free to place the 
loan where it will be safest, most productive, and most read- 
ily reduced again to possession, then the personal disinter- 
estedness of the trust is impaired, and his fiduciary relation 
is liable to become warped by his personal interest, or social 
obligation, if not by a more controlliag exigency. However 
the pre-arrangement may have been regarded in the present 
case, the tendency of such bargains is antagonistic to the 
policy of our statutes, and must divide and weaken the severe 
loyalty the guardian owes his ward. He should always keep 
Vor. LXVII. 
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——— free to deal with a proposed borrower at arm’s 
ength. 

Another subject for criticism. In the effort to relieve Mr. 
Crenshaw of all participation in the second appointment, 
the execution of the second bond, and the renewal of the 
loan to the Perry Insurance and Trust Company, it has been 
sedulously sought to show that one of the conditions on 
which he, Crenshaw, consented to become, and did become, a 
bondsman in the first appointment, was, that he, Crenshaw, 
should remain bound only one year, and at the end of that 
time, Lee should settle his guardianship, account for the 
funds, and then release Crenshaw. Now, the resignation of 
a guardian, the making of a final settlement, and taking out 
new letters, each entails expense, rendered necessary only by 
the resignation, and that expense falls on the estate of the 
ward. ‘True, under a statute of 1871, a guardian may resign 
his trust.—Code of 1876, § 2768. It was never contemplated, 
however, by the legislature, that a guardian should be ap- 
pointed with a foregone determination to resign at the end of 
a year, and during the minority of the ward. 

We have commented on these peculiarities, if not irregu- 
larities, attending these guardianships, with no intention of 
making them the basis of our decree. Our purpose has been 
to call attention to them, to characterize them as abuses, 
and, if possible, of preventing this peculiarly delicate and 
responsible relation of guardian from being perverted to the 
purposes of merchandise. We trust no probate judge would 
make the appointment of a guardian, if he knew that one of 
the conditions on which he could make his bond was, that 
he should commit the custody and administration of the 
ward’s estate to another, either natural or artificial, person ; 
or, if he knew the trust was to be retained for only a short 
period, less than the term of the ward’s minority. We take 
a step farther. If an administrator or guardian resign, and, 
at the same time, apply for re-appointment as his own suc- 
cessor, and offer a new bond with sureties changed, this 
should awaken inquiry in the breast of the probate judge ; 
and, prima facie, he should refuse to make the second - 
pointment. We do not design these remarks to apply 
specially to this case, more than to any other similarly cir- 
cumstanced. 

A great deal of testimony has been taken to prove that, 
when Lee was first appointed guardian, there was no prior 
agreement that the money of the wards should be lent to the 
Perry Insurance and Trust Company, without security. As 
matter of fact, we think there is a failure to prove such pre- 


arrangement. It is not denied, however, that it was previ- 
(27) 
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ously agreed that the money should be lent to the corpora- 
tion ; and we think we may safely affirm that without such 
agreement, Lee could not have procured the sureties he did, 
and could not have made an acceptable bond. There is, on 
the other hand, no testimony that, in the previous negotia- 
tions, any thing was said about securities, and it is very 
certain that when the loan came to be made, none were re- 
quired. True, two names were indorsed on the written con- 
tract, but the proof is, that these indorsers signed their names 
without request from any one, and both were confessedly in- 
solvent when they so indorsed. We can not regard these 
indorsements as a compliance with the statute, or as furnish- 
ing any security whatever.—Code of 1876, § 2773. The 
gyardian did lend the money without security, and this ren- 
dered him and his sureties liable therefor, no matter how sol- 
vent the insurance and trust company may have been at that 
time. He violated a positive statutory duty, and this fastened 
the liability.— Lee v. Lee, 55 Ala. 590, 598. 

Having shown that the guardian, by lending the money 
without security, fastened a liability on himself and sureties, 
the question is, have the sureties on the first bond who were 
not on the second, been discharged? The loan was made 
March 5th, 1872, and the liability then attached. Has it 
been cancelled ? 

In January, 1873, Lee, the guardian, filed his account cur- 
rent and vouchers for a final settlement of his guardianship, 
pursuant to the agreement he made with Crenshaw. Proper 
order was made, notice by advertisement given, and on the 
5th day of March the accounts were audited, the balances 
ascertained, and deerees were rendered against him for the 
several sums ascertained to be due his wards respectively. 
No objection is urged to the formal regularity of these pro- 
ceedings. In point of fact, Lee was guardian when he filed 
his account current, and continued so until the day of set- 
tlement, March 5th, 1873, when he resigned. He took all the 
steps necessary to a settlement, if he did not make the set- 
tlement itself, before he resigned. The record does not in- 
form us whether the settlement or resignation was first in 
— of time; but does inform us that both took place 

arch 5th, 1873. A guardian ad litem had been appointed to 
represent the minors in the settlement, and the decrees were 
rendered in his favor for the use of the several] minors. There 
is no statute authorizing a guardian to settle his accounts 
finally, while he remains in office. He can settle when the 
ward comes of age, or, if a female, when she marries, or when 
his authority as guardian ceases by removal, &c.—Code of 


1876, § 2772. There are other provisions for coercive settle- 
Vou, LXvi. 
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ments, but they do not apply to this case.—Code, $$ 2791-2. 
The settlement being set on foot and made when the Probate 
Court had no authority or jurisdiction in the premises, it 
stands for nothing, and may be collaterally assailed, or 
treated as a nullity.— Lewis v. Allred, 57 Ala. 628. Until the 
term of the guardianship had ceased by the majority of the 
ward, or, by a cessation of the guardian’s authority, the Pro- 
bate Court had no jurisdiction to take any steps looking to 
a final settlement. This case must be treated, then, as if no 
attempt had been made to settle in March, 1873. 

It is contended for Crenshaw, that he is entirely discharged 
from liability: First. Because, after Lee had resigned his 
first guardianship, had been re-appointed, and had qualified 
under that appointment, the Perry Insurance and Trust 
Company actually paid to him the money it had borrowed 
from him, that he then re-lent the money to the company, 
and reported to the Probate Court that he had collected the 
several decrees rendered against him in the former guardian- 
ship. We can not agree to the proposition that what took 
place on the 5th March, 1873, amounted to a payment in 
fact. True, the money was shown to Mr. Lee, and we have 
no doubt it was the correct amount. He was also informed 
that there was his money, and he was requested to count it. 
This, however, was but an empty form. He had previously 
agreed not to take the money from the company, and on the | 
strength of that agreement, the officers and stockholders of 
the coporation had made his second bond for him. If he 
had taken the money, he would have violated his agreement, 
and we have no doubt his sureties would have refused to be 
longer bound for him. The law regards the substance of 
things, not their sembiance. There was no payment in fact. 

It is contended, in the second place, that inasmuch as Mr. 
Lee, by his second appointment, became his own successor— 
thus centering in himself the authority to demand, and the 
duty to pay—the law, from the necessity of the case, presumes 
a payment of the claim to the creditor estate. This, because 
the law furnishes him no coercive measures for collecting the 
demand, and because it was his duty under the second ap- 
pointment, to possess himself of the assets of his ward. We 
need not, and do not, in this case, decide what would be the 
rule, if Lee had made a valid settlement of the guardian- 
ship, and the decree of the court thereon, had fixed and de- 
termined authoritatively, the extent of liability of the first 
to the second guardianship. That is not this case. We 
have shown above that the attempt to make a settlement was 
a nullity, because the statutory jurisdiction did not attach. 
The case then stands in law, as if the amount due from the 
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first to the second guardianship was unascertained. In such 
cases, we hold that the wards are clothed with an election, to 
charge the sureties on the first bond, for the unauthorized 
loan of the money by the guardian, without security ; or, 
they may proceed against the sureties on the second bond, 
for the failure of their principal to obtain a proper decree of 
the court, and transfer the assets to the second guardianship. 
The case is directly within the principle declared in Jhhit- 
worth v. Oliver, 39 Ala. 283. See Morrow v. Peyton, 8 Leigh. 
~ ; Aylett v. King, 11 Leigh. 486; Flinn v. Carter, 59 Ala. 

There was a demurrer in the court below for multifarious- 
ness. The multifariousness charged was, that the bill makes 
both sets of the sureties defendants, and seeks a joint recov- 
ery against them for the funds improperly lent to the in- 
surance and banking company, under the circumstances dis- 
closed above. The Chancellor sustained the demurrer for 
multifariousness, and the complainants appealed to this 
court.— Lee v. Lee, 55 Ala. 590. We reversed the ruling of 
the Chancellor, holding that on the face of the bill it was not 
multifarious. Among the averments of the bill, which we 
decided was not multifarious on its face, we copy as follows: 
“That before and on the 28th day of January, 1873, [the time 
when the accounts current were filed to make final settlement 
of the first guardianship], the Perry Insurance and Trust 
Company was in failing circumstances, and unable to pay its 
debts, which was then well known to said J. W. Crenshaw,” 
and the other sureties on Lee’s first guardian bond ; “that 
said J. W. Crenshaw, well knowing the failing condition of 
said Perry Insurance and Trust Company, and that it was 
unable to pay its debts, and weil knowing that said company 
was indebted to John H. Lee as guardian, as aforesaid, on 
account of the money so loaned, in a sum of more than twen- 
ty-seven thousand dollars, and well knowing that said John 
H. Lee was insolvent, threatened to make application to the 
Probate Court to be released from the bond of said John H. 
Lee as guardian, as aforesaid : thereupon, it was planned be- 
tween said J. W. Crenshaw and said W. R. Brown, then 
— of said Perry Insurance and Trust Company, said 

rancis A. Bates, and the other officers of said company, an 
said John H. Lee, that said John H. Lee should settle his 
said guardianship in the Probate Court, and resign his said 
guardianship, and then apply to be re-appointed guardian of 
your orators and oratrix, and give a new bond, and acknowl- 
edge satisfaction of the balances which should be found 
against him on such settlement; that this arrangement was 


contrived and planned, for the purpose and with the intent 
Vou, Lxvu. 
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to release the said J. W. Crenshaw from liability on the said 
guardian bond, as the surety of said John H. Lee, without 
the payment of any money.” The bill then avers that ail 
these plans were carried out with the concurrence of said J. 
W. Crenshaw, W. R. Brown, and F. A. Bates, and other offi- 
cers of said company, and that it was done “for the purpose 
and with the intent on the part of said John H. Lee, J. W. 
Crenshaw, W. R. Brown, and other officers of said company, 
to carry out the plan so contrived to release said J. W. Cren- 
shaw from his said liability, without the payment of any 
money ; and then prevent any call being made on the Perry 
Insurance und Trust Company for the payment of the money 
so borrowed from John H. Lee, as aforesaid.” Treating 
these averments as true, as it was our duty to do on demur- 
rer, they make a very clear and strong case of covinous com- 
bination and conspiracy to defraud the complainants. The 
only name found on the first bond that is not on the second, 
is that of J. W. Crenshaw. Hence, he alone is interested in 
having the first set of sureties discharged. It will be seen in 
the averments copied, that he is charged with full knowledge, 
and with active participation in all that was unlawfully 
planned and executed to the prejudice of complainants. The 
charges made, if true, fix on him a liability, common with the 
other bondsmen. On these grounds, and these alone, was 
the bill in this cause relieved of the charge of multifarious- 
ness.—Lee v. Lee, 55 Ala. 590. The case is now before us on 
the testimony. We have shown above that in March, 1872, 
and in March, 1873, the Perry Insurance and Trust Com- 
pany, as a banking institution, was pot in a prosperous con- 
dition. It is not shown it was insolvent, or that Crenshaw 
knew or believed it was in failing circumstances. On the 
contrary, the testimony shows that he, the other directors, 
and the stockholders, believed the corporation to be solvent 
and sound at each of those dates. There is not only no testi- 
mony connecting Crenshaw with the design, plan and combi- 
nation charged, to have Lee re-appointed, to have him exe- 
cute a new bord, and thus release Crenshaw, without requir- 
ing the company to pay the money, but the testimony is 
uniform, strong, and convincing, that he, Crenshaw, had 
nothing to do with procuring the second appointment, the 
execution of the second bond, or the continuance of the loan 
to the company. The testimony is, that he did not even 
know there was a plan or wish to have Lee re-appointed. 
He desired to be released from the bond, expected Lee’s 
guardianship to cease, and expected the money to be paid. 
The testimony is, that the company had set apart the money 
with which to make the payment, and, at one time, expected 
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to pay it. There was a purpose subsequently formed to have 
Lee re-appointed, and thus retain the money in the bank, 
but there was no proof connecting Crenshaw with this newly 
formed purpose, or showing he had knowledge of it. The 
combination and conspiracy charged upon Crenshaw, with 
others, which, on demurrer, relieved the bill of the imputation 
of multifariousness, is thus shown to have failed in the proof. 
In the only aspect in which the unities of the bill can be 
maintained, the complainants must fail for want of proof. 
The testimony fails to show a common liability resting on 
Crenshaw and the new sureties on the second bond. We 
have shown above that each set of sureties is liable, but there 
is no common liability. It presents a case for election b 
thie wards, against which set.of sureties they will proceed. 
This objection arises on the evidence, which fails to sustain 
one phase of the bill, still it shows complainants are entitled 
to substantial relief, and they are entitled to an opportunity 
to amend.—Code of 1876, § 3790; Smith v. Coleman, 59 
Ala. 260. 
The bill in the present case was filed December 22d, 1875. 
In 1876 John H. Lee, by mortgage, conveyed to the Perry 
Insurance and Trust Company, two plantations, to secure the 
agora of a debt he owed the company for money advanced 
or him, amounting to twenty-five thousand dollars. This 
debt remained uncollected, and in March, 1875, when the af- 
fairs of the corporation were becoming desperate, this mort- 
page and the debt it secured were transferred and assigned 
y the company to John H. Lee, guardian, as collateral secu- 
rity of the said loan, so made by Lee, guardian, to the com- 
pany. It was stipulated in the assignment that the mort- 
gage should not * purchased until after three years from 
the assignment. In July, 1878, the present complainants, 
wards of said John H. Lee, filed their bill to foreclose this 
mortgage, claiming the proceeds to be realized, in part pay- 
ment of the said sum due them from their guardian. The 
defendants in this suit plead this, and rely on it as a ratifica- 
tion of the illegal and unauthorized loan made by the guard- 
ian, and as a bar to any further complaint by the wards 
that their moneys had been lent withont security. When 
Lee, the guardian, lent the money of his wards to the Perry 
Insurance and Trust Company without security, he commit- 
ted a devastavit—a breach of his statutory, official duty. 
May v. Duke, 61 Ala: 53. The Perry Insurance and Trust 
Company, when they then borrowed the money, knew it was 
the property of his wards, and must be charged with knowl- 
edge that in the loan the guardian violated his statutory 


duty. The company aided him in this breach of duty, and 
VoL, LXVIE. 
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became recipients of the money by and through that breach 
of duty. This constituted them trustees of the funds in in- 
vitum, with all the duties and disabilities of the rightful trus- 
tee and guardian, Lee, resting upon them, but, without the 
powers and rights of the latter. Thus making themselves 
trustees in invitum, it is in the power of the beneficiaries to 
charge this trust upon the company, and make it an original 
debtor to them, in common with their lawful guardian and 
rightful trustee. The company and Lee are joint and several 
trustees of this fund, and liable to account as such to the 
beneficiaries, if the latter elect to so treat them.—2 Story 
Eq. Ju. § 1257; Perry on Trusts, $$ 832, 835, 836, 840, 841, 
810, 814; Preston v. McMillan, 58 Ala. 84; Graft v. Carth- 
man, 16 Amer, Dee. 741; Coleman v. Cocke, 18 Ala. 757; 
Powell v. Jones, 1 Tred Eq. 337. 
It being thus shown that the Perry Insurance and Trust 
Company had made complainants ciaim its original debt, in 
common with Lee, the guardian, it follows that any partial 
payment made, or security given by it, is no more a bar to 
further suit against it, or against Lee and his sureties, than if 
Lee himself had made partial payment, or given collateral 
security. 
_ But aside from the principle stated above, we do not think 
there is anything in the alleged ratification that can preju- 
dice the present complainants. Suing as they do, they are 
no more estopped than they would be, if Lee, their guardian, 
having collected a part of the money from the company, the 
wards accepted it from him, with a knowledge of the source 

rom which it came ; or, than Lee himself would be, if suing 
the insurance and banking company for the money. The 
suit to forclose the mortgage does not exonerate Lee from 
liability for his devastavit and default, and his sureties are as 
much bound therefor as he himself is.—2 Story Eq. Ju. 
§ 1092 ; Harris v. Harrison, 78 N.C. 202 ; Powell v. Jones, su- 
pra ; Alexander v. Doby, Rice Eq. (S. C.) 23. 

The Chancellor granted relief on the cross bill. The view 
we take of the case would seem to leave no ground for that 
bill to rest on. We will simply reverse his decree on the 
cross-bill, and leave it for disposition in the court below, after 
the pleadings shall have been amended. 

The decree of the Chancellor is reversed, and the cause 
remanded. 


|Nore sy THE Rerorrer.—At a subsequent day of the term 
the appellants applied for a re-hearing, upon which the court 
rendered the following opinion. ] 
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STONE, J.—It has been again pressed upon us with great 
zeal and earnestness, that the wards, complainants in this 
suit, by claiming the benefit and security of the mortgage of 
Lee, their guardian, to the Insurance and Trust Company, 
which was subsequently transferred by the latter back to 
Lee as security, of the loan to the company, must be re- 
garded as having thereby ratified and adopted as legal, the 
loan made to the company. In other words, the principle is 
invoked, that if A, without authority, convert the money or 
property of B, into other property, and B, with knowledge, 
assert his ownership of the property into which his own 
effects had been converted, this is a ratification of A’s unau- 
thorized act, and equally absolves A from liability for the 
conversion, and the person to whom he had delivered B’s 
effects from liability to account therefor. The principle is, 
that ratification, with full knowledge, is the equivalent of prior 
authority. In holding, as we did in the principal opinion, 
that the Insurance and Trust Company had made itself a 
trustee in invitum, and thereby became a principal debtor, we 
thought, and still think we showed the inquiry propounded 
above was, and is immaterial. Being a principal debtor, par- 
tial payment or partial security absolves no one, except pro 
tanto, any more than partial payment or security given by a 
joint obligor, will absolve his co-obligor. 

But that principle has no application to this case. This is 
not the case of a conversion of trust funds by the trustee into 
something else, leaving the beneficiary the right and privi- 
lege of claiming the thing converted, or the thing into which 
it is converted. 

The law, in such case, justly says he may claim either, but 
shall not have both. In the present case the breach of trust 
was committed in March, 1872, by lending the money to the 
insurance company without security. The money was not 
converted into anything, which the beneficiaries did or could 
claim. Three years afterwards, the Insurance and Trust Com- 
pany turned the mortgage security over to Lee the guardian, 
as collateral security to the debt the corporation owed to him 
as guardian. In equity, every one interested in the collection 
of the debt the insurance company owed, had the right to 
claim that the proceeds of that collateral security should be 
applied towards the liquidation of the original liability. The 


beneficiaries—wards—the sureties of Lee, the guardian, and 
the Perry Insurance and Trust Company, each and all had 
the right to have the collateral made available for their com- 
mon benefit. See Thames v. Herbert, 61 Ala. 340. 

Nor is there anything in the argument, that by asserting 


claim to the collateral security, the complainants (wards) weak- 
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ened or impaired any right Crenshaw, as surety of Lee, could 
assert. His right, as surety was, to stand on the terms of the 
contract his principal, John H. Lee, had, by his bond, made 
with the complainants. It was his equitable right to have 
every security Lee, his principal, had acquired, utilized in his 
own exoneration. The complainants, the wards, had the same 
right, and their suit to foreclose was but an assertion of that 
right. If they, by their own act, or, possibly by their negli- 
gence, had deprived Crenshaw of the benefit of that fund, a 
contention by him that they had thereby discharged him, 
would be much better supported by reason and authority 
than the position he now takes. If he suffered the Lees, 
complainants, to acquire the mortgage property at a sum be- 
low its value, that was his own error or fault. 
The application for a re-hearing must be denied. 


Alabama Gold Life Insurance Come 
pany v. Anderson. 


Bill in Equity to Creditor to be Subrogated to the Rights of 
Surety Holding Mortgage from Principal Debtor. 


1. Security created by surety; when enures to credifor.—A security or trast 
created by the principal debtor for the beuefit of his surety, and not limited 
in terms to the mere personal protection of the latter, is a security or trust 
for the payment of tbe debt, and enures to the benefit of the common creditor, 

2. Same; same.—But, to have this effect, the trust or security must confer 
on the surety a clear right to appropriate it to the payment of the common 
debt, and the right to retain it until the debt be paid. 


AppEAL from Mobile Chancery Court. 

Heard before Hon. H. Avsrii1. 

On January 7, 1875, F. L. McCain recovered a judgment 
in the Cireuit Court of the United States, at Mobile, against 
the Southern Life Insurance Co. of Memphis, for the sum of 
$6,535.56, which judgment shortly thereafter became the 
property of the Alabama Gold Life Insurance Company. The 
Southern Life Insurance Company desiring to appeal to the 
Supreme Court of the United States, applied to T. H. Daugh- 
drill to sign the appeal bond for it. Daughdrill agreed to 
sign the appeal bond, and did so, making the following agree- 
ment, viz: “The said Daughdrill, on his part, agrees to be- 
* come surety for the said Southern Life Insurance Company 
in such amount as it may be required or expected to give, to 
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remove, by writ of error, to the Supreme Court of the United 
States a certain judgment for the sum of six thousand five 
hundred and thirty-five 56-100 dollars, recently recovered 
(besides costs) in the Cireuit Court of the United States for 
the fifth judicial circuit, and southern district of Alabama, 
in favor of Francis L. McCain, against the said Southern 
Life Insurance Company, and also to take out a policy of in- 
surance on his own life, or on the life of his wife, if he be un- 
insurable, in the office of the said Southern Life Insurance 
Company, and also to furnish within two months from this 
date to the said Southern Life Insurance Company the ap- 
plication of responsible persons for insurance on the lives of 
healthy persons to the extent of ten thousand dollars, if prac- 
ticable ; and further, the said Daughdrill agrees to use his 
influence in promoting the business of the said Southern Life 
Insurance Company ; and the said Southern Life Insurance 
Company, on its part, agrees to loan to the said Daughdrill, 
within forty days from this date, the sum of five thousand 
dollars for the period of one year, at eight per cent. interest 
per annum, provided the payment of the same is secured by 
satisfactory mortgage on real estate in the city of Mobile, 
which is worth twice the amount of the loan, the title to 
which is satisfactory to the said Southern Life Insurance 
Company, its officers or agents, entirely free from all other 
incumbrances. It is further agreed, that in case the said suit 
should not be decided by the said Supreme Court before the 
expiration of the year for which said loan is made, then the 
said Southern Life Insurance Company will continue the said 
loan upon the same security until said suit is decided by said 
Supreme Court, and at the same rate of interest. 

t is understood and agreed that the interest on said loan 
is to be paid in advance, annually or semi-annually, as said 
company may prefer; and it is also agreed the policy of in- 
surance hereinbefore referred to, to be taken out by the said 
Daughdrill on the life of himself, or of his wife, is to be held 
by said Southern Life Insurance Company, or for its benefit, 
as an additional security (besides the mortgage) for the re- 

ayment of the proposed loan, until the final payment of such 
oan. The said Daughdrill further agrees to pay all taxes of 
whatever description, already due or that may become due, 
on the property to be mortgaged as above provided, and to 
pay all premiums that may become due on the policy of in- 
surance to be issued on his own life, or the life of his wife, as 
above agreed, during the continuance of the loan above 
agreed upon. In case of failure to pay said taxes or said 
— the aforesaid Southern Life Iusurance Company 


e authorized to foreclose the mortgage on the said property.” 
VoL. LXvn. 
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Daughdrill obtained the money mentioned in the agreement, 
and the mortgage therefor was executed and delivered by 
him on February 25th, 1875. On February 11th, 1875, a 
policy on the life of Mrs. Daughdrill was taken out in 
the Southern Life Insurance Company, by Daughdrill. The 
judgment was affirmed in the Supreme Court of the United 
States, and an execution issued thereon, was returned “ no 
property found,” as to all the obligors on the bond. Pending 
the appeal, on January 31, 1876, the Southern Life Insurance 
Company was adjudicated a bankrupt. In August, 1878, 
Daughdrill was adjudicated a voluntary bankrupt. Daugh- 
drill being indebted to James Bond, as administrator of Poe, 
deceased, and to Anderson & Bond, made a deed to W. S. 
Anderson, as trustee, to secure the payment of these debts 
on the main body of lands described in the mortgage deed: 
from Daughdrill to the Southern Life Insurance Company. 
The Southern Life Insurance Company filed its bill alleging 
the facts above recited, and shortly after its bankruptcy the 
assignees, under a decree of the District Court of the United 
States, at Memphis, Tennessee, sold the note and mortgage 
to the Alabama Gold Life Insurance Company, and the title 
was made it through the president of the Southern Life In- 
surance Company. The bill was then amended by setting 
forth the facts of the sale and purchase, and making the 
agreement, the mortgage and the mortgage notes, exhibits to 
the bill, and prayed a foreclosure and sale to satisfy the said 
notes. Mrs. Daughdrill, on whose life the company had 
issued a policy for $5,000, died in January, 1876. The Chan- 
cellor decreed that the debts secured by the deed to Ander- 
son, trustee for Bond, as administrator, and to Anderson & 
Bond, were superior in equity to the judgment, and decreed 
that the complainant was entitled only to the excess of the 
mortgage debt over the death claim, which operated as a 
payment of the mortgage to that amount, This ruling is as- 
signed as error. 


Overatt & Bestor, for appellant.—When Danghdrill 
signed the bond he became a surety for the principal debtor, 
the Southern Life Insurance Company, and we invoke the 
principle that securities received by the surety from the prin- 
cipal debtor, either for the payment of the common debt, or 
for the indemnity of the surety against loss because of his 
liability, are regarded as created for the protection of the 
debt, and equity will compel the execution of the trust. 
Daughdrill stipulated for at least partial indemnity. He re- 
ceived the company’s money in connection with his becom- 
ing surety. Under the agreement he could keep the money 
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as long as his liability on the bond existed, if he did not vio- 
late any other stipulation in the agreement. The general 
rule is, that where a surety or person standing in the situa- 
tion of a surety for the payment of a debt, receives a security 
for his indemnity, and to discharge such indebtedness, the 
principal creditor is in equity entitled to the full benefit of 
that security, and it makes no difference that such principal 
creditor did not act upon the credit of such security in the 
first instance, or even know of its existence. The authorities 
place the principle upon the ground, that as the security is a 
trust for the better securing the debt, it attaches to it, and 
hence it is that it may be made available by the creditor, 
although unknown to him.— Brandt on Guaranty & Surety- 
ship, 380, § 282; 8 Ala. 866. ; 


BRICKELL, C. J.—The general principle on which appel- 
lant relies in support of the remedy it seeks to enforce, is 
well known and familiar to courts of equity, and has been in 
this court allowed its largest operation. The principle is, 
that if a principal debtor creates a security, or trust, for the 
indemnity of his surety, not in terms limited to the mere 
personal protection of the surety, it is a security or trust for 
the payment of the debt enuring to the benefit of the com- 
mon creditor. To bring a case within the operation of the 
principle, there must, of course, be a trust, or security cre- 
ated, conferring on the surety the clear right to appropriate 
it to the payment of the common debt, and the right to re- 
tain it until the debt is paid. The agreement between 
Daughdrill, the surety, and the Southern Life Insurance 
Company, the principal debtor, cannot be construed as cre- 
ating a trust or security for the payment of the common 
debt, or for the mere personal protection of Daughdrill as 
surety. Reading that agreement by its terms alone, or in 
the light of the attending circumstances, by the loan of 
money to Daughdrill, and the contemporaneous mortgage 
to secure its payment, no other than the simple relation of 
debtor and creditor was created, or contemplated. True, in 
the agreement it is recited, as one of the inducements to the 
company to make the loan, that Daughdrill had agreed to 
become surety on the writ of error bond. This is, however, 
in connection with the recital of other inducements—the 
taking from the company a policy of insurance on his own 
life, or that of his wife; the procuring, within two months, 
insurance on the lives of healthy persons, to the extent of 
ten thousand dollars, if practicable, and the use of his in- 
fluence in promoting the business of the company. The 


writ of error bond, and the agreement, were executed cotem- 
Vou. LXvit. 
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poraneously. The loan was made subsequently, after Daugh- 
drill’s liability as surety had been incurred. Now, if Daugh- 
drill had declined taking the policy of insurance on his own 
life, or that of his wife ; or had declined to furnish the in- 
surance promised on the lives of healthy persons, it being 
practicable ; or had declined to exercise his influence in pro- 
moting the business of the company, without any want of 
good faith, without a violation of confidence reposed, the 
company could have declined making the promised loan. 
Or, if the titles to the real estate, which was to be mortgaged 
as security for the loan, were not satisfactory, or the real 
estate was not worth twice the amount of the loan, the com- 
pany, keeping within the agreement, could have refused to 
make the loan, though Daughdrill’s liability as its surety was 
existing, and from it he was without remedy to demand re- 
lief. The company, doubtless, was influenced in making the 
loan, by the fact that Daughdrill had become its surety on 
the writ of error bond. It may have been more inclined for 
that reason to accommodate him with a loan, than it would 
have been if that relation had not existed. The mere induce- 
ments to parties to contract, cannot vary the relations the 
contract creates, nor can they stamp upon the contract a na- 
ture and character inconsistent with its terms, and the obli- 
gations arising from them. 

The company was very carefully keeping in view their re- 
lation and rights as creditors, and stipulating for security in 
that relation. It was not indemnity to Daughdrill for the 
liability he had incurred as surety, or security for the debt 
if the judgment was affirmed, or the creation of a fund for 
its payment, which was contemplated, or which was deemed 
necessary. There is a stipulation for the continuance of the 
loan beyond the period of one year, until the decision of the 
cause in which the writ of error had been taken, but that is 
dependent on conditions. The continuance was not a mat- 
ter of right in Daughdrill, unless he kept down the interest, 

aid the premiums on the policy of insurance he had prom- 
ised to take, and kept down the taxes on the mortgaged 
property. 

The test whether a trust or security was created for the 
payment of the debt, is, whether Daughdrill could have 
claimed to retain the loan merely because of his liability as 
surety. Before paying the common debt, he had no remedy 
against the principal, and no right to withheld payment of 
the debt due from him.—Stindifer v. While, 9 Ala. 527. The 
agreement would not have furnished cause for resisting the 
exercise of the power of sale contained in the mortgage, nor 
would it have afforded defense to a bill for foreclosure. The 
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common debt being unpaid, was not of present inquiry, but 
of prospective and contingent inquiry only; and this could 
not have afforded him an equity to retain his own debt, until 
it was removed. There is no feature of the case, as it is 
presented—no view of the rights and remedies of Daughdrill, 
which would authorize the conversion of the relation of the 
parties from that which the agreement so clearly imports, of 
debtor and creditor, into that of trustee and cestui que trust, and 
that is the relation which must exist, or the claim of the ap- 

ellant cannot be supported. It was not that relation, with 
its rights and duties, the parties contemplated: Daughdrill 
was tlie debtor of the Southern Life Insurance Company, 
for money loaned. The company became his debtor, when, 
by the death of his wife, the insurance policy became pay- 
able. By the terms of the policy, the debt to Daughdrill 
was to be applied to the payment of his debt to the company. 
Whether the application was made or not is immaterial ; for, 
in a court of equity, it will be regarded as made—that being 
considered as done, which ought to have been done. We 
find no error in the record, and the decree is affirmed. 


The City of Selma cet al.v. The Selma 
Press and Warehouse Co. 


Bill in Equity to Enjoin the Collection of Municipal Taa: and 
Vacate Levy and Assesment. 


1. Municipal corporation ; when cannot lery tares.—A municipality which has 
power “‘to levy taxes on real and personal property auction sales, and sales of 
merchandise, and capital employed in business therein, and street tax on all 
male inhabitants of the age of twenty-one years,” is prohibited both by the 
absence of legislative authority, and by the enumeration of certain powers, of 
which this is not one, from levying a tax on the gross receipts of ware- 
houses. 


AppraL from the City Court of Selma. 

Tried before W. C. Warp, Esq., as special Chancellor. 

This was a bill in equity, filed on January 22d, 1878, by 
the Selma Press and Warehouse Company, against the City 
of Selma and A. J. Goodwin, its tax collector, and sought to 
restrain the collection of a tax on the gross receipts of its 
business as a warehouse company, and to: vacate and annul 
a levy which bad been made on property belonging to it. 


The bill alleged that the complainant, a corporation located 
Von. LXV. 
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in the city of Selma, was engaged in the business of storing 
cotton and other merchandise, and in compressing cotton for 
shipment ; that by an ordinance of July 10, 1875, the city of 
Selma attempted to levy a tax on the gross receipts of all 
warehouses ; that complainant listed all of its property for 
taxation except its gross receipts, which, by advice of counsel, 
it refused to do; that the city tax assessor for several years 
assessed this tax against the complainant, which it refused to 
pay, although it has paid all other taxes assessed against it 
by the city ; that the tax will be again assessed against it, and 
that the real estate of the complainant had been levied on, 
and was about to be sold to pay this tax; that this tax is not 
authorized by the charter of the city of Selma. It was agreed 
that the cause should be tried on the averments of the bill, 
which were admitted to be true, the respondents denying 
that the city had no authority to impose the tax. The grant 
of power to the city to levy taxes is given in the opinion of 
the court. The special Chancellor rendered an opinion de- 
ciding that the city had no power to impose the tax, and his 
decree vacating the assessment and levy of the tax, and per- 
petually enjoining its collection, is assigned as error. 


Tuomas W. Crark, for appellant.—The power of taxation 
is conferred on the city in the most general terms. 

“The mayor and council shall have power to levy taxes on 
real and personal property, auction sales, and capital em- 
ployed in business within said city, and sales of merchan- 
dise.”—Acts of Ala. 1874-5, p. 38. Auction sales are men- 
tioned because the auctioneer rarely, if ever, pretends to 
own the property he sells, and to attempt to collect from the 
individual owners would be impossible and cause an im- 
mense amount of trouble. Merchandise sales are also men- 
tioned, because the merchant turns his capital over several 
times a year. Under the head of personal property, when 
the merchant came to list he would put down merchandise so 
much, meaning not more than the stock actually on hand, 
“capital employed in business.” It is very frequently men 
are operating on borrowed capital, or persons have their res- 
idences at some other place, but have capital invested in 
business in the city—U. S. Digest, Vol. X, Per. Prop. 2. 
And for these reasons, this enumeration was incorporated in 
the charter, and not from any intention to exclude all other 
subjects of taxation. 


Brooks & Roy, for appellee. 


STONE, J.—The assignments of error, and the arguments 
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of counsel, raise but a single question: whether the city char- 
ter authorizes the levy of the tax the city attempted to im- 
se? In Baldwin v. City Council, 53 Ala. 457, this court 
eld that “the Legislature may confer on the municipalities 
it creates, such measure of power to levy and collect taxes as 
it may deem expedient, not greater or other than it pos- 
sesses.” It was added, “that this power is capable only of 
clear and unequivocal delegation. When express power to 
levy and collect particular taxes is conferred, the power to 
levy and collect other taxes is excluded. Or, if particular 
subjects of taxation are enumerated, the corporation has not 
capacity to enlarge them.”—See, also, 2 Dil. on Mun. Corp. 
3d ed. §§ 784 (623), 785 (624). 

. The city government of Selma has power “to levy taxes on 
real and personal property, auction sales and sales of mer- 
chandise, and capital employed in business in said city, and 
street tax on all male inhabitants of the city, of the age of 
twenty-one years and upwards.” The tax complained of in 
this case was levied on the gross receipts of warehouses. 
This is not within any of the enumerated powers in the city 
charter, and its exercise is alike interdicted by the absence 
of legislative authority, and by the enumeration of certain 
powers, of which this is not one. The opinion of the special 
Chancellor is an able and well considered argument, fully 
sustained by his citations. We could not strengthen it by 
any thing we might add. 

Affirmed. 


Allen, Adm ’r, v. Elliott et al., Adm/’rs. 


Action on Promissory Note ; Plea, Statute of Limitations and of 
Non-claim. 


1. Non-claim, statute of ; mere knowledge of claim does not prevent operation of. 
There must be an actual presentation of the claim, or some act of the creditor 
which is equivalent thereto, to prevent the operation of the statute of non- 
claim ; mere knowledge of the existence of the claim on the part of the execu- 
tor, or administrator, no matter how full, will not have that effect. 

2. Same; by whom claim must be presented to avoid operation of.—The claim 
must be presented by some one having an interest in it, and a legal right to 
enforce its payment, which must be evinced by some word or act which indi- 
cates an intention to look to the estate of the deceased debtor for its payment. 

3. Presentation; evidence as to which one of two estates the claim is presented 
against admissible.—Where both the makers of the note were dead, and the 
same person was the administrator of the estates of each of them, he should 
be permitted to testify in a suit against him as administrator of one of the 

OL. LXVII. 
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estates that no presentation was made to him of the claim as against that estate, 
and the endorsements of presentation on the note are relevant evidence on 
that issue. 

4. Statute of limilations ; how time between death and grant of letters computed in 
calculating bar of.—In calculating time between the death of a person and the 
grant of letters on his estate, the day of his death must be included, and the 
day on which the letters are granted must be excluded in computing the time 
necessary to bar an action against the administrator. 

5. Statute of limitations ; note barred by in this case.—Where a note was made 
April 18, 1861, the statute of limitations beginning to run on September 21, 
1865, and continuing to run uutil the death of the maker, which occurred Feb- 
ruary 24, 1866, whereupon it was suspended until April 30th, 1866, when let- 
ters of administration were granted, and for six moutns thereafter, and action 
was brought on the note against the administrator of the estate of the maker 
on May 27, 1872, such action was barred by the statute of limitations of six 
years, by one day. 

6. Sunday; when statues of limitations expires on that day, action to be brought 
on Saturday preceding. —When an action would be barred by the statute of limi- 
tations on Sunday, that day must be excluded from the count, aud the action 
brought on the Saturday preceding, to save the bar. 


AppEAL from Shelby Cireuit Court. 

Heard before Hon. J. E. Coss. 

This was an action brought on the 27th of May, 1872, by 
J. L. Elliott and G. W. Bilberry, as administrators of the 
estate of Bennett Davis, deceased, against B. P. Allen, as ad- 
ministrator of the estate of R. J. Allen, deceased. The suit 
was founded on the following note, viz: “April 18, 1861. 
$900. One day after date we promise to pay to the order of 
Beunett Davis, nine hundred dollars, for value received. R. 
N. Allen, R. J. Allen.” The defendants pleaded, “in short 
by consent”—1. The general issue; 2, the statute of limita- 
tions of six years ; 3, the statute of non-claim. On the trial 
the plaintiffs read this note in evidence, and offered in evi- 
dence the following written statement, found on the back of 
the note, viz: “Presented this 24th December, 1861. R. J. 
Allen, Adm’r of the estate of R. N. Allen. Presented June 
22,1867. B. P. Allen, Adm’r de bonis non of the estate of R. 
N. Allen, deceased.” The defendant objected to the last in- 
dorsement, because it did not show any act or declaration of 
defendant tending to show that the note had been presented 
to him as administrator of the estate of R. J. Allen, deceased; 
but the court overruled the objection, and allowed the evi- 
dence to go to the jury, and the defendant excepted. The 
plaintiffs proved that R. J. Allen, defendant’s intestate, died 
on February 24, 1866, and that letters of administration on 
his estate were granted to the defendant on April 30, 1866, 
and that the 26th day of May, 1872, was Sunday. The de- 
fendant testified that the note sued on was presented to him 
by a son of Bennett Davis. He was then asked if, at the 
time the note was presented to him, Davis did not say that 


it was presented against R. N. Allen’s estate, and not against 
(28) 
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the estate of R. J. Allen. The plaintiffs objected to this 
question, and the court having sustained the objection, and 
refused to allow the witness to make the statement, the de- 
fendant duly excepted. The court charged the jury as fol- 
lows: “The only question for you to consider i is, whether or 
not this action is barred by the statute of limitations of six 
years. If six years elapsed after making certain exclusions 
of time, to which your attention will be called, between the 
day when the statute began to run and the day on which the 
suit was brought, the action is barred. The statute ran from 
the 21st day of September, 1865, Gown to the day when suit 
was brought, subject to certain exclusions of time that will 
be mentioned. In estimating whether or not the said six 
years had elapsed, you must count from the 21st day of Septem- 
ber, 1865, to the 27th day of May, 1872, the day suit was brought; 
and in making this count, you must exclude the first day and in- 
clude the last, or include the first day and exclude the last ; and 
you must also exclude from the count the time between the 
death of the intestate and the day of the grant of letters of 
administration to defendant ; and, in this part of the count, 
you must not estimate as part of the time within which the stat- 
ute runs, the 24th day of February, 1866, the agreed day of the 
death of defendant's intestate, but must estimate the 30th day of 
April, 1866, the day, when it is agreed, letters were qranted ; and 
in addition to said exclusion of time, you must further ex- 
clude from the count of time within which the statute runs, 
the six months that elapsed just after the appointment of de- 

fendant as administrator of the estate of R. J. Allen ; and in 
the exclusion of time, you must not estimate the 30th day of 
April, 1866, the day on which letters were granted, as part 
of the time within which the statute was running, but must 
estimate the day on which said six months expired; and if, 
after having made said exclusions of time, six years had 
elapsed from the Zlst day of September, 1865, to the day 
when the suit was brought, you must find for the plaintiff ; 

and if said six years expired on Sunday, you must exclude that 
day from the count, and the plaintiffs could have brought this suit 
on the following day, Monday. The defendant excepted to this 
charge, and excepted separately to those clauses, or portions 
of them, which are italicized above, and requested the court, 

in writing, to charge the jury, “that if they believed the evi- 
dence, they must find for the defendant.” This charge ihe 
court refused to give, and the defendant excepted. The 
rulings of the court on the evidence, the charge given, and 
that refused, are the errors assigned. 


Taut Braprorp, and D. T. Casrieperry, for appellant. 
VoL. LXVI. 
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There was no evidence that the note sued on was ever pre- 
sented to the defendant as administrator of the estate of R. 
J. Allen, deceased. The endorsement on the note was the 
only evidence offered by the plaintiffs, and this shows that 
the note was presented to B. P. Allen as administrator of R. 
N. Allen’s estate. The note was made by R.N. and R. J. 
Allen, and this endorsement should have been excluded. 
The defendant should have been allowed to prove that the 
note was presented to him as a claim against the estate of 
R. N. Allen, but was presented with a clear disclaimer of any 
demand against the estate of R. J. Allen. The court erred 
in charging the jury that if the statute of limitations expired 
on Sunday, plaintiffs could sue on the Monday following. 
Suits on notes must be brought “within six years after the 
cause of action accrues.” —Code, $ 3226; Owen v. Slater, 2 
Ala. 547 ; 29 Ala. 651; 15 Mass. 193. The statute is imper- 
ative, and makes no exception where the six years expires on 
Sunday. Where a note would otherwise fall due on Sunday, 
it becomes due on the Saturday before.—Code, § 2097 ; Saun- 
ders & Harrison v. Ochiltree, 5 Port. 73; 12 Mass. 89. On 
the same principle the statute of limitations would expire on 
Saturday, under the facts in this case. The appellees invoke 
the deductions made by the statute, but they can claim 
- nothing but the time the statute requires to be deducted. 
The court erred in instructing the jury to “exclude the first 
and include the last day,” in computing the time “between” 
the death of the intestate and the grant of letters, as well as 
in excluding the first day and including the last day in com- 
puting the six months in which the defendant could not be 
sued, after the grant of letters. By the language of the stat- 
ute, you exclude from the count only the days befween the day 
of death and the grant of letters. Only six months can be 
excluded, and not six months and one day. 


Witson & Witson, for appellees.—The action was brought 
on the last day of the six years, excluding the time excluded 
by law between the death of appellant’s intestate and the 
issuance of letters of administration, and the six months in 
which he could not be sued after their issuance, and without 
the exclusion of the first day and Sunday. The statute had 
not effected a bar when the suit was brought.— Owen v. Slater, 
26 Ala. 547. Excluding the two days just mentioned, which 
the law excludes, the suit was begun three days before the 
statute of limitations had effected a bar.—Code, $11. The 
presentation was proper, for appellant was sued as adminis- 
trator of R. J. Allen’s estate, and it was necessary for him to 
show that he was administrator de bonis non of R. N. Allen’s 
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estate before that evidence could have been admitted. The 
note had been presented to the administrator of R. N. Allen’s 
estate long before its presentation to appellant. 


SOMERVILLE, J.—It has been repeatedly decided by 
this court, that mere knowledge of the existence of a claim, 
on the part of an executor or administrator, no matter how 
full and complete it may be, will not prevent the operation of 
the statute of non-claim. 'To produce this effect, the statute 
is mandatory in the requirement of an actual presentation, 
or of some act done by the ereditor or claimant which is 
equivalent thereto ; otherwise the claim is forever barred and 
extinguished.—Jones v. Lightfoot, 10 Ala. 17; Br. Bank De- 
catur v. Hawkins, 12 Ala. 755 ; Code (1876) $$ 2597, 2599. 

It is indispensable not only that the claim should be 
brought to the attention and knowledge of the executor or 
administrator, but this must be done by one baving an in- 
terest in it and a legal right to enforce its payment, and it 
must be evinced by some act or word which indicates an in- 
tention to look to the estate of the deceased debtor for its payment. 
Mc Dowell, Adm’r, v. Jones, Adm’r, 58 Ala. 25, 35; Pollard v. 
Secor, 28 Ala. 484. 

The appellant should have been permitted to testify that 
the claim sued on was never presented to him as admiuistra- 
tor of the estate of R. J. Allen, but only as a claim against 
the estate of R. N. Allen. The endorsements on the note 

‘were competent evidence, and relevant as bearing on this 
issue. 

The note sued on was barred by the statute of limitations 
of six years.—(Code, 1876, § 3226). The running of the 
statute did not commence, by reason of its suspension, until 
September 21, 1865, under the provisions of Ordinance No. 
5, of the Convention of 1865.—( Rev. Code, 1867, p. 53.) 

The six months during which the administrator was exempt 
from suit, after the grant of letters of administration, is not to 
be taken as any part of the time limited for the commence- 
ment of the action, and must be excluded. —(Code, § 3245.) 
It is also provided in section 3244 of the Code, that “the time 
between the decth of a person and the grant of letters testa- 
mentary, or of administration, (not exceeding six months),” 
is not to be counted in the estimate. This latter section, we 
think, is to be construed by including the day of the dece- 
dent’s death and excluding the day on which letters were 
granted, in analogy to the construction given by this court 
to the above ordinance of September 21, 1865, which ex- 
cluded from such estimate “the time elapsing between the lth 


day of January, 1861, and the passage of the ordinance.” 
Vou. LXVIL. 
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Bernstein v. Humes, 60 Ala. 582, 598; Gamer v. Johnson, 22 
Ala. 494; Owen v. Slatter, 26 Ala. 547. 

- From September 21, 1865, to May 27, 1872, the day when 
the suit was instituted, was six years, eight months and six 
days. The deductions authorized to be made under the 
above statutes are, six years, eight months and FIVE days. 

The action was then barred by one day, unless the propo- 
sition urged by appellee be tenable, that, in as much as the 
26th day of May, 1872, was Sunday, the plaintiff had until 
Monday, the 27th, within which to bring suit. Section 11 of 
the Code (1876) is invoked to sustain this view. It réads as 
follows: “The time within which an act is provided by law 
to be done must be computed by excluding the first day and 
including the last; if the last is Sunday, it must also be ex- 
cluded.” 

The statute, we think, was intended merely as a re-affirma- 
tion of the common law rule, that, while Sundays are gener- 
ally to be computed in the time allowed for the performance 
of an act, if the last day happens to be Sunday, it is excluded, 
and the act must be performed on the day previous (Satur- 
day.)—2 Bouv. Law Dict., title “Sunpay,” § 4; Sanders v. 
Ochiltree, 5 Port. 73. 

The suit should have been brought on the 25th day of May, 
1872. The court erred in its charges given as to the bar of 
the statute of limitations, and also in refusing to give the 
charge requested by the appellant, who was defendant below. 

Reversed and remanded, 


Lovins et al, v. umphries. 


Motion for Summary Judgment against Sheriff for Failing to 
pay over Money Collected on Elections. 


1. Sheriff; when entry of motion against, not notice to.—The entry, on the mo- 
tion docket, of a motion against a sheriff, whose term of office has expired, 
for failing to pay over money collected on execution, does not operate as notice 
of the motion. 

2. Summary judgment; when motion for, discontinued.—When no notice is 
given of a motion for summary judgment, and no action is taken on it, at the 
term at which it was entered, such motion is discontinued. 

3. Same; allegations and proof must correspond, on motion for.—When an exe- 
cution is described in a motiou against the sheriff, for failure to pay over 
money collected on it, as issued in favor of one person, and the evidence in- 
troduced relates to an execution in favor of a different person, the variance is 
fatal. 








438 SUPREME COURT [Dec. Term, 


{Lovins et al. v. Humphries.) 

4. Same ; notice and motion for, joint proceeding.—When a notice is given to, 
and a motion made against, a sheriff, for failing to pay over money collected 
on an execution issued in favor of several persons, the notice and motion 
form a joint proceeding, and it is error to render judgment on the motion in 


favor of one of the plaintiffs in execution. 
5. Same; when motion for, made by transferree must prove interest of trans- 


ferror.—Where a motion was made by the transferree of a judgment against 
the sheriff, for failing to pay over money collected on the execution issued 
upon it, and the tranter did not mention the judgment, but assigned the trans- 
ferror’s interest in an estate which was not shown to have any connection with 
the judgment, evidence that the judgment was embraced in the transfer, and 
of its connection with the estate, was essential to support the movant’s right 
to the money collected, 

6. Judgment ; is not such a contract as that transferree may sue in his own 
name.—A judgment is not such a contract as comes within the influence of the 
statute, (Code, § 2099), authorizing indorsees to sue op written contracts for 
the payment of money in their own names, and the transferree of a judgment 
canng@t sue on it in his own name. 

7. Same; when assignee of, cannot maintain action on.—When one of several 
plaintiffs in execution assigns his interest in the judgment, the assignee can 
not maintain a separate action against the sheriff for failing to pay over money 
collected on the execution, unless it was based on his express promise to pay 
to the transferree that part of the money to which the transferror would be 
entitled. 


ArpEAL from Etowah Cireuit Court. 

Tried before Hon. W. L. Warrtock. 

There was a motion entered on November 3, 1879, in the 
Cireuit Court of Etowah county, by Amanda Humphries, 8S. 
L. Glass, Mary P.,S. L., A. J., and Wm. G. Heald, against 
W. H. Lovins and the sureties on his official bond, as late 
sheriff of Etowah county, for a summary judgment, for fail- 
ing to pay over the sum of nine hundred dollars alleged to 
have been collected by him on an execution, issued in favor 
of the movants against E. I. Holeombe. The record does not 
show that any notice of this motion was given to the defend- 
ants, or that any action of the court was had on it at the 
term of the court, when it was entered. There appears, how- 
ever, in the record a motion against the same defendants, 
made by John T., and Amanda Humphries, in which they 
sought to recover a judgment for $153.60 against the defend- 
ants for a failure to pay over that sum of money, collected on 
an execution alleged to have been issued in favor of the mo- 
vants against E. T. Holcombe. Of this last motion notice 
was given the defendants, who demurred on the ground— 
1. That it was not alleged that Lovins was sheriff at the time 
the motion was commenced; 2. That the motion was too 
indefinite and uncertain as to the plaintiffs. The court 
overruled the demurrer.’ The defendants pleaded, in sub- 
stance, that the plaintiffs in execution had received the money 
due them, except W. G. Heald, who had died before the ren- 
dition of the judgment, and on whose estate there had been 


no administration ; and that they did not owe the amount 
Vor. LXVIT, 
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claimed, and “ were not guilty of the defaults charged against 
said W. H. Lovins.” On the trial, which was had before the 
court without a jury, the movants, after introducing in evi- 
dence the bond of the sheriff, introduced an original execu- 
tion in favor of W. G. Heald e¢ a/. against L. T. Holeombe 
for nine hundred dollars, on which was indorsed a receipt in 
full, payment by the defendant, Lovins. The movants also 
read in evidence portions of the “execution docket,” show- 
ing the receipt by Amanda Humphries, Mary A. Glass, S.L., 
A. P., and H. P. Heald, of five-sixths of said judgment 
against Holcombe. The deposition of Amanda Humphries 
was read in evidence on behalf of the movants, from which 
she testified that her brother, W. G. Heald, who died in 1874 
or 1875, had an interest in the estate of Harmon Heald which 
he transferred to her for $350 or $400, but this transfer was 
lost, and although she had made diligent search for it through 
all the papers in her house, it could not be found. This evi- 
dence was objected to by the defendants, but the court over- 
ruled the objection, and defendants excepted. A witness tes- 
tified that he wrote and witnessed the transfer made by W. G. 
Heald to Amanda Humphries of all his interest in the estate 
of Harmon Heald. The defendants objected to this evidence 
‘as illegal and irrelevant, and because the written transfer was 
not produced or accounted for, but the court overruled the 
objection, and defendants excepted. The court rendered a 
judgment in favor of the movants for $247.79. The errors as- 
signed are, the rulings on the evidence, overruling the de- 
murrer to the motion, and the rendition of the judgment 
against the defendauts. 


AIKEN & Marry, for appellants.—The execution which was 
read in evidence was in favor of W. G. Heald ef al. v. Hol- 
combe, while the notice alleged that the execution was in 
favor of Amanda and John T. Humphries. This is a fatal 
variance.—Spence v. Ruttings, 11 Ala. 557. The court erred 
in overruling the demurrer.—Brazeal v. Smith, 5 Ala. 206. 
The judgment must be rendered in favor of the plaintiff in 
the execution, and cannot be rendered in the name of a trans- 
ferree of the judgment. Amanda Humphries could not pros- 
ecute this motion alone and recover judgment for the full 
amount collected on the execution, for the law presumes that 
all the parties were equally interested in the judgment.— Fr- 
win v. Rutherford, 1 Yerg. 169. The pleas in the case were 
sufticient.—Shute & Heckett v. McRae, 9 Ala. 931. The mo- 
tion was discontinued.—Armstrong v. Robertson & Barnwell, 


2 Ala. 164. 
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J. L. Cunntneuan, for appellee.—(No brief has come into 
the hands of the Reporter.) 


BRICKELL, C. J.—The motion entered against the appel- 
lant at the Fall term, 1879, of the Circuit Court, must be re- 
garded as naving been abandoned and discontinued. No 
notice of it was given, nor was any action whatever, so far as 
it appears from the record, taken at that term. The term of 
office of the sheriff having expired, the entry of the motion 
on the motion docket did not operate as notice.—Code of 
1876, § 3353 ; Armstrong v. Robertson, 2 Ala. 164. 

The second motion was founded on the default of the sher- 
iff,in failing to pay over money collected on an execution 
issuing in favor of John T. Humphries and Amanda Humph- 
ries, against E. I. Holcombe. ‘ The evidence offered tended 
to show the money was collected on an execution issuing in 
favor of W. G. Heald et al. v. Holcombe. The variance was 
fatal ; and it was manifest error in the Circuit Court, to ren- 
der judgment for the failure of the sheriff to pay over money 
collected on an execution different from the one described in 
the notice and motion. 

The motion and notice formed a joint proceeding, in which 
the plaintiffs must have recovered jointly, not severally. 
There was also error in the rendition of judgment in favor 
of the appellee, solely and severally. 

The loss of the transfer or assignment of the interest of 
William G. Heald in the estate of Harmon Heald, to Amanda 
Humphries, was shown, and secondary evidence of its con- 
tents was admissible. There was an absence of evidence that 
the judgment against Holcombe was embraced in the trans- 
fer, or that it had any connection whatever with the estate 
of Harmon Heald. Such evidence was essential to support 
the right of the transferree tothe money it appears the sher- 
iff had collected on an execution in which the transferror was 
one of the plaintiffs. 

Contracts in writing for the payment of money or other 
things, or the performance of any act or duty, are assignable 
by indorsement so as to authorize an action thereon in the 
name of each successive indorsee.—Code of 1876, $ 2099. 
In its most enlarged sense, a judgment may be regarded as a 
contract for the payment of money, yet that is not its ordi- 
nary signification.— Keith v. Estell, 9 Port. 669°; Smith v. Har- 
rison, 33 Ala. 706. ‘That a judgment is not within the influ- 
ence of the statute to which we have referred, and that an 
assignment of it will not authorize the assignee to sue in his 
own name, was settled in Bunnell v. Magee, 9 Ala. 483. If 


the assignment or transfer made by Willlam G. Heald em- 
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braced the judgment against Heald, the transferree could not 
in her own name maintain a summary proceeding against the 
sheriff for failing to pay over money collected on an execu- 
tion issuing on the judgment. 

The transfer was made by one of several plaintiffs in exe- 
cution. It passed, doubtless, the right of the transferror to 
that part of the money collected to which he was entitled in 
severalty. In no event could it have passed the right to the 
assignee to maintain a separate action against the sheriff, un- 
less it was founded on an express promise to pay her the 
part of the money collected, to which the transferror was en- 
titled. Neither by assignment or otherwise, could the sher- 
iff be subjected to separate actions by the parties having 
interests in a joint judgment. 

It is not necessary to notice other errors in the record ; we 
have pointed out such as will probably prove fatal to this 
proceeding. 

Reversed and remanded. 


Casey et al. v. Morgan et al. 


Statutory Real Action. 


1. Adverse possession ; when purc’.aser of lands at execulor’s gale does not hold, 
When, at a sale of lands made by an executor under orders of the Probate 
Court, a conveyance is made to the purchaser, without a report or confirma- 
tion of the sale, without a report that the purchuse-money had been paid, and 
without an order of the court to make titles, such a conveyance will be 
ignored, and the purchaser does not bold adversely, so that bis possession will 
ripen into a title by the expiration of ten years. 

2. Heirs; no defense to suit at law by administrators to recover lands that 
heirs have received purchase-money.—It is not a defense to an action at law, 
brought by administrators to recover the lands of the estate, that the heirs 
were present at a sale of the lands made under the orders of the Probate 
Court, and had received their shares of the purchase-money, no deed having 
been made to the purchaser. 


AppEaL from Cleburne Cireuit Court. 

Heard before Hon. JoHn HENDERSON. 

On December 20, 1875, John T. Casey and Z. T. Acker, 
as administrators of the estate of Thomas White, deceased, 
brought this action against Thomas Morgan and Looney 
Sanford, to recover a tract of land in Cherokee county, Ala- 
bama. The defendants pleaded—1. Ne unqgues administra- 
tor ; 2. Not guilty ; 3. Statute of limitations of ten years ; 4. 
That the land was sold by the executor of T. White’s will, 
and the heirs had received their distributive sbare of the 
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proceeds of sale, and had receipted therefor. A demurrer, 
which was interposed to the fourth plea was sustained. On 
the trial, the plaintiffs proved that Thomas White resided on 
the land sued for, and claimed it as his own for seven or 
eight years prior to his death, which occurred in 1843; that 
after his death his widow and bis family occupied the land 
until 1863; that they were appointed administrators de bonis 
non cum testamento annexo of Thomas White in 1875; that in 
February, 1866, Wm. White, one of the former executors 
who sold the land in controversy, petitioned the Probate 
Court, as such executor, to set aside a settlement of the es- 
tate made ata former term of said court, thus showing that said 
White then recognized his trust as such executor. The de- 
fendants introduced the record of the probate of Thos. 
White’s will, and the record of an order made by the Pro- 
bate Court on May 25, 1863, allowing W. C. White, as the 
executor of the will of Thos. White, to sell the lands sued for 
on a credit of twelve months, with interest from date, and 
requiring a return to the court. On September 8, said White 
filed what purports to be a return of the sale of real and per- 
sonal property sold by him as executor, in which is the staie- 
ment as to the sale of the land, which is set out in the opin- 
ion of the court. Defendants introduced H. Sanford as a 
witness, who testified that Geo. White and W. C. White, 
executors of Thomas White’s will, sold the land sued for in 
September, 1863, to A. O. Stewart under the said order ; that 
a deed, which witness wrote, was made by said executors to 
said land, and that a day or two afterwards, said Stewart 
made a deed to W. C. White, conveying the same lands to 
him. There was no change in the possession of the lands. 
Stewart rented them to a son of W. C. White, and did not 
take possession of tie land up to the time when it was sold 
in bankruptcy, as the property of said W. P. White; that 
many of the heirs were present when the lands were sold, 
and bought personal property at the same sale, and did not 
set up claim to the lands ; that White admitted that Stewart 
bought the land for him, and that the purchase was for his 
benefit. ‘The court charged the jury: “If the jury believe 
the said W. C. White, and those claiming under him, had 
been in the adverse possession of said lands under said sale 
continuously for ten years prior to the commencement of this 
suit, plaintiffs cannot recover; that plaintiffs are barred by 
the statute of ten years; that during the war, and up to the 
21st day day of September, 1865, we had no statute of lim- 
itations, and at that time the statute was in force, and that 
the statute of limitations began to run, if it run at all, on the 
21st day of September, 1865; that the right of the heirs of 
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Thomas White, deceased, to sue for said lands accrued at the 
sale of said lands by said executors in September, 1863. ‘To 
which charge, and each part and parcel thereof, plaintiffs ex- 
cepted.” The plaintiffs requested the court to charge the 
jury as follows: 3. “If the jury believe from the evidence 
that William White procured Mr. Stewart to bid off said 
land for him, and that White executed a deed to said land, 
and Stewart immediately, on the same day, or the day after- 
wards, executed a deed to said land to White, that Stewart 
never went into possession of said lands, and that White 
continued to rent out said land, and this is all the evidence 
going to show notorious hostile possession, and adverse to 
the heirs, then the jury must find for the plaintiffs.” 4. “If 
the jury believe from the evidence that Wm. White sold said 
lands as the executor of the estate of Thomas White, and 
procured Mr. Stewart to buy in said lands for him, and White 
executed a deed to said land to Stewart, and on the day of sale, 
or the day afterwards, Stewart executed a deed to said land 
to White, and that Stewart never went into possession of said 
land, and the only evidence of a notorious, adverse, and hos- 
tile possession by White, against the estate, and the heirs 
of the estate, is the fact that White, although he never went 
into possession of said land, but rented it out, and the fact 
that he reported to the Probate Court that Stewart was 
the purchaser, then this is not enough to constitute a notori- 
ous, hostile, and adverse possession in White, unless the evi- 
dence further shows that the estate, or heirs thereof, knew 
such possession to be the intention of White, or that he com- 
muhicated his hostile holding to the estate or heirs thereof.” 
5. “That White being an executor of the estate, could not 
by mere possession of the lands, having obtained it as the 
evidence shows he did, constitute in himself an adverse and 
hostile possession of the land, unless the proof shows he com- 
municated to the heirs that he intended such possession to 
be hostile to them and the estate, or the estate or heirs de- 
rived a knowledge of such hostile and adverse possession and 
intention of White from some other facts shown in evidence.” 
6. “The burden of proof to show an adverse possession in 
this case is upon the defendants, and if the evidence in this 
case fails to satisfy the jury that there was such an adverse 
possession, then the verdict must be for the plaintiffs.” These 
charges the court refused to give, and plaintiffs excepted. 
There was a verdict for defendants, and plaintiffs bring the 
case to this court, and assign the charge of the court, and its 
refusal to give the charges asked, as error. 


M. J. Turntey, and Denson & Disque, for appellants. —The 
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title to the land was never divested out of the heirs of White, 
for the sale was not confirmed, and there was no conveyance 
ordered by the court.—Doe v. Hardy, 52 Ala. 291; MeCul- 
lough v. Chapman, 28 Ala. 125. There was no evidence that 
the purchase-money of the land had been paid. White was 
acting as administrator in 1866, and the ten years had not 
elapsed from that time until this suit was brought, and it is 
manifest he could not, while acting as executor, set up an ad- 
verse holding in himself against the estate. All the charges 
should have been given. The court has the right to tell the 
jury what facts do or do not constitute adverse possession, 
and the jury determine whether the facts exist ; and the bur- 
den of proving adverse possession was on the defendants. 
Adverse possession will not be presumed, but must be made 
out by clear and positive proof.— Herbert v. Hanrick, 16 Ala. 
581; Jackson v. Berner, 48 Ala. 203. The statute of limita- 
tions could not run until some one was appointed adminis- 
trator, and no one was appointed until February, 1868. 
Hoffer v. Steele, 18 Ala. 828; Dawson v. Lay, 24 Ala. 184; 
Wyatt v. Rambo, 29 Ala. 510. The general charge invaded 
the province of the jury in not permitting them to say when 
the statute of limitations commenced to run, and it was for 
the jury to say when the adverse possession commenced. 


McConnett & SavaGe, for appellee. (No brief on file.) 


STONE, J.—All the parties to this suit must be held 
estopped from disputing Thomas White’s ownership and title 
of the lands in controversy at the time of his death in 1843. 
Under the terms of his will, his widow had a life estate in the 
lands, which she enjoyed. She died in 1863. The will con- 
fers power on the executors to sell the land, after the 
termination of the life estate, for division among the testa- 
tor’s children, heirs at law. The executors appear not to 
have acted under this testamentary power, but they obtained 
from the Probate Court an order to sell the land on twelve 
months credit, and sold under this order, in the year 1863. 
Stewart became the purchaser at the price of $4,050, as is 
shown by a return made to the Probate Court by the execu- 
tors, setting forth a sale of both personal and real property 
belonging to the estate. This return is not a report of the 
sale of the real estate, for it fails to set forth what security, 
or whether any, was exacted or taken from the purchaser. 
Its entire language relating to the land is, “ 1 tract of land, 
320 acres, Sw. } Sec. 16 and Se. } Sec. 17, T. 12, R. , to 





A. O. Stewart, $4,050.” No action was had by the court on 


this return, except that it was sworn to before the judge of 
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probate. No report of sale was ever made, no report of pay- 
ment of the purchase-money, and of course there was not, 
and could not be any confirmation of the sale, or order to 
make title to the purchaser. There is oral proof. but not 
objected to, that on the day of sale—September 7, 1863—the 
executors conveyed the land by deed to Stewart, and that 
on that or the next day Stewart re-conveyed the lands to W. 
C. White, one of the executors. W.C. White. was in posses- 
sion before, and at the time of the sale, and he continued in 
possession until he became a bankrupt. The lands were sold 
by his assignee in bankruptcy, and the present defendants 
claim as purchasers under that sale. 

The present suit is by administrators de bonis non of Thomas 
White, with the will annexed, and was commenced December 
20th, 1875. The defense relied on is the statute of limita- 
tions of ten years. Ten years had not elapsed, after the sale 
and conveyance by the assignee in bankruptey. Hence, to 
complete the bar, defendants must date their adversary hold- 
ing from the sale and conveyance to Stewart. The sale was 
made in 1863, while the statute of limitations was saspended. 
It did not commence running until September 21st, 1865. 
From that time till this suit was brought was ten years and 

-three months. The question, then, is, was Stewart’s or 
White’s possession adverse, so as to ripen into a title in ten 
years? The conveyavces, first to Stewart, and then back to 
White, being made without report and confirmation of 
sale—without report that the purchase-money was paid, and 
without an order of court to make title, must be treated as if 
no such conveyances had been made.—Doe v. Hardy, 52 Ala. 
291; McCullough v. Chapman, 38 Ala. 325. Stewart, then, 
and White after him, stood on no firmer ground than if they 
had been executory purchasers, without any claim that a 
conveyance had been made to either of them. They were 
not adverse holders in that sense, which will ripen into a 
title in ten years.— McQueen v. lvey, 36 Ala. 308; Collins v. 
Johnson, 37 Ala. 304; Tayloe v. Dugger, 66 Ala. 444. Several 
rulings of the Circuit Court are in conflict with these 
views. 

It is urged by appellees that most, or all of the heirs of 
Thomas White, deceased, were present when the lands were 
sold to Stewart, and bought property at the sale; and they 
have received and enjoyed their part of the purchase-money 
of the land. Whether that defense could be successfully 
made in any court against a suit by administrators, would 
depend on the inquiry whether the lands were wanted for 
the purposes of administration proper. But such defense 
cannot avail in a suit at law for lands. It can only be in- 
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voked in equity.— MePherson v. Walters, 16 Ala. 714; Elliott 
v. Br. Bank, 20 Ala. 345. 

For the errors pointed out above, the judgment of the Cir- 
cuit Court is reversed, and the cause remanded. 


Walker v. Radford. 


Bill in Equity by Mortgagee to Prevent Removal of the Mort- 
yeged Property out of the State. 


1. Removal of mortgaged chattels out of the State; equity will prevent.—A 
court of equity will interfere, before the law day of the mortgage, and before 
the mortgagee has a right to proceed ut law, and restrain the removal of the 
mortgaged property beyond the jurisdiction of the court. 

2. Seizure, writ of ; allowed under statute to prevent removal of mortgaged 
property. — When a case for equitable interfereace is shown, the statute (Code, 
§§ 3857-3863) authorizes a writ of seizure to prevent the removal of mortgaged 
property beyond the State, iustead of an injunction, which would be the ap- 
propriate remedy in the absence of the statnte. 

3. Removal of mortyaged property out of the State ; ground of equity to prevent. 
The ground of equitable interference, in such cases, is the prevention of in- 
jury to the present or future rights of the mortgagce, aud the iujary must be 
shown, and it must appear that the mortgagor, or those claiming under him, 
have done, or are about to do, some act which violates the mortgagee’s rights 
and beyond the rights of the mortgagor, and fur which the law does not give 
an adequate and appropriate remedy. 

4. Same; temporary removal of property no ground for equitable interference, 
But the mortgagor is not to be hindered in the legitimate use of the property, 
and a mere temporary removal of the property out of the State, accompanied 
by an honest intention to return it before the law day of the mortgage, and 
without any intention to affect, embarrass, or impair the rights of the mort- 
gagee, will not authorize a court of equity to interfere by injunction, or the 
statutory writ of seizure, to prevent the removal of the property. 


This was a bill in equity, filed on April 5th, 1877, by Ida 
H. Walker, against Mary E. Radford, and alleged that the 
complainant was a married woman, and the wife of R. H. 
Walker, who carried on business for her as her agent in Co- 
lumbia, Henry county; that on February 10th, 1877, her hus- 
band took a mortgage for over $100 from John T. Radford 
and E. F. Griffin, to secure whatever account said Radford 
should make in her store for supplies for the year 1877, and 
executed a promissory note to complainant, or her agent, for 
$150, payable October 1, 1877, the said note being for an 
amount which it was supposed would cover the amount of 
supplies said Radford would need in making a crop for 1877. 
The property included in the mortgage was two horses and 


a wagon, and some cattle, and October 1, 1877, was the law 
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day of the mortgage. Radford bought supplies to the amount 
of $78. About March 9, 1877, he was killed, leaving his 
widow, the appellee, in the possession of the property. The 
bill then averred that Mary E. Radford was about to leave 
the State of Alabama, and intended to take the mortgaged 
property with her; that the mortgage debt was a part of the 
corpus of her statutory separate estate ; that J. T. Radford 
left but little other property ; that if the mortgaged property 
was taken out of the State, complainant would lose her debt. 
The bill prayed for a writ of seizure, to be levied by the 
sheriff, on the mortgaged property. The answer of Mary E. 
Radford admitted the facts set out in the bill, except that said 
Radford’s account amounted to $78.96, but denied that she 
intended to remove any of the property out of the State of 
Alabama permanently, or to remove the cattle at all. She 
admitted that she was preparing, after the decease of her 
husband to visit her mother, who resided in Georgia, and 
that she intended going in the wagon, and with the horses 
mortgaged to appellant, but denied that she intended to keep 
them in Georgia ; that she owned part of the land which was 
being cultivated by her husband; that arrangements had 
been made with one Seaborn Shinbolster to complete the 
crop commenced by her husband, and that said horses and 
wagon were to be used in making said crop. The answer 
also denied that the complainant was in danger of losing her 
debt, or the property in danger of being wasted, and defend- 
ant also claimed the mortgaged property. 

The register issued the writ of seizure, and it was levied upon 
the mortgaged property, which was replevied by the appellee. 
Numerous witnesses were examined, and the only positive 
testimony that defeudant was about to leave the State and 
take the mortgage property with ber, was that of complain- 
ant’s husband, who testified that defendant told him she was 
going to leave the State and take the property with her, but 
there was no testimony that defendant was going to take the 
property permanently out of the State, and she testified that 
she intended to return with it. The Chancellor quashed the 
writ of seizure, and dismissed the bill. His decree is as- 
signed as error. 


J. Wyatr Oates, for appellant. 
J. I. Cowan, for appellee. 
BRICKELL, C. J.—The bill is filed by the appellant, a 


mortgagee of personal property, before the maturity of the 
mortgage debt, and while the mortgagor was entitled to pos- 
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session to prevent the removal of the property beyond the 
State. A court of equity has jurisdiction to restrain the 
mortgagor of lands, in possession, from committing waste, if 
thereby the security for the mortgage debt is rendered inad- 
equate. Upon the same priuciples, the court will interfere 
to restrain injuries to, or the removal beyond, the jurisdic- 
tion of the court of chattels subject to mortgage; and the 
court will interfere before the law day of the mortgage, and 
before the mortgagee has a right to proceed at law.—High 
on Inj. § 447. The statute (Code of 1876, $$ 3857-63), when 
a case for equitable interference is shown, would authorize 
the issue of a writ for the seizure of the property, if the mode 
of procedure it prescribes is observed, instead of an injunc- 
tion which would be the appropriate remedy in the absence 
of ‘the statute. 

The ground of interference is the prevention of injury to 
the future or present rights of the mortgagee, for which the 
law does not furnish an appropriate and adequate remedy. 
The injury must be shown, and it must be shown that the 
mortgagor, or those claiming under him, are about doing, or 
have done, some act which is violative of the rights of the 
mortgagee, and beyond his right as mortgagor in and entitled 
to possession. If it is conceded to the appellant, that a re- 
moval of the personal property beyond the jurisdiction of 
the court was apprehended, and was intended and about 
being made, it was a mere temporary removal, not intended 
to be continued until the maturity of the debt, and the law 
day of the mortgage. Nor does it appear there was any in- 
creased probability of deterioration in value because of the 
mere temporary removal, or that in consequence, the rights 
of the mortgagee were placed in serious jeopardy. It is the 
jeopardy of the rights of the mortgagee by the removal of 
the property beyond the reach of his legal remedies when he 
is entitled to resort to them, that forms a ground of equitable 
interference. As it is in cases at law, a ground for an attach- 
ment at the suit of a creditor, that his debtor is removing his 
property beyond the State, without the jurisdiclion of its 
courts, depriving him of the legal remedies he may here pur- 
sue. But it is not intended that the mortgagor, or the debtor, 
shall be hindered and denied the legitimate use of the prop- 
erty, in subservience of his convenience or pleasure. A mere 
temporary removal of the property, for use and convenience, 
not intended to affect the rights of the mortgagee, or to em- 
barrass, or to impair them, accompanied by an honest in- 
tention to return it to the State, before the legal rights of the 
mortgagee will attach, will not justify a court of equity in 


intervening by injunction, or by the issue of the statutory 
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writ of seizure. The removal must place his rights in jeop- 
ardy, and it must be inconsistent with a legitimate use of the 
property by the mortgagor. The removal intended, was of 
horses and a wagon, by the widow of the mortgagor, in 
making a brief visit to her mother in Georgia, with a mani- 
fest intention of returning before the law day of the mort- 
gage, and afforded of itself no ground for a reasonable appre- 
hension, on the part of the mortgagee, that the property 
would not be forthcoming wheu his legal rights should attach. 
For this reason, without regard to any other question which 
is supposed to be involved, there is no error in the decree of 
the Chancellor. 
Affirmed. 


Shirley etal. v. Teal. 


Bill in Equity by Judgment Creditor to have Mortgage De- 
claved General Assignment. 


_ 1. General assigninent ; mortgage conveying substantially all debtor's property 
is.—A mortgage conveying substantially all the debtor’s property for the secu- 
rity of a particular creditor, or creditors, to the exclusion of others, the inten- 
tion of which is to secure a preference to the former over the latter, operates 
asa general assignment for the benefit of all the creditors of the grantor 
equally. 

2. Same; age of debt not material when mortgage held to operate as.—In such 
a case the mortgage operates as a general assignment, although it was executed 
to secure, in part, money to be advanced by the mortgagee to the mortgagor, 
since the statute prohibiting preferences makes no distinction as to the age of 
the debt. 

3. Same; conveyance of exempt property not held to be.—When a debtor con- 
veys, by mortgage, substantially all his property, to a creditor, intending 
thereby, to give him a preference, it will not operate as a general assignment 
of any property which is exempt from levy and sale under execution. 

4. Same; when decree declaring mortgage of exempted property to be, not erro- 
neous.—A decree declaring a mortgage which conveys, substantially, all the 
debtor's property to a creditor, in preference to his other creditors, to be a 
general assignment, is not erroneous, if the mortgage conveyed any property 
not exempt from legal process issued to enforce the mortgagor's debts. 


Appeal from Pike Chancery Court. 

Heard before Hon. H. Aust. 

This was a bill in chancery, filed November 27, 1877, by 
Arnold Teal against Jas. S. Shirley and Fox Henderson. 
The bill alleged that James S. Shirley and wife executed a 
mortgage to Henderson & Co.,on certain lands in Bullock 
county, and the crops raised thereon; that the defendant, 


Fox Henderson, was a member of said firm, and the only 
(29) 
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one interested in said mortgage ; that at, and before, the 
time when this mortgage was executed, the complainant 
was a creditor of said Shirley, the debt being evidenced 
by a promissory note made by Shirley, and one Kelly, and 
on which complainant recovered a judgment for $279, at 
the April, or Spring Term, of the Cireuit Court of Pike 
county ; that Kelly is insolvent; that the mortgage made 
by Shirley to Henderson & Co., conveyed, substantially, all 
his property ; that it contained a “ waiver clause of exemp- 
tions,” and was signed by the wife of Jas. S. Shirley, who 
was examined apart from her husband, and her acknowledg- 
ment taken as required by law; that the law day of the 
mortgage had passed; that it hindered aud delayed com- 
plainant in the collection of his debt; that if said property 
was sold the proceeds would be more than sufficient to pay 
the mortgage. The bill prayed that an account be takeu of 
the amount due complainant and said Henderson, and that 
a sale of the mortgaged property be decreed to satisfy both 
debts, charging against said Henderson all the proceeds of 
the mortgaged property which he had received, and for gen- 
eral relief. The answers admitted the facts set out above, 
but denied any intention to hinder or delay complainant in 
collecting the debt, and averred that it was given in good 
faith and for a valuable consideration. The answer of Fox 
Henderson stated that the mortgage executed by Shirley to 
Henderson & Co. embraced all the available property owned 
by said Shirley to secure a balance due from a preceding 
year, and the further advances stipulated for in the mortgage, 
which were made to enable the mortgagor to make a crop on 
the mortgaged premises. : 

The court sustained a demurrer to the bill because all the 
members of the firm of Henderson & Co. were not made 
parties, and they were then brought in as parties. Jas. S. 
Shirley amended his answer, making it a eross-bill, and claim- 
ing that one hundred and sixty acres of the land described 
in the mortgage was exempt to him as a homestead under 
the laws of Alabama, and also, one thousand dollars, in value, 
of personal property, which is set out specifically in the eross- 
bill, and some of which appears in the mortgage to Hender- 
son & Co. This cross-bill prayed that this property might be 
set apart to him as exempt. ‘The Chancellor rendered a de- 
cree declaring that the mortgage to Henderson & Co. oper- 
ated as a general assignment, and’ referred it to the register 
to state an account of ‘the debts due complainant, and Hen- 
derson & Co., ascertaining the amount advanced annually by 
Henderson & Co., to Shirley, to enable him to make crops, 


and the value of the proceeds of the crop realized by Hen- 
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derson & Co., and which should be applied each year to sat- 
isfy the lien of Henderson & Co. on such crops, and the 
surplus be directed to be applied to the payment of the 
mortgage debts. This decree is assigned as error. 


Joun D. Garpner, for appellants.—The mortgage is cer- 
tainly not a general assignment, so far as it conveys the 
homestead of Jas. S. Shirley, and other property included 
in the claim of exemption, for such a conveyance could not 
be assailed for fraud upon creditors. 


W. H. Parks, for appellee.—The mortgage made by Shirley 
embraced all his property, and was, therefore, a general as- 
signment. It also contained a waiver of exemptions, and no 
exemptions can therefore be had under it against Teal’s debt, 
for that was, in legal effect, included in it. The debt due by 
Shirley, and secured by the mortgage, was a balance carried 
over from a preceding year, and in addition, advances to 
make a crop, so that even in the event of a simple foreclosure, 
the rule established by the Chancellor was the correct one. 


SOMERVILLE, J.—The only assignment of error pre- 
sented by the record in this case is, that the Chancellor erred 
in declaring the mortgage executed by J.S. Shirley and wife, 
on January 5th, 1877, to J. A. Henderson & Co., to be a gen- 
eral assignment. The consideration of the mortgage is re- 
cited to be a debt due by Shirley to the mortgagees “by 
crop-lien note,” of even date with the instrument, for the 
sum of $1,200, and “to further secure the payment of said 
sum, together with any amounts that may be advanced under said 
lien note.” The pleadings and proof show that this note was 
intended to secure the balance due from Shirley to the mort- 
gagees upon an old indebtedness, and whatever additional 
sum might be advanced during the current year to enable 
Shirley to make a crop. 

It isa plain and well settled proposition of law that a 
mortgage, or deed of trust, which conveys substantially all the 
debtor's property for the security of one or more_ particular 
creditors, to the exclusion of others, the intention of which 
is to secure a preference or priority of payment to the former 
over the latter, operates as a general assignment under the 
statute, and enures to the benefit of all the creditors of the 
grantor equally.—Code, (1876), § 2126; Warren v. Lee, 32 
Ala. 440; Stetson & Co. v. Miller, 36 Ala. 642; 1 Brick. Dig. 
p- 130, § 97. 

The purpose of the statute (Code, § 2126) is to prohibit a 
debtor from exercising the right which he had at common 
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law to prefer one creditor to another, where he seeks to do 
so by disposing of all of his property by mortgage or other 
like security. Its policy is similar, in nature and design, to 
that of all bankrupt laws, which is to secure a pro rata dis- 
tribution of the assets of insolvent debtors equally among 
all his creditors. The fact that all of the grantor’s property, 
or, substantially all, is included in the conveyance, seems, in 
such cases, conclusive of the fact of his insolvency. 

The fact is not denied, that, in this case, Shirley included 
all of his property in the mortgage to Henderson & Co. 
The instrument was clearly a general assignment, and is hone 
the less so by reason of being executed to secure, in part, 
moneys promised to be advanced to the mortgagor by the 
mortgagees in futuro. The statute prohibits the giving by 
a debtor of a preference or priority of payment, by general 
assignment, to one or more creditors. It makes no distine- 
tion between the creditor of a day and one of an hour. The 
age of the debt is not material.—Code, 1876, $ 2126 ; Love- 
lace v. Webb, 62 Ala. 271. 

It is urged, however, by the counsel of the appellant, that 
this mortgage cannot be held a general assignment as to any 
property conveyed by it, which is shown to be exempt from 
execution in behalf of the debtor, at the time of its date and 
delivery. We think the principle invoked is a sound one, 
because no creditor can be considered as suffering prejudice 
by a sale or mortgage of such property.—Lehman, Durr & 
Co. v. Bryan, (MSS. present term.) It cannot be contem- 
plated that the statute under consideration intended to inter- 
fere with, or restrict the well established rights of a debtor 
in disposing of his exempt property. No conveyance or 
transfer of property of this description would, in our opin- 
ion, be such a preference as to come within the evils designed 
to be prohibited by the legislature. The debtor is authorized 
by law to claim his exemptions against all of his creditors. 
We cannot appreciate the force of the logie which would con- 
vert a special waiver in favor of one, into a general waiver in 
favor of all.—Thomp. Homst. & Ex. $ 421; Burrell on Assign. 
§ 96-7; Bump on Fraud. Con. § 268. 

But the evidence does not clearly show that the property 
conveyed by the mortgage, and that described in the sched- 
ule of exemptions is identical, nor is there any sufficient 
averment to that effect in Shirley’s answers. It is manifest, 
however, that some of, it appears to be the same. We can- 
not conclude, therefore, that the Chancellor erred in simply 
declaring the mortgage a general assignment, for the con- 
clusion would be proper if it conveys any property not ex- 
empt from legal process issued to enforce the mortgagor’s 
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debts. So far as the exempted property is concerned, it re- 
mains unaffected by the decree, the question of such a claim 
being a matter for future determination, and a proper sub- 
ject of reference to the register, under appropriate instruc- 
tion from the Chancellor. 

The decree is affirmed. 


Mayrant & Company v. Marston, 
Brown & Company. 


Bill in Equity for Settlement of Partnership Accounts. 


1. Written contract; prior negotiations not contained in, presumed abandoned. 
When parties have reduced their contract to writing, all prior negotiations not 
carried into the writing, are presumed to be abandoned. 

2. Partners inter sese; what constitutes.—Parties do not become partners 
inter sese, unless there is a stipulation in the agreement for a community of 
risks, as well as a partition of gains. 

3. Same; particular contract held not to constitute. —A contract by which two 
firms agreed to divide equally the profits of their business, after excluding a 
certain portion of such profits ‘*to cover expenses,” stipulating, also, ‘that 
the business of their respective firms sboald be conducted entirely separate,” 
neither being bound to contribute anything to the expenses or losses of the 
other, does not constitute the two firms partners inter sese. 


AppEAL from Mobile Chancery Court. 

Heard before Hon. H. Austr. 

Tunis was a bill filed by Marston, Brown & Co., against 
Mayrant & Co., and the material averments were that each 
of said firms were engaged in the business of compressing 
and shipping cotton in the city of Mobile, each having steam 
presses in operation, and instead of competing with each 
other, they entered into an agreement on the 22d of Novem- 
ber, 1875, by which it was stipulated, that “each firm” 
should be “allowed to enjoy, without division, all the benefits 
derived from bills for shipping charges and compressing on 
the first fifty thousand bales of cotton compressed, which 
quantity we consider as requisite to defray the necessary ex- 
penses of the business of each firm. On every bale of cotton 
compressed by eitler firm over and above fifty thousand 
bales, the amount derived from bills of shipping charges, and 
compressing, on said excess of cotton is to be divided equally 
among our respective firms, after first deducting forty cents 
per bale for the expense of labor and handling the cotton, 
settlements to be monthly, say the 15th of each month. The 
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business of our respective firms to be conducted entirely 
separate, in all respects, as we have no desire whatever to 
form any combination detrimental to the interests of others, 
or objectionable in the eyes of the community. We agree to 
carry out the above agreement in the utmost good faith un- 
til the first day of September, 1876, the agreement to com- 
mence on Nov, 22, 1875.” Complainants averred that they 
kept a true account of the cotton compressed and shipping 
charges earned by them, and prior to July 24, 1876, rendered 
an account thereof to Mayrant & Co., a copy of which they 
attached to the bill. On that day they wrote to Mayrant & 
Co., asking why the latter had declined to furnish an account. 
This was not answered, but in reply to a second letter from 
couiplainants, Mayrant & Co. stated that they would make a 
statement of their business. This, the bill alleges, they failed 
to do, and to make monthly or other settlements with com- 
om ape of the net earnings of their business as provided 

y the agreement ; that Mayrant & Co. had compressed and 
collected shipping charges on sixty-nine thousand bales of 
cotton ; that all over thirty thousand bales was subject to be 
divided, together with the net earnings on six thousand four 
hundred and eighty-two bales compressed and handled by 
complainants according to the agreement; that while the 
agreement was in force the steam press of R. W. Mayrant 

“ got out of order” and needed repairs, and while the repairs 
were being made, Mayrant «& Co. hired another press to do 
their compressing, and claim that the cotton so compressed 
did not come within the agreement; that they cannot state the 
number of bales compressed by Mayrant & Co., nor the 
profits made on them, but complainants insisted that May- 
rant & Co. were liable to account for the profits on the cotton 
which had been compressed for them by other presses ; that 
complainants’ press had also broken down, and they had 
hired other presses to work for them, but that they had in- 
cluded this cotton in the statement of the business done un- 
der the agreement. The bill then states the number of bales 
of cotton compressed by Mayrant & Co., and on which they 
had collected the shipping charges, so far as they could do 
so—giving the charges for compressing the different classes of 
cotton, foreign bound or coastwise—and claims that there 
was a balance of about $3,375.42 due them from Mayrant & 
Co., which the latter refused to pay. 

It is averred that complainants are remediless at law, 
and that the bill prayed for a discovery of the number of 
bales of cotton compressed by Mayrant & Co., and what 
amount they received as compressing and _ shipping 


charges thereon; that the register state an account in ac- 
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cordance with the agreement between complainant and de- 
fendanut, and all the affairs of such partnership as contem- 
plated by the agreement be closed and settled up. Mayrant 
& Co. answered the bill, and set up the fact that all persons 
engaged in the compressing business in Mobile, had entered 
into an agreement fixing a uniform tariff of charges, permit- 
ting, however, any press to carry out any contract previously 
made without reference to such tariff of charges. The tariff 
of charges thus fixed, was higher than the specific contracts 
exempted from its operation ; that a short time after this 
tariff was agreed on, they entered into the agreement with 
the complainants, which was set out in the bill, and which 
they aver was based on the tariff of charges, aud was not in- 
tended to amend or disturb the specific contracts of charges 
exempt from its provisions. These contracts were not com- 
pleted when they entered into the agreement with complain- 
ants, but were to be completed, and cotton compressed on 
these contracts was not embraced, or intended to be em- 
braced, under said agreement; that complainants agreed 
that if defendants’ press broke down, they might use one of 
theirs until Mayrant & Co.’s press could be repaired; that 
said partnership agreement was never acted on, and was an- 
‘nulled by both parties, in that defendants’ press broke down, 
and they applied to complainasts to use one of their presses, 
which was idle, and complainants refused to allow them to 
do so; that they then hired other presses to compress for them; 
that they hired complainants press to compress five thousand 
eight hundred and ten bales of cotton; that none of this cot- 
ton, compressed by hiring presses, was compressed by de- 
fendants, within the true meaning of the agreement ; that 
complainants had never furnished any monthly statements to 
defendants of cotton compressed ; that in June, 1876, all the 
presses worked in combination, selecting some one press, and 
sending all their cotton to it; each press received the profits 
of compresving its cotton, and paid a pro rata share of the 
expenses. Defendants compressed most of the cotton com- 
pressed, and some of it was compressed for complainants. 
Defendants claimed that this cotton was not within the agree- 
ment; that if the partnership was not dissolved, the com- 
plainants ought to bear their share of the loss sustained by 
defendants, not only on the extra handling of the cotton, which 
defendant had compressed on hired presses, but also a 
proper share of their loss in having their press repaired. N. 
H. Brown, of Marston, Brown & Co., testified that there was 
n>: agreement that defendants, Mayrant & Co., could nse one of 
their presses if theirs broke down; that when they made 
this claim, he referred them to the written agreement, and 
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that the whole contract between the two firms was contained 
in this written agreement. To the same effect was the testi- 
mony of C. A. Marston, of Marston, Brown & Co., who testi- 
fied that he offered Robert Middleton, of Mayrant & Co., the 
use of one of their presses, in case the press of Mayrant & 
Co. broke down, if the latter would pay one-half the rent. 
This offer was refused. Robert Middleton testified that the 
privilege of using this press was the inducement to enter into 
the contract, and that C. A. Marston made an agreement with 
him that Mayrant & Co. might use it, and when their press 
broke down, he applied to Marston, Brown & Co. for it, and 
was refused ; he called on Mr. Brown, and found, to his aston- 
ishment, that this stipulation was not included in the agree- 
mefht. The agreement was drawn up by N. H. Brown, of 
Marston, Brown & Co., by whom it was signed for this firm, 
and it was sigued by C. L. Huger, for Mayrant & Co. Mr. 
Huger had no personal knowledge of any agreement as to the 
use of Marston, Brown & Co.’s press by Mayrant & Co. 
There was a decree of reference to the register to state the 
account between the parties, directing him to ascertain how 
many bales in excess of 50,000 each firm had compressed 
under the agreement, and charge each firm with the profit 
realized on such excess, as agreed on in the contract, and, 
then, after having divided the whole sum between the two 
firms, to report which firm was indebted to the other, and how 
much. The register reported that defendants owed com- 
plainants $3,715.42, and among the items of charges against 
Mayrant & Co. he included shipping charges, at 25c. per bale 
on all the cotton compressed by Mayrant & Co. To this, de- 
fendants excepted, on the ground that he should have charged 
him with only the net profits of the shipping charges. The 
exception was overruled and a final decree rendered confirm- 
ing the register’s report, which fixed the balance due com- 
plainants at $3,795.42, and awarding execution therefor. This 
decree is assigned as error. 


P. Hamitton, and E. S. Daraan, for appellants.—While a 
written contract can not be contradicted or varied by parol 
testimony, it is universally admitted that it may be read in 
view of the subject matter and the attendant circumstances, 
in order to understand more perfectly the meaning and intent 
of the parties.--1 Gr. Ev. § 277; 101 U. States, 271. Facts 
and circumstances as fo the relation of the parties, the na- 
ture, condition, and quality of the property, which constitutes 
the subject matter of the contract may be proven.—PER 
Suaw, C. J., 2 Cush. 271. 


All the facts and circumstances of the transaction, out 
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of which the contract arose, may be shown for the purpose 
of applying the subject matter and removing or explaining 
any ambiguity.—100 Mass. 63; 101 U.S. 631. So defend- 
ants in this case ought not to be held liable for the cotton 
compressed for them by presses other than their own, nor 
held to pay the shipping charges on all the cotton compressed 
by them. The contract was made by parties actually en- 
gaged in compressing cotton, and it included only the cotton 
compressed by them, and not that compressed for them by 
other parties ; indeed, a condition of things arose after the 
making of the contract, by the breaking down of defendants’ 
press, which was not foreseen, and the consequences of 
which could not be equitably charged against appellants. 
The charge of 40 cents per bale was to meet the expense 
which it was then known to be necessary to meet, and when 
other expenses became necessary, through the failure of de- 
fendants’ press, equity should allow it to them. Even when 
one partner is to bear no share of the losses as between them- 
selves, the contract means “net profits,” and the losses are 
first to be deducted from the gross profits.—Story on Part. 
$$ 16, 17, 18, 19, 20, 21, 22,23; 2 Meeson & Welsby, 357. The 
decree of the Chancellor should have allowed defendants 
- eredit for the losses sustained by them for extra expense in 
having cotton compressed by other presses. They should 
have credit also for the cost of repairing their press, as well 
as other losses, before they could be held liable to complain- 
ants for any amount. 


OveratL & Besror, for appellee. (No brief on file). 


STONE, J.—It is contended for appellant that the written 
contract signed by the two firms, bearing date November 
22d, 1875, does not express the whole agreement, but that 
there was an additional stipulation by Marston, Brown & Co., 
to allow R. W. Mayrant & Co. to use an idle compress con- 
trolled by the former, in the event that the latter broke 
down, or got out of working order. We think this position 
untenable, for two reasons: First, the proof fails to con- 
vince us there was such agreement; second, where parties 
reduce their contract to writing, all prior negotiations not 
carried into the writing, are presumed to be abandoned.—- Wins- 
ton v. Browning, 61 Ala. 80; 1 Brick. Dig. 865, $$ 866-7-8. 

The agreement, out of which the present controversy grew, 
does not constitute the two firms partners infer sese. Neither 
firm is to share in any expenses or losses incurred or sus- 
tained by the other. To constitute a partnership between 
themselves, parties must stipulate for a community of risks, 
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as well as a partition of gains.—Smith v. Garth, 32 Ala. 368 ; 
Meaher v. Cox, 37 Ala. 201. Under the contract in this case, 
neither contracting party is bound to contribute anything to 
the expenses or losses of the other. Neither was bound to 
aid the other in the performance of any work their several 
patrons might intrust to them. They only agreed to divide 
equally the profits of their several establishments, after set- 
ting apart to each the profits of compressing an agreed num- 
ber of bales of cotton, to cover the expense of the season’s 
work, and forty cents a bale for all cotton each might com- 
press above that agreed number, to cover expense of hand- 
ling. So clearly did the parties contemplate keeping their 
business separate, that they inserted this clause in their 
agréement: ‘“ The business of our respective firms to be con- 
ducted entirely separate in all respects.” Good faith, and 
the implications of this contract, required that each firm 
should exert itself for the promotion of the general interest— 
that neither should obstruct or embarrass the other in the 
conduct of its business ; but neither was bound to render to 
the other any active assistance in the performance of any 
contract, or to supply any machinery for the purpose. 

It is objected that the Chancellor should have instructed 
the register to bring into his account only the net sum of the 
shipping charges, and not the gross sum. There is a want 
of evidence in the record to support this objection, even if 
under the terms of the contract it could be entertained. If 
there was any expense incurred by the compress company in 
the matter of shipping the cotton, it is not shown. And the 
language of the contract seems to include both the shipping 
and compressing, in the clause which allows forty cents per 
bale, ‘‘ for the expense of labor and handling cotton.” 

We find no error in the record, and the decree of the 
Chancery Court is affirmed, with damages. 


Pyron et al. v. Lemon. 
Bill in Equity by Creditor to set aside Deed as Fraudulent. 


1. Insolvent debtor ; what a not uphold conveyance by, to his children. 
When an insolvent debtor conveys land to his sons about the time they reach 


their majority, the deed can not be upheld on the evidence of the sons, who 
are without visible means, and who testify that the land was paid for in labor 
and services rendered by them, without stating the kind of labor, or its value, 
by the month or year. 

Vor. LXVI. 
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APPEAL from Pike Chancery Court. 

Heard before Hon. H. Austiit. 

This was a bill in chancery, filed by A. Lemon, against 
Marcus, James, and W. M. Pyron. The bill alleged that the 
complainant recovered a judgment against W. M. Pyron in 
the courts of Georgia, on which execution was regularly is- 
sued ; that all the parties were, at that time, citizens of Geor- 
gia ; that while this judgment was in full force and unreversed, 
Pyron, who had na property out of which the judgment 
could be collected in Georgia, purchased a tract of land (de- 
scribing it) in Pike county, Alabama, and took a deed to it 
in the name of his wife; that W. M. Pyron and wife made 
a deed to this land to his two sons, about the time they 
became of lawful age, and shortly afterwards came to 
Alabama, and entered into possession of it; that this deed 
was voluntary, and made with intent to hinder, delay and 
defraud said W. M. Pyron’s creditors, and to put said land 
beyond their reach ; that in 1871, Mareus and James Pyron 
sold said land to W. R., and W. A. Head, giving the latter a 
bond to make titles thereto on payment of the purchase- 
money, and representing to them that the debt due com- 
plainant by W. M. Pyron, and all the said Pyron’s financial 
‘troubles had been settled ; that “said Heads were mislead 
by these representations, and had been notified of complain- 
ant’s claim against the land.” The bill prayed that an ac- 
count be taken to ascertain the amount unpaid on the land, 
and that it be decreed to complainant, and the land sold for 
its payment. The answer denied the recovery of the judg- 
ment against W. M. Pyron; admitted that he owned no 
property in Georgia, aud averred that Marcus and James M. 
Pyron bought the lands and went into possession of them 
more than ten years before the bill was filed ; that W. M. 
Pyron occupied them as the tenant of Marcus and James M. 
Pyron ; admitted the sale to W. R. and W. A. Head, but de- 
nied that they made any misrepresentation to them; denied 
all charges of fraud. The evidence for the complainant 
showed that he recovered a judgment in the County Court of 
Henry county, Georgia, a court of record, against W. M. 
Pyron; that said Pyron was greatly embarrassed financially, 
and that James and Marcus could not have bought land 
worth two thousand dollars at the time of the alleged sale to 
them by their father, W. M. Pyron; that they lived with him 
and constituted part of his family ; that the sons brought the 
property of the father from Georgia to Alabama, and the Jat- 
ter ‘soon followed, leaving numerous debts unpaid; that 
Marcus and James Pyron said their father intended to make 
deeds to the land, conveying it to them, to prevent his cred- 














460 SUPREME COURT |Dec. Term, 
{Pyron et al. v. Lemon.] 


itors from getting it ; that he did not intend to pay his cred- 
itors ; that W. M. Pyron said he left Georgia because he had 
exhausted all his property there, and was “ being crowded 
by debts ;” that Marcus and James Pyron did not set up any 
claim to the lands described in the bill until the sale to W. 
R. and W. A. Head occurred. The testimony of the defend- 
ants was to the effect that J. M. and M. A. Pyron bought the 
property in controversy from W. M. Pyron for $2,000, execu- 
ting their notes for it, which they paid in labor and services 
rendered to W. M. Pyron at his saw mill in Chilton county, 
Ala., for the years 1870, 1871 and 1872; that the sale and 
purchase was made in good faith, without any intention of 
hindering or defrauding any of the creditors of W, M. Pyron ; 
that the land was worth $1,500, at the time it was sold to W. 
R. and W. A. Head for that amount. The complainant also 
proved the regularity of the proceedings on which the judg- 
ment was founded by the statutes of Georgia, which are set 
out in extenso in the record, but which need not be inserted 
here. The Chancellor declared the complainant entitled to 
subject the balance due by the Heads to the payment of the 
debt due him, and afterwards ascertained the amount due to 
him from W. M. Pyron, and from W. A. and W. R. Head to 
James M. and Marcus A. Pyron, and directed this last sum 
of money to be paid to the register, and by him paid to the 
complainant, and if default should be made in payment, that 
the land be sold to pay it. This decree is assigned as error. 


J. M. Fatkner, and R. M. Wiuiamson, for appellants. (No 
brief on file). 


Parks & Husparp, for appellee. 


STONE, J.—The Chancellor found, as a fact, that the deed 
of conveyance made by Wm. M. Pyron and wife, to his two 
sons, was fraudulent as against his existing creditors. We 
are not clearly convinced that in this he erred. On the con- 
trary, we think the weight of the evidence is decidedly against 
the bona fides of the deed. When an insolvent debtor, as 
Wm. M. Pyron is shown to have been, conveys a tract of 
land to his two sons, about the time they attain to lawful 
age, and who are without visible means, and constitute a 
part of his family, it requires much clearer evidence of pay- 
ment of the purchase-money, to uphold the transaction, than 
is found in this record. But this case is much stronger in 
its circumstances. The only evidence of a consideration 
paid is the testimony of the two sons, whe testify separately, 
that they paid for the land—two thousand dollars—in labor 

Vou, LXvi. 
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for the said Wm. M., from the year 1870 to the year 1872, 
inclusive ; and each testifies in substantially the same Jan- 
guage. On cross-examination each testifies, “ that the land 
was paid for in labor and services rendered by me and [the 
other brother] as stated in my answer to the third direct in- 
terrogatory, and I can give no other or further description of 
the payments than that already referred to.” Not a word 
said about the price per month, or year, of their services, nor 
whether they worked as mechanics, or common laborers. 
There is much other testimony tending to impeach the bona 
Jides of this transaction. It can not be upheld.—Harrell v. 
Mitchell, 61 Ala. 270. 

The regularity of the recovery and judgment on which 
this proceeding is founded, is fully shown in the statutes of 
Georgia, copied in the record. 

Affirmed. 


Ware, Murphy «& Co. v. Morgan «& 
Dunean. 


Action on Promissory Note. 


1. Oral evidence, of contents of writing ; when not udmissble.—When a writ- 
ing, if produced, would not be evidence of the fact to which it relates, parol 
or oral evidence of such fact will be received. 

2. Same; received when writing beyond jurisdiction of court.—A witness may 
testify as to the contents of a paper, which is shown to be beyond the juris- 
diction of the court, and which the party relying upon it cannot produce. 

3. General objection to evidence, part of which is admissible ; properly refused. 
Objections to evidence, a part of which is admissible, and a part inadmissible, 
may, for that reason, be properly overruled. 

4. Opinion; statement by witness that he had no interest in subject matter of 
suit, is not.—A witness can only testify as to facts which come within his per- 
sonal knowledge ; but a statement that he had no interest in the subject mat- 
ter of the suit, and derived no benefit from it, is not objectionable as matter 
of opinion, 

5. Agent; may testify that he made full and honest disclosure of authority. 
The detendant, after he has stated all that passed between him and the 
plaintiff, may testify that he made a full and honest disclosure to him as to 
the extent of his authority to act as agent in the transaction on which the 
suit is founded ; such a statement is equivalent to saying that he communi- 
cated all the facts within bis knowledge to the plaintiff. 

6. Promise to pay debt of another; when cannot be enforced—A promise, 
verbal or written, to pay the debt of another not founded on a precedent lia- 
bility, or a new consideration, is gratuitous and cannot be enforced. 

7. Agent; when his contracts do, and when they do not bind the principal. 
When & duly constituted agent contracts in the nume of his principal, and 
does not exceed his authority, the principal is bound thereby ; and, although 
the contract was unauthorized by the principal, if the agent was guilty of no 
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wrong and made a fall and honest disclosure of the extent of his authority to 
the person with whom he was dealing, and who has all the information the 
agent possesses of his agency, there can be no liability resting on the agent. 

8. Note; maker of may insist that it was given without consideration.—The 
giving of a note, and making repeated promises to pay it, do not prevent the 
debtor from insisting that there was no consideration for the note, unless a 
new consideration had interveved, or the promise had induced some action ou 
the part of the plaintiff, from which injury to him would follow 

9. Controversy ; when existence of, sufficient consideration for compromise. 
The mere existence of a controversy, which bas not assumed the form of a 
pending suit, is not necessurily a sufficient consideration for a contract of 
cowpromise ; the controversy must have beea bona file, and based on reasona- 
ble grounds ; the promise to pay a mere unfounded claim which one is in- 
duced to make by threats of litigation, is without consideration, and as inca- 
ble of enforcement as the original claim, aud the jury must pass on the good 
faith of the plaintiff in the assertion of such a claim, and whether there was 
reasonable ground for it. 


APPEAL from Talladega Circuit Court. 

Tried before Hon. Joun HENDERSON. 

This action was brought on a promissory note for $1,040, 
made on November 15th, 1870, by the appellees, Morgau & 
Duncan, and payable to the appellants, Ware, Murphy & Co. 
~ On the trial, the plaintiffs, Ware, Murphy & Co., read this 
note in evidence, and the defendants introduced A. W. Duan- 
can, a member of the firm of Morgan & Dunean, as a wit- 
ness, who testified that, during 1819 and 1870, said firm was 
engaged in business at Selma, Alabama; that their business 
was trading in cotton ; that witness spent the winter of 1869 
and 1870 in New York city, and while there received a letter 
from Thomas W. Street, in which it was stated that Ware, 
Murphy & Co. had bought for said Street one hundred bales 
of cotton for future delivery, which had been sold at covsid- 
erable loss to him; that Ware, Murphy & Co. had agreed 
that if he (Street) would advance $500 as a margin, they 
would buy another hundred bales of cotton for him for future 
delivery, and accompanying this letter was exchange for 3500. 
Plaintiffs objected to any evidence of the contents of this 
letter, or of any statement as to the exchange, because there 
was no proof of their genuineness, and because none of the 
papers were produced, or their absence accounted for. The 
objection was overruled, and the plaintiffs excepted. Dun- 
can further testified that, in said letter, Street requested him 
to act as his agent and use his best judgment in the purchase 
and sale of said cotton; that he showed this letter to Ware, 
Murphy & Co., and turned over to them the exchange for 
$500 ; that they purchased for Street a hundred bales of cot- 
ton, which was sold for-a profit ; that when the contract was 
due, H. H. Ware, a member of the firm of Ware, Murphy & 
Co., informed witness that the cotton was ready for delivery, 


and inquired of him, as Street’s agent, what to do with it; 
VoL, LXvu. 
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that it would cost something to receive and store it, and said 
something about extending the contract or buying another 
hundred bales of cotton. The witness then expressed doubt 
as to whether he had authority to do so, as Street’s agent, 
his only authority being contained in the letter which he had 
shown to Ware, Murphy & Co. Ware then said he thought 
Dunean had authority to authorize Ware, Murphy «& Co. to 
make another purchase, and witness then told him if he 
thought so he could make another purchase ; that Ware, 
Murphy & Co. did so and informed Street of the fact, who 
wrote to them repudiating the transaction, and what the wit- 
ness had done, and denied his authority to make another 
purchase of cotton for him ; that this last purchase resulted 
in a considerable loss, and the following winter, said Ware 
called on witness in Selma and requested him to give the 
note, which is the foundation of the suit. Defendants’ coun- 
sel asked the witness if at, or before, the time he instructed 
Ware, Murphy & Co. to make the last purchase of cotton he 
made to them a full and honest disclosure as to the extent of 
his authority to act for Street. The plaintiffs objected to 
this question, but the court overruled the objection, and 
plaintiffs excepted. The witness said he had made a full 
and honest disclosure of the extent of his authority to act for 
Street, to Ware, Murphy & Co. Plaintiffs also objected to 
this answer, but the objection was overruled, and plaintiffs 
excepted. Defendants’ counsel asked the witness whether 
Morgan & Dunean were interested in any way, or were to 
derive any benefit from the last purchase of cotton. Plaintiffs 
objected to this question, but the court overruled the objec- 
tion, and plaintiffs excepted. The witness answered that 
Morgan & Dunean were rot interested in the purchase of the 
cotton, and were not to derive any benefit from it. The 
plaintiffs objected to this answer as evidence, but the 
court overruled the objection, and plaintiffs excepted. 
The plaintiffs then offered in evidence several letters, ad- 
dressed to them by Morgan & Dunean, in which they offered 
and promised to pay the amount for which suit was brought. 
Thomas Street, who was also examined as a witness, testitied 
that he had purchased a hundred bales of cotton for future 
delivery, through Ware, Murphy & Co., which had resulted 
in a loss to him ; that he was dissatisfied because they had 
closed out his coatract withont his consent, and wrote them 
to that effect ; that they then wrote him that if he would send 
them $500, they would buy another hundred bales of cotton 
for him; that he procured a draft for that amount, which was 
accepted by Morgan & Duncan, and sent it to A. W. Duncan 
in New York; that this contract resulted in considerable 
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— to him ; that he repudiated the purchase of the last 
undred bales by Ware, Murphy & Co., made on the instruc- 
tions of Duncan; that Duncan wanted him to pay one-half 
of the loss and became angry with him because he refused to 
do so; that Duncan was not authorized to make the second 
purchase of the cotton, and transcended his authority in doing 
so. Thecourt charged the jury as follows : “That if they be- 
lieved from the evidence that the defendant Duncan, as a 
member of the firm of Morgan & Duncan, made a full dis- 
closure to the plaintiffs of his authority to represent Thomas 
W. Street, in the purchase of the hundred bales of cotton, 
and that in making the purchase the plaintiffs acted on their 
own judgment as to the extent of Duncan’s authority to bind 
Street, then the jury should find for the defendants, although 
they may be satisfied, by the evidence, that the defendant 
Duncan was mistaken in the extent of his authority.” To 
this charge the plaintiffs duly excepted. The plaintiffs asked 
the court, in writing, to charge the jury “that if they were 
satisfied, by the evidence, that the note sued on was given 
voluntarily, without fraud or mistake, in compromise of a 
controverted claim and with full knowledge of all the facts 
and circumstances connected with the claim, then the jury 
should find for the plaintiffs.” The court refused to give 
this charge, and the plaintiffs excepted. At the request of 
the defendants, the court charged the jury: 1. If you believe, 
from the evidence, that A. W. Duncan bought from, or 
through, Ware, Murphy & Co., in New York, one hundred 
bales of cotton for future delivery, on which transaction there 
was a loss, for which the note was given, and that in doing 
so the said Duncan acted as agent for Street and not for 
himself, and not for Morgan & Dunean, and that the said 
Duncan had been instructed and authorized to do so by said 
Street, and that the act of Duncan was within the scope of 
his authority from Street, and that Ware, Murphy «& Co. 
dealt with Duncan as agent for Street, and not otherwise, 
and with knowledge of the extent of Duncan’s authority from 
Street, then, although Duncan did give the note of Morgan & 
Duncan to secure the payment of said loss, said note is not 
binding on him, or the defendants. 2. If the jury believe, 
from the evidence, that Duncan acted under an honest belief 
that he had authority from Street to make the purchase 
which resulted in loss to the plaintiffs, and had honestly and 
fully made known to the plaintiffs the extent of his authority, 
and that the plaintiffs dealt with Duncan in said matters 
solely as agent for Street, and treated the transaction as one 
between themselves and Street, then the loss, so resulting, is 
chargeable to the plaintiffs and not to the defendants, and 


VoL, Lxvn. 
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this state of the case could not be altered by merely giving 
the note in controversy on account of said loss, and a subse- 
quent promise by the defendants, or either of them, to pay 
said note. 3. Although Duncan may have written letters to 
the plaintiffs admitting liability to them, as shown, it does 
not follow that he can not show by other evidence, that in 
truth and in fact he was not so liable. The plaintiffs ex- 
cepted to each of these charges as they were given. There 
was a verdict for the defendants. The errors assigned are the 
rulings on the evidence, and the charges given, and refused. 


Joun T. HEFLIN, for appellant.—The court erred in allow- 
ing Duncan to testify as to the contents of the letter written 
to him by Street, and as to the exchange. The writings were 
the best evidence, and they should have been produced, or 
their absence accounted for.—Kidd d& Co. v. Cromwell, 
Wright & Co.,17 Ala. 648; P. & M. Bank v. Willis & Co., 
5 Ala. 783. The question asked this witness, “whether before 
instructing Ware, Murphy & Co. to purchase the cotton, he 
made a full and honest disclosure to them of the extent of 
his authority to act for Street,’ was improper, substituting, 
as it did, the witness for the court and jury, and the answer 
to it merely gave the opinion and belief of the witness as to 
the character of his disclosure to the plaintiffs.— Andrews & 
Bro. v. Jones, 10 Ala. 460 ; Jones v. Donnell, 13 Ala. 511; John- 
son v. Bellew, 2 Port.29; Bullock v. Wilson, 5 Port. 338. The 
note was giveu in compromise of controverted claims, which 
is a good consideration, and the charge of the court, given ex 
mero motu, was erroneous because it ignored this fact, and 
withdrew it from the jury. It is wrong also in stating that a 
mistake made by the defendant Duncan, if honestly made, 
may be visited on the plaintiffs. If the note was executed 
voluntarily, in compromise of a controverted claim, in the 
absence of fraud or mistake of facts, and with full knowledge 
of the facts connected with the claim, the plaintifis were en- 
titled to recover, and the court should have given the charge 
requested by them.—Chit. on Con. 44; 2 John. Ch. R. 39. 
The first charge, given at the request of the defendants, is 
abstract and misleading ; the second charge is liable to the 
same objections ; and the third charge is argumentative, and 
invades the province of the jury. 


TavuL Braprorp, for appellee. 


BRICKELL, C. J.—1. In the course of his examination in 
chief, the witness Duncan stated that while in New York here- 


ceived a letter from Street, the contents of which he stated, 
(30) 
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and in which was enclosed exchange for five hundred dollars, 
to be turned over to the plaintiffs, Ware, Murphy & Co. The 
plaintiffs objected to the statement because there was no evi- 
dence of the genuineness of the letter or of the exchange, 
neither of which were produced, or an account given for their 
absevee. Que of the facts intended to be shown by this evi- 
dence was the payment to the plaintiffs by Street of five 
hundred dollars on account of the purchase of the cotton for 
future delivery, the losses on which forms the consideration 
of the note on which the suit is founded. The fact is as 
capable of proof by oral as written evidence, and of it, with- 
out the aid of oral evidence,the exchange, if prodaced, would 
be insufficient. The ruleis, that where a writing, if produced, 
would not be evidence of the fact to which it relates, parol or 
oral evidence of the fact will be received.—1 Brick. Dig. 848, 
§ 631. Besides, it is evident, if the exchange is in existence, 
that it was in New York without the jurisdiction of the court 
and not within the power of the defendants to produce. 
1 Whart. Ev. $ 130. As to the bill of exchange the evidence 
was unobjectionable. It may be conceded that if it was 
intended by proof of the contents of the letter to show the 
agency of Duncan, and the extent of his authority, that the 
evidence was inadmissible. The concession would not aid 
the appellants, for the objection made by them was to the 
whole evidence—that which was admissible and that which 
was inadmissible, and could for that reason have been prop- 
erly overruled.—1 Brick. Dig. 886, § 1186. 

2. The witness Duncan, on his examination in chief, having 
stated at length all that had passed between him and the 
plaintiffs in reference to his authority to act for Street, and 
the purchase of the cotton, was permitted to state that he 
made a full and honest disclosure as to the exteut of his 
authority, and that be and his partner, Morgan, were not in 
any way interested or to derive any benefit from the purchase 
of the cotton. This was objected to, as an expression, not of 
facts, but of the conclusions of the witness. ‘The general rule 
invoked by the appellants, that a witness must testify only 
to facts, and such as fall within his knowledge, can not be 
doubted. Whether Morgan and Dunean had any interest in, 
or were to derive any benefit from, the purchase of the cot- 
ton, was a fact and not matter of opinion, or a conclusion 
from fact, unless every matter which way involve a combi- 
nation of facts is to be termed matter of opinion or conclu- 
sion.— Massey v. Waller, 10 Ala. 288. Nor do we think it 
was exceptionable, after having stated, fully, all that had 
passed between him and the plaintiffs, for Duncan to state 


that he had made a /uwll and honest disclosure as to the extent of 
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his authority. It was no more than the statement that the 
facts he communicated were all within his knowledge. 

3. The defense seems to have been rested wholly on the 
ground that the note was given for the debt of Street, for 
which Morgan & Dunean were not liable, and that it was 
therefore without consideration. A promise, verbal or writ- 
ten, to pay the debt of another, not founded on a precedent 
liability, or a new consideration, is gratuitous, and can not 
be enforced.— Underwood v. Lovelace, 61 Ala. 155; Beal v. 
Ridgeway, 18 Ala, 117. Whether there was a precedent lia- 
bility resting on either Morgan or Duncan, or on them as 
partuers, to pay the debt, depended upon whether Duncan 
was without authority, or had exceeded the authority given 
him by Street, in the transactions with the plaintiffs in refer- 
ence to the purchase of the cotton. Second, if there was an 
excess of authority, whether the plaintiffs did not deal with 
Dunean with full knowledge of it, and solely on the credit of 
Street. The several instructions given the jury by the Cir- 
cuit Court, to which exceptions were reserved, are directed to 
this phase of the case. 

4. So far as the instructions announce that there was no 
liability resting on either Duncan or Morgan, for the pay- 
ment of the debt, if Dunean did not in his dealings with the 
plaintiffs exceed his authority, the plaintiffs dealing with him 
as agent, their correctness can not be doubted. “It is a gen- 
eral rule,” says Ch. Kent, “standing on strong foundations, 
and pervading ‘every system of jwisprudence, that when an 
agent is duly constituted, and names his principal, and con- 
tracts in his name, and does not exceed his authority, the 
principal is responsible, and not the agent.”—2 Kent, 630. 
The agent having authority, dealing for, and in the name of, 
the principal, and binding him, there is no ground on which 
to impose liability upon the agent. If it was imposed, a 
contract would be made, into which the parties never intended 
entering. 

The instructions proceed further, and assert that if Dun- 
ean disclosed to the plaintiffs fully, the nature and extent of 
his authority to act for Street, and the plaintiffs, upon their 
own judgment as to the extent of his aathority, de: ut with him 
as the agent of Street. there would be no liability resting on 
either Duncan or Morgan, or on them jointly, if there was 
mistake as to the authority of Duncan to bind Street. The 
liability an agent may incur to those with whom he deals in 
the capacity of agent without, or in excess of authority, rests 

‘upon the sapposition, that the want of authority is un- 
known to the other party, or, if known, that the agent under- 
takes to guarantee a ratification of the act by the principal.” 
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Story’s Agency, § 265. If there was a want of authority in 
Duncan to venture into the purchase of the cotton for Street, 
binding him to the hazards of the speculation, there was evi- 
dence tending to show that it was as well known to the plain- 
tiffs as to Dunean. That it was the liability of Street which 
was contracted for by the plaintiffs, and not the liability of 
Dancan, or Morgan & Dunean. Nor was any ratification of 
the contract by Street contemplated or intended, and it was 
not of consequence guaranteed by Duncan. The whole case, 
on the evidence introduced by the defendant, resolves itself 
into this simply, that with full knowledge of Dunean’s author- 
ity, and upon their own judgment as to its extent, the plaint- 
iffs dealt with Dunean. An agent having in fact no authority, 
and yet assuming to bind his principal, incurs a personal lia- 
bility. If, with knowledge of the want of authority, he rep- 
resents himself as leaving it to one ignorant of the facts, and 
dealing on the faith of the representation, he is guilty of de- 
liberate fraud, and of his liability for the resulting injury 
there is no doubt. And if not having authority, yet with an 
honest belief that he has it, he deals with another, he is lia- 
ble for the resulting injury. The difference iv the two classes 
of cases, is in the degree of moral wrong only, and not in the 
degree of injury to the other contracting party relying on his 
representation. The true principle on which the liability of 
an agent for an authorized contract, rests is, that he has 
been guilty of a wrong, or omission, depriving the party deal- 
ing with him of the benefit of the liability of the principal, for 
which he contracts.—Smovt v. Ilbery, 10 Mees. and Wels. 1. 
When he is guilty of no wrong or omission, when there is 
a full and honest disclosure of the nature and extent of his 
authority ; wher the party dealing with him has all the know!- 
edge and information which the agent possesses, there is no 
liability resting on him, though his act or contract proves to 
be ultra vires.--Jefts v. York, 10 Cush. 392; Newman v. Syl- 
vester, 42 Ind.106. We do not find any error in the several 
instructions given by the Cireuit Court touching this point. 
The giving of the note, and promise to pay it, however oft 
repeated, do not prevent the defendants from insisting upon 
the want of consideration. Like the note itself they are 
merely gratuitous, and unless there was a new consideration 
intervening, or the promise had induced some action on the 
part of the plaintiffs from which injury to them would follow, 
there is in them no element of estoppel—Clemens v. Daggins, 
1 Ala. 622 ; Huckabee v. Albritton, 10 Ala. 657. 

5. The instruction requested by the plaintiffs was properly 
refused, for without explanation, it would have misled, or was 
calculated to mislead the jury. The mere existence of a con- 
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troversy which has not assumed the form of a pending suit, 
is not necessarily a sufticient consideration for a contract of 
compromise. The controversy must have been bona fide, and 
there must have been some reasonable ground for it. A mere 
unfounded claim, a party may by the force of threats of liti- 
gation be induced to promise to pay, or to compromise by the 
promise of payment of a sum greater or less than that de- 
manded ; the promise is without consideration, and as inca- 
pable of enforcement as the original claim. There can be no 
countenance or encouragement given to the assertion of 
claims parties know to be unfounded, or have no good rea- 
son to believe well founded.—Proter v. Miller, 25 Ala. 320 ; 
S. C. 30 Ala. 458. The instruction should have referred to 
the consideration of the jury, the good faith of the plaintiffs 
in the assertion of the claim against Morgan & Duncan, as 
well as the inquiry whether there was any reasonable ground 
for the claim. Without this reference, it was well calculated 
to mislead, and was was properly refused. 


Affirmed. 


Jordan et al. v. Thompson. 


Contested Application for Letters of Administration. 


1. Petition for letters of administration ; not evidence when application for is 
contested.—On the trial of a coutested application for letters of administra- 
tion, it is error to permit the petitioner to read, as evidence, his own sworn 
application for letters. 

2. Record facts ; how proven.--Record facts can only be proven by the record 
itself, and when other evidence of them is admitted, it is error. 

3. Will; betier practice, when, after application for letters, will propounded. 
When, on an application for the grant ot letters of administration, it appears 
that a paper has been propounded for probate as the last will of the deceased, 
it is the better practice to appoint a special administrator to preserve the as- 
sets, until the issue of devisarit vel non is determined. 


AppEAL from Etowah Probate Court. 

Heard before Hon. L. E. Hamlin. 

On December Ist, 1880, John D. Chandler filed his petition 
in the Probate Court of Etowah county, praying that letters 
of administration de bonis non be granted to A. P. Thompson, 
as sheriff of said county, and ex-officio administrator. This 
petition averred that Elizabeth G. Jordan, a resident citizen 
of Etowah county, died there in 1874, leaving personal aud 
real property valued at six thousand dollars ; that in Febru- 
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ary, 1876, letters of administration on her estate were granted 
to T. J. Burgess, as sheriff of said county, and ex-officio, ad- 
ministrator ; that letters were granted to P. D. Lee, as his 
successor in office, in May, 1878; that his term of office, as 
sheriff, had expired, and that A. P. Thompson was the sheriff 
of said county, and that there was no administrator of the 
estate of Mrs. Jordan. That the petitioner was a grandson, 
and heir at law, of Mrs. Jordan, and resided in Marshall 
county ; that before the grant of letters to said Burgess the 


children of Mrs. Jordan converted to their own use all the 


personal property of the estate, and claimed the title to, and 
the possession of, the realty ; that at the Spring Term, 1879, 
of the Etowah Circuit Court, said Lee, as administrator, ob- 
tained a judgment against the children of Mrs. Jordan for 
such conversion, and also recovered the lands; that these 
causes were taken, by appeal, to the Supreme Court, where 
one had been altirmed and the other was still pending, This 
petition was endorsed, “ sworn to, and-subscribed bef ore me, 
this, December 7, 1880. L. E. Hamlin, judge of probate.” 
On the 7th of December, 1880, said Chandler called up this 
petition, and John and D. C. Jordan appeared and contested 
said petition, and objected to the issuance of letters to A. P. 
Thompson, as sheriff. They introduced in evidence a pe- 
tition filed by them on December 1, 1880, which averred that 
on July 24, 1874, Mrs. Jordan executed her last will, a copy 
of which was attached to the petition, and that there was no 
administration on her estate, and the petitioners, who were 
sons of Mrs. Jordan, prayed that the will might be admitted 
to probate, and that a grant of special letters be made to 
them. This petition was not sworn to, but was filed before 
Chandler’s petition was filed. It was proven that J. D. 
Chandler was a grandson of Mrs. Jordan, and that John and 
D. ©. Jordan were her sons, and were of lawful age. Said 
Chandler then, by his attorney, offered his petition in evi- 
dence, to which the contestants objected, on the ground that 
it was illegal, and mere hearsay. The court overruled the 
objection, and permitted the petition to be read in evidence, 
and considered it in deciding the case. To this ruling of the 
court the contestants exeepted. The court rendered a de- 
cree granting letters of administration de bonis non to A. P. 
Thompson, and denied contestants’ petition to appoint them 
administrators. This decree is assigned as error by the con- 
testants. ' 


Arken & Marry, for appellants.—The court erred in ad- 
mitting the petition of Chandler in evidence, nor was there 


any proper evidence that there was any suit in reference to 
VoL, LXvI. 





; 
4 
? 





——$—$—<=_4 


,.- ~~ 














} 
4 
? 





“ 


ee = 








1880. } OF ALABAMA. 471 


(Jordan et al. v. Thompson. ] 


the property of this estate pending in the Supreme Court, 
nor that any case in reference to it had been affirmed by the 
Supreme Court. The court should have granted special 
letters of administration. 


No counsel marked for appellee. 


STONE, J.—The Probate Court erred in allowing the pe- 
titioner, Chandler, to read in evidence his own sworn petition. 
It was, at most, an ex-parie affidavit, and not legal evidence,’ 
that its averments were true. The facts averred therein, 
some of them, are record facts, and their existence can only 
be proved by the record itself. The hill of exceptions states 
it contains all the evidence on which the probate judge acted, 
and it does not contain the record of the suit and recovery 
mentioned in the petition. As we can not know what influence 
this illegal testimony exerted, in forming the judgment and 
decision of tie judge of probate, we cannot affirm that this 
ruling was error without injury. This works a reversal of 
this case.— Blunt v. Bates, 40 Ala. 470. 

The record shows that appellants had propounded a paper 
in the Probate Court of Etowah, which they proposed to 
prove, and establish as the last will of Elizabeth G. Jordan, 
the right to administer whose estate is the contention in this 
suit. The paper thus propounded is not found in the present 
record, and we are not informed what it contains. If its dis- 
positions are different from the law of descents and digtribu- 
tions, and if it be established as a will, then much that has 
been done, or might take place on the postulate of intestacy, 
it might become necessary to undo, and administer otherwise. 
A legally established will becomes the law of descent and 
distribution governing the particular estate, unless it contra- 
venes some rule of law, or of public policy. If there is a 
will, and that will be established, then administration granted 
as of au intestacy, would be irregular and revocable.— Braugh- 
tan v. Bradley, 34 Ala. 694. In eases cireumstanced as this 
was, when ruled on in the Probate Court, the better practice 
would be to appoint a special administrator to preserve the 
assets, until the contest, devisavit vel non, is determined. The 
consideration which would control in selecting and appoint- 
ing an administrator with the will annexed, might be very 
different from those which would govern, if decedent died 
intestate. 

Reversed and remanded. 
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Conley et al. v. Alabama Gold Life 
Insurance Company. 


Bill of Interpleader. 


1. Bill of interpleader: what it should show.—A bill ot interpleader should 
state distinctly the nature and character of the conflicting claims which are 
asserted to the debt, duty, or obligation the plaintiff admits rests upon him, 
and ability and willingness to discharge which, when he may do so safely, he 
avows ; and the parties who prefer the claims, and have the capacity of en- 
forcing them must be brought before the court. 

2. Same; complainant must stand as stake-holder between claimants.—The 
complainant in a bill of interpleader must show, to maintain it, that he has 
no interest in the controversy to be waged between the claimants, is indiffer- 
eut between them, and stands in the relation of « mere stake-holder, or de- 
positary.| 

3. Same; cannot be maintained when claims arose by wrongful act of com- 
plainint.—A court of equity will not interfere by bill of interpleader for the 
relief of one who stands to either of the claimants in the relation of a wrong 
doer, or who has caused the double claims by his own acts or conduct. 

4. Same; rwhen insurance company ean not maintain as lo policies. —Av in- 
surance company, which, at the request of the assured, volantarily cancelled 
his policies, and issued them anew, changing only the names ot the benefi- 
ciaries, does not stand indifferent between them ; the two sets of policies rep- 
resent different debts and duties, and in the defeat of one of them the com- 
psoy has such an interest as to prevent it from maintaining a bill of inter- 
pleader. — 


APPEAL from Mobile Chancery Court. 

Heard before Hon. H. Ausrm. 

This was a bill of interpleader, filed by the Alabama Gold 
Life Insurance Company against Mary Carnes Couley, Mary 
Conley Woodruff, and George Woodruff. On the 22d of 
February Patrick C. Conley insured his life in the Alabama 
Gold Life Insurance Company for $2,000, in favor of his wife, 
Mary Conley. At the time of the death of Mrs. Conley, this 
policy was in full force. After her death P. C. Conley sur- 
rendered this policy, and caused a new one to be issued, pay- 
able to John Wylie, as trustee for Mary Conley Woodruff, a 
niece and heir at law of his deceased wife. Mrs. Conley left 
no children, and Mary Conley Woodruff and George C. Wood- 
ruff were her heirs at law. The policy issued to Wylie bore 
the same number, the same date, called for the same premi- 
um as the original policy, and referred to the same applica- 
tion on which that policy was issued. Patrick C. Conley, in 
1873, married the appellant, Mary Carnes Conley, and after 


his marriage returned this second policy, and caused another 
VoL, LXVIL. 




















1880. } OF ALABAMA. 473 
[Conley et al. v. Ala. Gold Life Ins. Co.] 


one to be issued in favor of his second wife, Mrs. M. C. Con- 
ley. He then discovered that in his application for the orig- 
inal policy he had misstated his age, and the policy was 
again returned, and another one issued to Mrs. M. C. Conley, 
with the age corrected. There was no change in the date of 
the policy ; the number, 180, remained the same ; they were 
all based on the same application, and called for the same 
premiums, except after the correction of the age of the as- 
sured. On the 24th of May, 1872, P. C. Conley procured 
another on his life from the same company, for $5,000, in fa- 
vor of John Wylie, as trustee for Mary C. Woodruff, and af- 
ter his marriage to Mary Carnes Conley, he also returned 
this policy to the company and caused another one to be is- 
sued in favor of his wife. On the 24th of May, 1874, he 
failed to pay the premium, and on the 26th of May, 1874, he 
returned this policy and demanded the issue of another in 
favor of his wife, M. Carnes Conley, which was issued on 
payment of the premium. This policy was also returned for 
correction of the age of the assured. These policies were 
all numbered 2763, were all dated May 24, 1872, and called 
for the same premiums. It was based on the original ap- 
plication for the issue of policy number 180, and no medical 
examination was made after the issue of the latter policy. 
At the time these changes were made in the names of the 
beneficiaries of the policies the secretary of the insurance 
company informed P. C. Conley that they were made sub- 
ject to the laws of the land. Patrick C. Conley died on the 
24th day of July, 1879, and Mary Carnes Couley filed proofs 
of his death, and claimed the proceeds of the policies. The 
insurance company refused to pay her, and thereupon she 
brought suit against it in the City Court of Mobile, to recover 
the amount of the policies. On December 11th, 1879, Messrs. 
J. L. & G. L. Smith sent a notice, in writing, to the company 
that, ‘“‘on the request of Mr. George F. Moore, the attorney 
for G. C. Woodruff, you are notified that said Geo. C. Wood- 
ruff claims one-half the amount due on policy numbered 180, 
issued in favor of Mary Conley in 1869. * * * If you 
pay otherwise than according to this demand you will do so 
at your peril, and that you may act advisedly we take the 
liberty of referring you to the decision in the case of Chapin 
v. Fellows, 36 Connecticut, 132.” The company, thereupon, 
filed this bill of interpleader, making said Mary Carnes Dene 
ley, John Wylie, as trustee, Mary Conley Woodruff, and 
George C. Woodruff, parties defendant. Mary Carnes Con- 
ley demurred to the bill, on the ground; 1. That the bill 
shows that if there was any interest adverse to the claim of 
the defendant, Mary Carnes Conley, then complainant was a 
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wrong-doer to those claiming such adverse interest, and a 
bill of interpleader can not be sustained. 2. Because the 
bill shows that the complainant made the changes in the 
policies with full notice of the facts. 3. Because by issuing 
a policy to Mary Carnes Conley, the complainant incurred a 
separate liabitity to her, and in such cases a bill of inter- 

leader will not be sustained. This demurrer was overruled. 

here was no answer of demurrer filed by G. C. Woodruff. 
There was an answer filed by the trustee, John Wylie, and 
by Hannis Taylor, Esq., who had been appointed her guar- 
dian ad litem for Mary Conley Woodruff, in which she 
claimed the proceeds of policy number 2763, and one half of 
number 180. ‘ihe Chaucellor rendered a decree directing 
that the parties should interplead, and also directed the 
money arising from tlie policies to be paid into court. This 
decree, and also that overruling the demurrer, are assigned as 
error. 


Boy es, Farrn & Croup, for appellant.—(No brief on file.) 


OveraLL & Besror, for the Life Insurance Company.—The 
rights of the parties grow out of a contract in this case, and 
the cases relating to the inability of a wrong-doer to sustain 
a bill of interpleader are founded on some trespass or con- 
version of property. The fund is the mattter in controversy 
here. The policies were originally payable to other parties 
than Mary Carnes Conley, but she now has them and claims 
the whole amount of them. The question then arises, did 
the assured, P. C. Conley, have a right to change the bene- 
ficiaries ? The following authorities hold, that when the con- 
tract of insurance becomes consummated, it becomes a vested 
right between the beneficiary and the company, provided 
there has been no lapse, and issue of a new policy.— Chapin 
v. Fellows, 36 Conn. 132; Gould v. Emerson, 99 Mass. 154 ; 
Fraternal Life Ins. Co. v. Applegate, T Ohio State, 292; Potter 
v. Spillman, 117 Mass. 322; Fortescue v. Barnett, 3 Milne & 
Keene, 36; Bliss on Ins. $$ 339,340; May on Ins. § 392; 
5 Ins. Journal. 307 ; 4 Central Law Journal, 347. 

There was then some doubt, in point of fact, to which 
claimant the debt or duty belongs, so that the complainant 
could not safely pay or render it toone, without risk of being 
made liable to the same duty or debt, by the other.—8 Paige, 
347 ; 4 Paige, 392. The insurance company is not interested 
in the question as to whom the fund belongs, but is a mere 
stake-holder, and the specific fund in controversy is not af- 
fected by the fact that the insurance company changed the 


names of the beneficiaries in the policies, at the request of 
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the assured, or by any question as to whether the company 
acted negligently or wrongfully in doing so.—Salisbury Mills 
v. Townsend, 109 Mass. 115. If there could exist any well 
founded doubt, which we cannot believe, as to the right of 
complainant to file this bill as a strict interpleader, then 
there is another class of cases that the facts apply to, which 
is this: whenever the legal title to property or fund is in 
dispute, so that complainant cannot ascertain to whom it 
belongs, he can file a bill in the nature of a bill of inter- 
pleader, and get the direction of the court to whom to pay 
the money, and ask its protection against the claims of both, 
on complying with the order of the court.—4 Paige, 392-3 ; 
2 Daniel Ch. Prac., note, p. 156u; Farley v. Blood, 10 Fos- 
ter, 360. 


Hannis Taytor, for Mary C. Woodruff. 
Geo. F. Moore, and J. L. & G. L. Smrra, for G. C. Woodruff. 
BRICKELL, C. J.—A bill of interpleader should state 


distinctly the nature and character of the conflicting claims 
which are asserted to the debt, duty, or obligation the plain- 
. tiff admits rests upon bim, and ability and willingness to dis- 
charge which, when he may do so safely, he avows; and the 
parties preferring such claims having the capacity of en- 
forcing them, must be brought before the court.—2 Dan. Pr. 
1560. We shall pass without special comment the omission 
from the, billof all averment that there is any personal rep- 
resentative of Mary Conley, to whom it is averred the first 
policy of insurance was payable, and to whom alone, and not 
to her next of kin, any valid claim to the policy surviving 
her, would have passed necessarily by operation of law. We 
shall also pass without any particular comment the failure to 
aver that Wylie, as trustee of Mary Conley Woodruff, has 
made or preferred any claim because of the policies which 
were payable to him. These omissions render the bill de- 
murrable (2 Dan. Ch. Pr. 1560), but they are not made causes 
of demurrer, and if they had been, could, it may be, have 
been cured by amendment. There are other grounds of ob- 
jection to the bill more serious, and fatal to the relief sought, 
in any aspect of the case. 

It is not every case in which a party may be liable to 
double vexation, or in which, by different or separate inter- 
ests, two or more persons claim of him the same thing, or 
the same debt or duty, that a court of equity will come to 
his assistance, and compel the claimants to interplead. The 
party must show that he stands not only indifferent between 
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the claimants, that he is without interest in the controversy 
to be waged between them, but it must also appear that he 
is in the relation of a mere innocent stake-holder, or depos- 
itory, and that by no act on his part the embarrassment of 
conflicting claims and the peril of double vexation has been 
caused. When he stands to either of the parties in the rela- 
tion of a wrong-doer, or it appears that by his own act or 
conduct double claims have been caused, he is not innocent, 
he is not without interest, and the court will not intervene to 
relieve him from the embarrassment in which he has volun- 
tarily involved himself.—Shavw v. Coster, 8 Paige, 339 ; Quinn 
v. Green, 1 Ired. Eq. 229; Crawshay v. Thornton, 2 Myln. & 
Cr. 1; Desborough v. Harris, 5 DeG., M. & G. 439; Cochran 
v. O' Brien, 2 Jones & La. T. 380; Sudblichish v. Russell, 2 L. 
E. Eq. Cases, 441. If there is any strength in the claim of 
the appellant, Mary Carnes Conley ; if she has any right or 
interest conflicting with that of the parties to whom the orig- 
inal policies were payable, or if they have claims superior 
to hers, which are affected by the policies payable to her ; if 
there is embarrassment of conflicting claims, and the insurance 
company stands in peril of double vexation and double lia- 
bility for the same debt or duty, it is obvious the embarrass- 
ment and peril spring from its own voluntary acts and con- 
duct, and not from the acts and conduct of either of the 
claimants. The theory underlying the claims of the benefi- 
ciaries in the first policies is, that by the policies a perfect 
voluntary trust was created, irrevocable and indestructible 
by any act of the insurer or the assured ; that the subsequent 
change of the policies was a wrong, a violation of the trust, 
and works no forfeiture or deprivation of their rights. The 
soundness of this theory we do not deem it necessary to dis- 
cuss. If there be force in it, the insurance company, by 
making the change in the policies, has given rise to the rival 
claims upon it, and has committed a wrong against the orig- 
inal beneficiaries. It is not the office of a court of chancery 
to relieve them from the consequences of the wrong, or the 
double liability incurred by their erroneous conduct. Nor 
can it be just that the court should intervene and compel lit- 
igation between parties who, it may be, have each valid 
claims against the company, and no cause of controversy 
between themselves. It is not possible, in view of the facts 
alleged, that Conley would have continued the payment of 

remiums, keeping the policies in life, unless the change in 
Gecsciialenion had been ‘made corresponding to his changed 
relations and duties. Into such payments he was induced by 
the voluntary act of the company, and by the confidence the 
company created, that on his death the new policies would 
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be paid to the wife, for whose benefit they were taken, and 
to whom they are payable. It is true, it is averred he was 
informed the change of beneficiaries was made subject to the 
laws of the land, whatever that may mean. There was no 
reluctance in making the change, in the acceptance and can- 
cellation of the old policies, and issuing them anew payable 
to the living wife, to whom he owed the duty of providing 
sustenance, if she survived him. No greater injury could be 
done the company, no more serious shock given to its policy 
holders, than to declare this mode of dealing was without 
legal efficacy, because of the rights and ivterests of former 
beneficiaries, of which the company had full knowledge, and 
against liability to whom it is now supposed it can protect 
itself only by a repudiation of the obligation of the new poli- 
cies. If there be any real peril of double vexation for the 
same debt or duty; if there are, in fact, conflicting claims, 
they have their origin and life in the conduct, in the act, of 
the insurance company, not in the act or conduct of either of 
the claimants, and it is against their acts, and not its own, 
the insurance company can ask relief. 

The insurance company assumes that the several policies 
represent the same debt or duty. They are the representa- 
tives of different debts and duties created by their own volun- 
tary act, owing to different persons between whom the com- 
pany does not stand indifferent. If the first policies created 
a trust which survives the failure and refusal of Conley to 
pay the premiums, that can not affect the validity of the lat- 
ter policies, in which Mary C. Conley is the beneficiary, or 
draw her into a controversy with the claimants under the 
first policies, or them into a controversy with her, that the 
insurance company may be relieved from its duty to either. 
The company has a direct personal interest, according to the 
averments of the bill, in defeating the claim of one or the 
other of the defendants, and having that interest, has no 
right to an interpleader. We will not consider any question 
touching the validity of these policies. 

The demurrer was well taken, and should have been sus- 
tained. The decree of the Chancellor is reversed, and a de- 
cree here rendered dismissing the bill. 
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Street v. Kelly. 
Trover. 


1. Declaration of party ; not admissible in his favor. — Declarations of a party, 
which promote bis interests, and are vot partot the res yesiae, or of facts lying 
within the knowledge of his adversary, and which, if untrue, it is reasonable 
to presume he would contradict, are not admissible in favor of the declarant, 
althongh made to his adversary. 

2. Secondary evidence of written contract ; not admissible until absence of writ- 
ing accounted for.—When contracts, on which depend the rights of parties to 
the suit, are in writing, parol evidence of their contents is not admissible, unless 
the absence of the written contract, the higher and better evidence, is accounted 
for properly ; and where such a contrict was in court, in possession of the 
plaintiff's attorney, but had been excluded as evidence becanse not proven by 
either of the subscribing wituesses, and no excuse was given for failing to 
introduce them, it was error to allow parol evidence of its contents. 

3. Cross-examinaiion ; witness not ecamined as to writing withoul its produec- 
tion. —A witness cannot, on cross-examination, be questioned about matters 
reduced to writing, and subscribed by him, uutil the writing is produced and 
shown, or read to him. 


AppEaL from Talladega Cireuit Court. 

Tried before Hon Joun HENDERSON. 

This was an action of trover, brought January 28, 1876, by 
S. C. Kelly against Andrew J. Street, for the conversion by 
the latter of six mules, three wagons, &c. The plaintiff tes- 
tified that he sold the property in controversy to Robbs Bros. 
on November 14, 1874, and took from them a mortgage, or 
lien to secure the unpaid purchase-money. A paper was 
then handed the witness, by counsel, and he identified it as 
the mortgage referred to, but the defendant objected to the 
introduction of the mortgage because it was attested by two 
witnesses, neither of whom were called to prove its execution, 
and whose absence was not accounted for. The court sus- 
tained the objection, and on motion excluded all the state- 
ments of the witness as to the contents of the writing. The 
evidence showed that, prior to November 14, 1874, Kelly 
owned and had in his possession the property in controversy ; 
that, on October 27, 1875, this property was in possession of 
a person who said he was pt 2a it for the defendant, 


Street ; that Kelly demanded of Street to know how he came 
into the possession of his (Kelly’s) property, and Street. re- 
plied that he bought it from Robbs Bros. that witness then 
said to Street that Robbs Bros. had not carried out their con- 
tract with him (Kelly), and that his (Street’s) purchase “ was 


VoL. Lxvu. 
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not wortha cent.” The defendant objected to this statement 
as evidence, but the court overruled the objection, and defend- 
ant excepted. 

The Robbs Bros. were colliers, and at the time Kelly sold 
them the property in controversy, they were engaged in man- 
ufacturing coal for S. Kelly & Co., who had a written contract 
with the Alabama Iron Company to deliver 300,000 bushels 
of coal. The defendant moved to exclude this evidence, be- 
cause tie written contract was higher and better evidence, 
than the declaration of the witness. The court overruled the 
motion, and defendant excepted. The plaintiff testified, also, 
that he was a member of the firm of 8S. C. Kelly & Co.; that 
he entered into a.contract with the Alabama Iron Company, 
and it was one of thé stipulations of said contract, that if 
Robbs Bros. failed to carry out the contract between S. C. 
Kelly & Co., and the Alabama Iron Company, all the prop- 
erty should be held as forfeited. The contract was in writ- 
ing, and executed at the same time that purchase-money notes 
made by Robbs Bros. for the property in controversy were 
given. The defendants moved to exclude this evidence be- 
cause the witness was speaking of the contents of a written 
instrument which the court had excluded, and because the 
contract was higher and better evidence. The court over- 
ruled the objection, and defendant excepted. The plaintiff 
offered the written contract, but the defendant objected to it 
as evidence because there was no legal proof of its execution. 
The court sustained this objection and excluded the contract 
but refused to exclude the evidence of its contents as stated 
above, and the witness was permitted to state the contents of 
this written contract for the sale of the property in contro- 
versy to Robbs Bros., and under which the plaintiff claimed 
a lien on the property. The defendant testified that he bought 
the property in controversy from Robbs Bros., aud didnot 
kuow until afterwards, that Kelly had any claim on the prop- 
erty. On cross-examination, counsel for plaintiff asked the 
defendant if he did not on 13th of March, 1875, euter into a 
written contract with E. i3. Nelson, and on March 17, 1875, 
into a written contract with Robbs Bros. These questions 
were answered in the affirmative. Counsel for plaintiff, read- 
ing from a written memorandum which purported to be a copy 
of the contract with Robbs Bros., asked the defendant “if his 
contract with Robbs Bros. was not, in substance, as follows ;” 
the defendant objected to this question, but the court overruled 
the objection, and defendant excepted. The counsel for plain- 
tiff then made the same inquiry, and in the same manner, as 
to the contract with Nelson, and the defendant again objected 
and the court having overruled his objection, he again ex- 
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cepted. There was a verdict and judgment for the plaintiffs. 
The errors assigned are the rulings ou the evidence. 


TavuL Braprorp, and Bowpen & Knox, for appellant. 


Joun T. HEFLIN, for appellee. 


BRICKELL, C. J.—1. The declaration made by the plain- 
tiff to the defendant, that Robbs Brothers had not carried out 
their contract with him, and defendant’s purchase of the 
property in controversy from them was not worth a cent, ought 
to have been excluded. If relevant, it was only as evidence 
that Robbs Brothers had broken their contract, and the con- 
dition had happened on which, as the plaintiff claims, the 
property was to be restored to him. Declarations by a party 
promotive of his own interests, though made to his adver- 
sary, not parts of the res gest, or of facts lying within the 
knowledge of the adversary, and which, if untrue, it is rea- 
sonable to presume he would contradict, are not admissible 
as evidence in favor of the defendant. It is not through the 
medium of such declarations that legal evidence of material 
facts can be constructed. 

2. The contract made by Kelly & Co. with the Alabama 
Iron Company, was shown to have been reduced to writing, 
for the absence of which no account was given. The writing 
was the higher and better evidence, and parol evidence of its 
contents was inadmissible. The contract between the plain- 
tiff and Robbs Brothers was also in writing, and its execution 
attested by two witnesses. It was in court, in possession of 
the plaintiff’s attorney, but as its execution was not proved . 
by either of the subscribing witnesses, and no excuse was 
given for failing to introduce them, the court excluded it as 
evidence, when offered by the plaintiff. It is scarcely neces- 
sary to say, that it was error afterwards to recsive parol evi- 
dence of its contracts.—Street v. Nelson, 67 Ala. 

3. The contracts made by the defendant with Nelson, and 
with Robbs Brothers, were each in writing, the best evidence 
of their contents, and there was no reason shown for the in- 
troduction of evidence inferior in degree. The evidence of 
the contents of these writings was not contradictory of any 
statement made by the defendant as a witness, and their 
relevancy is not very apparent. As a general rule, on cross- 
examination, a witness cannot be inquired of as to matters 
reduced to writing by himself or another, and subscribed by 
him until the writing is produced and shown or read to him. 
1 What. Ev. 268. This rule was violated in the course of the 


cross-examination the Circuit Court permitted. 
Vou, LXvit. 
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4. The remaining questions which are of importance de- 
yend upon the terms and construction of the contract made 
. Kelly & Co., or Kelly with the Robbs Brothers. That con- 
tract is in writing, and until it is produced and in evidence, 
the questions cannot be fairly decided. There is a manifest 
impropriety in passing upon them now, on evidence of the 
contents of the writing, we are constrained to pronounce in- 
admissible. If in the further course of the litigation the 
should arise, it may be, the evidence in reference to them will 
be materially different. 

Reversed aud remanded. 


Fort’s Adm ’r vw. Davis. 


Bill in Equity by Purchaser, against Heirs and Administrator 
of Deceased Vendor, for Specific Performance. 


1. Proof of transactions with deceased person, whose estate is interested in suit ; 
competency of partie s as witnesses. —Under a bill for specific performance, filed 
. by the purchaser against the heirs and personal represeutative of the deceased 
vendor, alleging that the notes for the purchase-money were given by the 
vendor to a son and daughter who had not received equal advancements with 
his other children, and were paid to them by the complainant after the death 
of the vendor ; such payments are not fransactions with the decedent whose estate 
is interested in the result of the suit (Code, § 3058), and may be proved by 
the distributees to whom the money was paid, although they are parties to the 
suit ; but « party to the suit, being an heir and distributee, can not testify to 
statements by the deceased vendor tending to disprove the alleged gift and 
transfer of the notes, thereby increasing the assets of the estate in which he 
is interested. 

2. Revision of Chancellor's decree on facts. - “Giving the legal testimony in 
this record its proper weight, and treating the chancellor's finding as prima 
facie correct, the court can not clearly see that his judgment is wrong ;” and 
therefore affirms his decree, under the rule laid down in Rather v. Young (54 
Ala. 94), and other cases cited. 


AppEaAL from the Chancery Court of Macon. 

Heard before the Hon. R. F. Lion, as special Chancellor, 
selected by the parties on account of the disqualification of 
the Hon. N. S. Granam. 

The bill in this case was filed on the 2d September, 1878, 
by R. Tatum Davis, against the heirs, distributees and per- 
sonal representative of the estate of Joseph J. Fort, de- 
ceased ; and sought the specific performance of a contract 
for the purchase of a tract of land by the complainant from 
said Fort in his life-time, an injunction of an action at law 


brought by the administrator to recover the land, and a 
(31) 
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divestiture of the legal title out of the heirs. By the terms 
of the contract between the complainant and said Fort, as 
shown by the bond for titles, which was dated the 4th No- 
vember, 1869, and made an exhibit to the bill, the agreed 
price of the land was $4,000, which was to be paid in install- 
ments of $1,000 each, on the Ist January, 1871, 1872, 1873, 
and 1874, respectively ; and the bond was conditioned for the 
conveyance of title on full payment of the several notes given 
for the purchase-money. The bill alleged that two of these 
notes were fully paid off and discharged at maturity, and a 
partial payment was made on the third; that the vendor, be- 
ing old and in infirm health, afterwards divided and distrib- 
uted all his property among his children, and, having given 
more to the other children than to his daughter Mary, who 
was the wife of the complainant, he gave her the complain- 
ant’s two unpaid notes, on which the balance due was about 
$1,200, and delivered them to her, “upon the further consid- 
eration that she would care for and minister to his wants and 
comfort for his life ;’ that William Fort, a son of said Joseph 
J., who had been absent from home, residing in South Caro- 
lina, returned soon afterwards, and, “ recognizing the fact 
that he also had not received an equal advancement with the 
other children, said Joseph J. requested his said daug!:ter 
Mary to divide with said William the amount due on said 
unpaid notes ; which she agreed to do, upon his promise and 
agreement to aid and assist in the care and support of their 
said father.” As to the performance of this promise by Mrs. 
Davis to take care of her father, and as to the payment of 
the balance due on the notes, the bill contained the following 
allegations: “ Your orator alleges that said Joseph J. Fort 
was aged and infirm, and required a great deal of care and 
attention for some time previous to his death, to-wit, for more 
than two years, but the care and attention of said Mary ex- 
tended through a period of six years or more; that the said 
Mary did fulfill, in every respect, the contract made with her 
father, as an affectionate and loving daughter ; and that your 
orator, in pursuance of said last-mentioned agreement, and 
the request of said Joseph J. Fort, paid to the said William 
Fort, after the death of the said Joseph J., one-half of the 
amount due on said notes, when they were given up to him 
by said William, to whom they had been handed, at his re- 
quest, by the said Mary, when they made the agreement in 
reference to the care and attention to be bestowed by each 
on their father ; and your orator has paid to his said wife 
the other half of said notes.” Possession of the land seems 
to have been delivered to the complainant, under his contract 


of purchase, though the fact is not alleged in the bill; nor 
VoL, Lxvn1. 
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does the bill allege when said Joseph J. Fort died, though it 
alleges that letters of administration on his estate were 
granted in July, 1878. 

Mrs. Davis, the complainant’s wife, was made a defendant 
to the bill; and she answered, admitting its allegations. 
William W. Fort was also made a defendant, and a decree 
pro confesso was entered against him. The administrator of 
Joseph J. Fort answered, denyiug the material allegations of 
the bill, as did also several of the adult defendants who were 
distributees of the estate ; and a formal answer was filed by 
the guardian ad litem of the infant defendants, denying the 
allegations of the bill, and requiring proof. Mrs. Davis and 
William Fort, whose depositions were taken on behalf of the 
complainant, testified to the gift and transfer of the notes, 
substantially as alleged in the bill. The other distributees 
filed objections to the interrogatories propounded to said 
William Fort, “calling for any statements by, or transactions 
with said Joseph J. Fort, deceased,” as being within the pro- 
hibition of the statute relating to the proof of transactions 
with a deceased person, or declarations by him, when his es- 
tate is interested in the result of the suit (Code, § 3058); and 
they filed similar objections to the interrogatories propounded 
to Mrs. Davis, the complainant’s wife. The deposition of 
Camillus Fort, one of the distributees and defendants, was 
taken on behalf of the defendants; and he testified, princi- 
pally, as to the advancements made by the decedent to his 
several children. In answer to one of the interrogatories in 
chief, this witness farther testified: ‘In the spring of 1572, 
I had a conversation with said Joseph J. Fort, about the 
notes alluded to. He was then at my house, and asked me 
where his notes against R. T. Davis and his papers were. I 
told him that W. W. Fort had them. He then asked me, 
now Billy Fort got them; and I told him, that said Billy 
Fort got them the last time he was down there. He then 
told me, that he wanted me to go and get them, and bring 
them over to my house. That was all that was then said 
about said notes. R. T. Davis was not present at the time.” 
The complainant objected to the competency of this witness, 
“because he is a son of said Joseph J. Fort, deceased, whose 
estate is interested in the result of this suit,” but no special 
objections were filed to any particular interrogatories. 

The complainant took the deposition of Virgil A. S. 
Mounee, the material portions of which are embraced in the 
following answers: “TIT was not present when the contract 
[between the complainant and Joseph J. Fort] was made. I 
was at the house of said Fort in the fall of 1869, when he re- 
marked, in the presence of complainant, that he had sold the 
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lands mentioned to complainant. He said that the notes 
given for the land were on long time, and without interest ; 
and that all he expected out of said notes was a living. I 
heard bim say, also, that he himself could not divide his 
property with William W. Fort, because it had passed out of 
his hands, he reserving a living out of it; that what he had 
belonged to Mrs. Mary Davis. These notes, given by Davis 
for purchase of certain lands, was at that time a part of his 
property. Fort repeated the remark, as to the gift to Mrs. 
Davis, on several occasions. He told me that he got 31,000 
from said BR. T. Davis, to pay for a house and lot in Tuskegee 
which he had bought; that he had never intended to collect 
yg moifey from Davis, but was compelled to call on him for 

; that ail he had reserved to himself, out of the notes, was 
a Those ; and I heard him say, also, th: at Mrs. Davis was to 
divide the residue of the notes with William W. Fort, after 
deducting the expenses of his living, &e. He told me repeat- 
edly that he had given Mrs. Davis all he had except a living, 
and that he wished me to remember it, as there might be 
trouble.” Dr. W. F. Hodnett, whose deposition was taken 
by the complainant, testified: “In various conversations 
had with said Joseph J. Fort, from 1865 to 1872, when he 
died, I heard him repeatedly say that, after giving off and 
selling his other property, what he had left he intended for 
his own support during life, and after his death for Mrs. 
Mary Davis, for taking care of him. The terms were, that 
Mrs. Davis was to live with him, and take care of him the 
balance of his life, he being quite old and infirm, and requir- 
ing a great deal of attention most of the time; and these 
terms were faithfully complied with by Mrs. Davis, up 
to the time of his death.” 

The cause being submitted for final decree on the plead- 
ings and proof, and on the various objections to evidence, 
the special chancellor sustained the objections to the testi- 
mony of Mrs. Mary Davis, W. W. Fort, and Camillus Fort, 
“which refeis to statements by the deceased, or transactions 
with him ;’ but held the complainant entitled to relief on 
the entire case made by the pleadings and proof, and ren- 
dered a decree as prayed by the bill. The appeal is sued 
out by the administrator and heirs, who here assign as error, 
that the special chancellor erred in the final decree rendered, 
“and in holding that the complainant’s wife was a compe- 
tent witness for him.” 


W. C. Brewer, and J. A. Britero, for appellants. 


Vou. LXvIt. 
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ABERCROMBIE & GrauaM, S. B. Parne, and W. C. McIver, 
contra. 


STONE, J.—The testimony is very full, and unquestion- 
ably competent, which proves that after the death of Fort, 
the vendor, Davis, the purchaser, paid to Mrs. Davis and her 
brother, W. W. Fort, the balance of the purchase-money due 
on the land. Such payment was in no sense a transaction 
with the decedent ; and under the severest construction we 
could give to § 3058 of the Code of 18/6, both Mrs. Davis 
and her brother were competent witnesses to prove such 
payment. The only question, then, on which any contest 
can arise, is, whether or not the right and ownership of the 
notes was transferred to his said daughter and son. The tes- 
timony of Camillus Fort, claimed to have a bearing on this 
question, was clearly illegal. Its tendency was to prove that 
the estate of the older Fort was still entitled to the notes, 
and thus to create, or increase a fund, in which he would 
share as a distributee. He is a party to the suit; his testi- 
mony related to a statement by the intestate, whose estate 
was interested in the result of the suit; and if the adminis- 
trator succeeded in making his defense good, his, the witness’ 
share, would be increased. The question falls directly 
within § 3058 of the Code. 

The special chancellor ruled out all the testimony, offered 
on either side, of the children of the elder Fort, detailing 
transactions with, and statements by, intestate. They are 
all parties to this suit, and he ruled that they fell within the 
exception expressed in § 3058 of the Code. He granted re- 
lief to complainant, howe ever, on the other testimony in the 
cause. Giving the testimony in this record its proper weight, 
and treating the Chancellor's finding as prima facie correct, 
we can not see clearly that his judgment 1s wrong.— Rather v. 
Young, 56 Ala. 94; Lamar v. Brown, 1b. 157; Collins v. 
Loyal, Ib. 408. 

We do not think there is any substantial variance between 
the allegations and proof.— Boga» v. Daugh Trill, 51 Ala. 312. 

Affirmed. 
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Harris v. Swanson & Brother. 


Action to recover Statutory Penalty for Failure to Enter Satis- 
faction of Mortgage on Records. 


1. Release by one cf several plaintiffs, or after suit brought.—A release, exe- 
cuted by one of several plaintiffs, without the assent or authority of the oth- 
ers, does not affect their right of recovery ; and when a release is executed 
after snit brought, it does not “bar the expense of tbe suit theretotore 
incurred.” 

2. Entering satisfaction of mortgage on record ; transfer before request ; admis- 
sibility of record of pending suit by assignee. —When a mortgage bas been trans- 
ferred before request to enter satisfaction on the record, the mortgagee is not 
liable to the statutory penalty for a tailure or refusal to enter satisfaction on 
request afterwards made (Code, $§ 2222-23) ; and action being brought aguinst 
him to recovér the penalty, the record of a suit by the assignee against the 
mortgagor, pending at the commencement of the action, is competent evi- 
dence to prove notice ot the transfer, if for no other purpose. 


AppeEaL from the Circuit Court of Macon. 

Tried before the Hon. James E. Coss. 

This action was brought to recover the statutory penalty 
of $200, for the failure of the defendants, Swanson & Brother, 
sued as a partnership, to enter satisfaction of a mortgage, on 
request, and was commenced on the 7th August, 1875. The 
original complaint was in the name of M. H. Harris; but an 
amended complaint was filed in September, 1879, in the names 
of said Harris and John P. Wright, jointly, in these words : 
“ Plaintiffs claim of defendants the sum of two hundred dol- 
lars, for that whereas, on the 26th February, 1874, the plain- 
tiffs jointly executed to the defendants a mortgage, the law 
day of which was October 15th, 1874, and which was to recover 
| was given to secure ?| the indebtedness named therein, and 
on the property therein conveyed ; and plaintiffs aver that 
said defendants filed said mortgage for record, in the oftice 
of the probate judge of said county, on the 26th day of Feb- 
ruary, 1874, and that the same was recorded at their instance, 
in,” &e. ; “ and that after the execution of said mortgage, and 
after the same had been recorded as aforesaid, said defend- 
ants received of plaintiffs satisfaction of the amount secured 
by said mortgage ; and that plaintiffs, after defendants had so 
received satisfaction of said mortgage as aforesaid, to enter 
satisfaction thereof on the margin of the record of said mort- 
gage; and that said defendants, after being so requested, 


failed for three months after said payment and request, either 
Vou, LXV. 
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in person or by attorney, to make such entry, and that they 
so failed before the beginning of this suit.” 

The defendants filed eight special pleas, the 6th being in 
these words: “ Plaintiff's said suit ought not to be further 
maintained, for that since the commencement of said suit, but 
before issue joined, the plaintiff, John B. Wright, executed 
and delivered to defendants an instrument in writing, fully 
discharging atid acquitting these defendants of any and all 
liability to plaintiffs by reason of their alleged failure to enter 
satisfaction of said mortgage, as complained of by said plain- 
tiffs, and acknowledging payment in full of all claims and 
demands of said plaintiffs against defendants, by reason of 
such failure ; which release and receipt was intended by the 
parties thereto as a settlement in full of the matters between 
them by reason of the defendants’ failure to enter satisfaction 
of said mortgage.” The plaintiffs demurred to this’ plea, 
assigning the following as grounds of demurrer: “ Ist, that 
said plea does not state that there was any consideration for 
said release and acquittal ; 2d, that it does not aver that said 
instrument of release was executed after said Wright was 
made a party to this suit ; 31, that it does not aver that said 
Wright was authorized by Harris to execute said instrument, 
or to acquit and release defendants ; 4th, that said plea shows 
that said Wright could (?) execute said instrument of release 
and acquittal.” The court overruled this demurrer, and the 
plaintiff then replied, that the release executed by Wright, if 
executed at all, was without consideration ; to which replica- 
tion a demurrer being sustained by the court, the plaintiff 
took issue on said 6th plea with others, and there was a trial 
by jury. 

During the trial, a bill of exceptions was reserved by the 
plaintiffs, in these words: “ Defendants offered in evidence 
the record of a suit in detinue, which was pending on the Ist 
February, 1875, at the time notice was given by plaintiffs to 
defendants to enter satisfaction of said mortgage ; in which 
suit, one W. C. Gholson was plaintiff, and M. H. Harris, one 
of the plaintiffs in this suit, was defendant. In connection 
with the offer of said record, and as preliminary thereto, 
defendants introduced evidence tending to show that said W. 
C. Gholson was the transferree of Swanson & Brother, the 
defendants, of the mortgage executed to them, for the alleged 
failure to satisfy which the plaintiffs now sue, and brought 
said suit, as such transferree, against said M. H. Harris, to 
recover a part of the property embraced in the mortgage ; and 
that the question of the satisfaction of said mortgage was 
involved in said suit. Plaintiffs objected to the introduction 
of said record, on the following grounds : Ist, that said evi- 
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dence was irrelevant ; 2d, that the fact that a suit asw pend- 
ing between said Gholson and Harris, was no matter of 
defense to this action ; 3d, that the pendency of said suit, at 
the time of notice given to satisfy said mortgage, was no 
answer to the complaint. The court overruled the objection, 
and permitted said record to be introduced as evidence ; to 
which ruling plaintiffs excepted.” 

The rulings of the court on the pleadings, and the admis- 
sion of the record in evidence, are now assigned as error. 


W. C. Brewer, for appellants. 
ABERCROMBIE & GRAHAM, contra. 


STONE, J.—The 6th plea is defective, and the demurrer 
to it should have been sustained. Wright’s release could and 
did not bar Harris’s right of recovery. Moreover, the release 
being executed long after the action was pending, could not 
bar the expense of the suit theretofore inecurred.—/Harvis v. 
Swanson, 62 Ala. 299 ; Cunningham v. Carpenter, 10 Ala. 109; 
McDougald v. Rutherford, 30 Ala. 253, sik aadhaaitinn. 

The Cireuit Court did not err in receiving evidence of the 
pending suit by Gholson, assignee of the mortgage, brought 
against Harris before the latterrequested Swanson & Brother 
to enter satisfaction of the mortgage. If the transfer had 
been made before that request was made, Swanson & Brother 
had no power or authority to satisfy the mortgage, and fail- 
ing to do so imposed no penalty on them. The record of that 
suit, if admissible for nothing else, was competent evidence 
to prove notice to Harris that the transfer had been made. 
Graham v. Newman, 21 Ala. 497. 

Reversed and remanded. 


Renfro & Andrews v. Willis. 


Trover for Conversion of Horse. 


1. Complaint against one partner, with summons against partnership, and 
judgment aquinst ** defendants;” amendment of clerical misprision.—In trover, the 
summons was against R. & A. as partners, and wus returned executed ‘* by 
leaving a copy with R. and R. & A., defendants ;’ while the complaint was 
against R. alone, and he alone pleaded, though R. & A. were named as de- 
fendants in the marginal statement of the parties’ names in the judgment- 
entry, which also recited that the parties came by attorney, and the judgment. 

Von. LXV, 
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on verdict was entered against the defendants. Held, on errors assigned by R. 
and A. each separately, and by R. & A. as partners, that R. alone was sued, 
and the judgment was against him alone ; that the use of the word defendants, 
instead of defendant, in the judgment-entry, was a clerical misprision, which 
was amendable on motion in the court below, and was no ground of reversal ; 
and the judgment was affirmed, on all the assignments of error. 

2. Demurrer; when interposed, and when considered on error.—This court 
will not consider the merits of a demurrer to the complaint, wheu the record 
shows that it was interposed after a plea to the merits had been filed ; nor 
when the record fails to show that the court below acted on it. 


ApPpEAL from the Circuit Court of Lee. 

Tried before the Hon. James E. Coss. 

The action ia this case was commenced on the 12th of Sep- 
tember, 1878, and was brought by Mary S. Willis as plain- 
tiff. The complaint, as copied in the transcript, was against 
Forney Renfro as sole defendant, and claimed “of the de- 
JSendants 3500, as damages for the conversion by them, on the 
28th November, 1875,” of a bay mare, the property of the 
plaintiff. The summons was against “ Forney Renfro and 
Joseph Andrews, partners using the firm name of Renfro & 
Andrews,” and was returned “ Executed, this 12th Septem- 
ber, 1878, by leaving a copy of the within summons and com- 
plaint with Forney Renfro and Renfro & Andrews, defend- 
ants.” At the ensuing November term, 1878, Forney Renfro 
appeared, and pleaded not guilty ; the name of the case be- 
ing stated, “ Mary S, Willis v. Forney Renfro, Joseph An- 
drews.” At the February term, 1880, a demurrer to the com- 
plaint was interposed by said Renfro, on the ground that the 
property was not described with sufficient certainty, and be- 
cause there was no sufticient averment of a conversion. This 
demurrer was filed on the 25th February, 1880, and the case 
was therein styled “ Mary S. Willis v. Renfro & Andrews.” 
On the next day, a judgment was entered in the cause, styling 
it as before, in these words: “Came the parties, by their 
attorneys, and the defendant, Forney Renfro, demurred to 
the plaintiff’s complaint ; which demurrer, being considered by 
the court, is overruled, and the cause continued by defendants.” 
At the May term, 1880, judgment on verdict was rendered for 
the plaintiff, as follows: “ Mary S. Willis v. Renfro & An- 
drews. Came the parties, by their attorneys, and issue be- 
ing joined between them, thereupon came a jury,” &c., who 
return a verdict for the plaintiff, assessing her damages at 
$71.55. “It is therefore considered by the court, that the 
plaintiff recover of the defendants the sum of $71.55, for the 
damages so assessed, and also the costs in this behalf ex- 
pended; for which let execution issue.” 

The appeal is sued ont by Forney Renfro, Joseph An- 
drews, and Renfro & Andrews, and errors are assigned by 
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each. The errors assigned by Renfro are, the overruling of 
the demurrer to the complaint, and the judgment rendered. 
The error assigned by Andrews is, “the rendition of final 
judgment against him, when he never appeared, and was not 
served with process.” Renfro & Andrews assign as error 
“the rendition of judgment against said partnership when it 
was not sued.” 


JouN M. Cuitton, for appellants. 
H. C. Linpsey, contra. 


STONE, J.—The present record is confused in its state- 
ments. The complaint is against Forney Renfro alone. The 
summons is against Forney Renfro and Joseph Andrews, 
styling them partners using the firm uame of Renfro & An- 
drews. The sheriff returned the process executed “ by leav- 
ing a copy of the within summons and complaint with For- 
ney Renfro and Renfro & Andrews, defendants.” Renfro 
alone pleaded. The judgment-entry in the margin states the 
case, “ Mary S. Willis v. Renfro & Andrews,” and recites that 
the parties came by their attorneys, and renders judgment 
on verdict against the defendants. We feel bound to hold 
that Renfro alone was sued, for he alone is mentioned in the 
complaint. Rendering judgment against the defendants, in 
the plural, was a clerical misprision in the court below, which 
would have’ been corrected on motion in that court. It fur- 
nishes no ground for reversal, as the judgment, iu legal effect, 
is, and can only be, against the party sued. Execution can 
go only against Renfro.—Grayham v. Roberds, 7 Ala. 71S ; 
Del Barvo v. Br. Bank, 12 Ala. 238; Savage v. Walshe, 26 
Ala. 619. 

There are two reasons why we can not consider the de- 
murrer. First, it was interposed after a plea to the merits 
had been filed; and second, it is no where shown that the 
Circuit Court ruled on the demurrer.— Gayle v. Smith, Min. 
83 ; Bean v. Chapman, 62 Ala. 55. 

Affirmed. 
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Hinson v. Brooks. 


Bill in Equity for Account, and Cancellation of Mortgage. 


1. Injunetion of sale under mortgage before account, nobvrithstanding denials of 
dnswer.— When the bill seeks an injunction of a sale under a mortgage, and 
an account of the mortgage debt, alleging full payment and satisfaction there- 
of ; while the answer, denying the allegation of payment, speaks doubtingly 
of the amount due, and admits that the property is worth at least double the 
balance clyimed to be due; the accounts being complicated, and the original 
parties dead, “the safe rule is, to retain the injunction until the account is 
takev.” 

2. Waiver of right of revision by «ppeal.—When the record shows that, after 


the overruling of a motion to dissolve the injunetion on the denials of the 
answer, a decretal order of reference of the matters of account was made with 
the consent of the parties, such consent operates as a waiver of the right to 
review, by eppcal, the order refusing to dissolve the injunction. 


* AppEAL from the Chancery Court of Lowndes. 

Heard before the Hon. Jonn A. Foster. 

The bill in this case was filed on the 30th November, 1880, 
by Mrs. Edy Brooks, as the administratrix of the estate of 
Frank Brooks, deceased, against Joseph L. Hinson ; and 
sought an injunction of a sale of certain lands, under a power 
contained in a mortgage executed by said Frank Brooks in 
his life time, an account of the mortgage debt, and general 
relief. The mortgage, a copy of which was made an exhibit 
to the bill, was dated 21st September, 1870; was given to 
secure the payment of three promissory notes, for $2,500 
each, of even date with the mortgage, and falling due on the 
20th November, 1870, 1871, and 1872, respectively ; and con- 
veyed to the mortgagee, John J. Daniels, certain lands and 
personal property, particularly described, with power of sale, 
if default should be made in the payment of the notes at ma- 
turity, the notes having been given for the purchase-money 
of the lands. The bill contained the following averments, as 
to the payment of the notes, and the transfer of the mort- 
gage to Hinson, the sole defendant to the bill: ‘“ Your 
oratrix shows that the first one of said notes, falling due on 
the 20th November, 1870, was paid in full to said Daniels at 
maturity, and was surrendered by him to said Frank Brooks ; 
that the second of said notes also, which fell due on the 20th 
November, 1871, was fully paid during the life-time of said 
Frank Brooks, to said Daniels and J. L. Hinson, and was de- 
livered up to said Brooks ; and that the remaining note, which 
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fell due on the 20th November, 1872, was transferred by said 
Daniels, on the 21st September, 1872, to said Joseph L. 
Hinson, who now holds and claims to own said note; and 
your oratrix avers that said note and mortgage, if anything 
is due thereon, which she denies, are the property of said 
Joseph L. Hinson. And your oratrix avers, from information 
and belief, and from receipts and other written evidences of 
payments, that said Frank Brooks fully paid and overpaid to 
said Hinson, in money, and cotton raised on said lands, which 
were paid and delivered, as your oratrix avers, by said Frank 
Brooks to said Hinson, to be applied by said Hinson to said 
last note, and which was so applied by said Frank Brooks, 
to said last named note in full, with all interest thereon ; so 
that your oratrix avers that said note has been fully paid, 
and it and said mortgage should be delivered up and can- 
celled.” “ Oratrix avers and shows, also, that said lands are 
worth about from four to five thousand dollars, if not more ; 
and that the claim asserted by said Hinson, of the amount 
due on said note, is not more than fourteen hundred dollars ; 
and your oratrix says and avers that she is ready with the 
cash, and offers to pay any balance that may be found due 
on said note and mortgage on a fair accounting.” The bill 
alleged, also, that said Frank Brooks died in March, 1879, 
intestate ; that Daniels died in the early part of the year 
1880, and no letters of administration had ever been granted 
on his estate ; and a sale of the lands under the mortgage, 
“‘ before a settlement and account are had and taken of the 
amount, if anything, that is due on said note and mortgage, 
would greatly embarrass your oratrix, and would do irremedi- 
able injury to said estate.” 

An answer to the bill was filed by the defendant, admitting 
the execution and transfer of the notes and mortgage as 
alleged, but denying the averments of payment and satisfac- 
tion. As to these matters, the averments of the answer were 
in these words: “ Defendant denies that said note first fall- 
ing due was paid in full at maturity to said Daniels ; and he 
expressly denies that it was paid at maturity, or that the 
whole of it was paid to said Daniels. Defendant says that, 
on information, he admits that a portion of the amount due 
on said note was paid on the same prior to the 21st Septem- 
ber, 1872, when the same, together with the two other notes 
secured by said mortgage, was transferred by said Daniels to 
this defendant. There was an amount due on said first note 
when it was so transferred, but the exact sum is not now re- 
membered by this defendant; in his belief, the amount due 
on said note at that time was between eight hundred and 
one thousand dollars. He admits that said note was sur- 
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rendered up to said Brooks, and he demands that the same 
be produced, as well as the second note, for the inspection 
of the parties. He admits that the second note has been 
paid, and delivered up to the said Frank Brooks. If any- 
thing due on said second note, before the same was trans- 
ferred to this defendant, was ever paid to said Daniels, it was 
no more than the interest, or a portion tnereof, the amount 
of which this defendant can not now remember. Defendant 
admits, as hereinbefore stated, that the remaining note, and 
the other two notes secured by said mortgage, were trans- 
ferred to this defendant on the 21st September, 1872, as was 
also the mortgage ; admits that he now holds and claims to 
own, and does own said note, and it is now his property ; 
denies that nothing is due on said note, and avers that more 
than fourteen hundred dollars is due thereon. Defendant 
denies, also, that said Frank Brooks fully paid and overpaid to 
this defendant said note, in mouey, cotton raised on said 
lands or elsewhere, or any other thing delivered by said 
Brooks, or by any one else for him, to be applied to said note 
last falling due ; and he expressly denies that said last named 
note, with the interest thereon, has been paid in full, and 
denies that the same ought to be delivered up and cancelled ; 
and he avers that there is now due on said note at least fif- 
teen hundred dollars, and denies that complainant hi as aby 
written evidences of the payment of said note in full.” The 
auswer alleged, also, that there had been other transactions 
between the defendant and said Frank Brooks, growing out 
of advances made to enable the said Brooks to make a crop, 
and receipts given in connection with these transactions, 
which were material to a correct understanding of the mat- 
ters of account between them. 

A motion to dissolve the injunction, on the denials of the 
answer, and on other grounds, was afterwards made by the 
defendant, but was overruled and refused by the Chancellor ; 
and on the, next day, an order was made and entered, “ by 
consent of the parties, that the register take and state an 
account of the amount due on the mortgage debt.” The 
appeal is sued out from the decree overruling and refusing 
to dissolve the injunction, and that decree is now assigned 
as error. 


W. R. Hoverron, CLements & Tyson, and R. M. Wit- 
LIAMSON, for appellant, cited Calhoun v. Coze ns, 3 Ala. 498 ; 
Barr v. Collier, 54 Ala. 39; Satterfield v. Johns, 53 Ala. 127; 
Sanders v. Cavett, 38 Ala. 51; Brooks v. Diaz A Co., 35 Ala. 
599: Struve v. Childs, 63 Ala. 473; 2 Jones on Mortgages, 
§$ 1801. 
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Cook & Enocus, confra, cited Miller v. Bates, 35 Ala. 580; 
Rembert & Hale v. Brown,17 Ala. 667; 2 Jones on Mortgages, 
§ 1813. 


STONE, J.—The accounts shown in the transaction dis- 
closed in the present bill, are of so complicated a character, 
and the consequences of a sale, if less is due than is claimed, 
will probably be so embarrassing, that a dissolution of the 
injunction would scarcely be justified, on the indefinite de- 
nials contained in the answer. In eases like this, where all 
indebtedness is denied by complainant, and the defendant 
speaks doubtingly of the amount claimed to be due—the 
accounts running through many years, and of course com- 
plicated—complicated still further by the death of each of 
the original contracting parties—and the mortgage security 
being admitted by the defendant to be wort! at least double 
the largest sum claimed, the safe rule is to retain the injune- 
tion until the account is taken. 

But we need not rest our opinion on the principle stated 
above. After the decretal order of the Chancellor, refusing 
to dissolve the injunction, the Chancellor, with the consent of 
the parties, made a decretal order of reference, that the ac- 
count be taken by the register, and reported on. This must 
be regarded as a waiver of all right to have this interlocutory 
order reviewed. 

Affirmed ; and the cause will proceed in the court below, 
on the decretal order of reference made by the Chancellor. 





Slaughter v. Doe, ex dem. Swift, Mur- 
phy & Co. 


Ejectment by Mortgages. 

1. Conveyance to partnership.—A conveyance of lands to a partnership, by 
its firm name, vests the title, at law, in the several partners as tenants in 
common. 

2. Objection to evidence admissible under one of several counts or demises.—In 
ejectment, where two or more demises are laid in the declaration, evidence 
which is applicable to one only can not be excluded from the jary, on motion, 
becanse inapplicable to the others: its operation and effect should be explained 
and limited by a request for appropriate instructions, 

3. Plea of qeneral issue, when available. —The plea of the general issue being 
limited by statute to cases ‘‘where the defendant relies on 2 denial of the cause 
of action as set forth by the plaintiff” (Code, § 2983), the defendant in eject- 
ment can not, under the plea of not gnilty, prove payment or satisfaction of 
the mortgage under which the plaintiff claims title. 

VoL. LXVII, 
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4. Payment of mortgage debt, as defense to action by mortyagee.-—Under a 
mortgage of chattels, payment of the mortgage debt, before action brought, 
will deteat a recovery ; but, in reference to wortyages of real estate, this court 
has adopted a different rule, and bolds the mortgagee en itled to recover at 
law, as ageiust the mortgagor and those claiming under him, whenever the 
mortgage is silent as to his right to take possession, or when the period has 
expired during which the right of possession is reserved to the mortgagor, and 
payment of the debt will not defeat a recovery in such action ; though ‘ ‘it 
seems to be settled, that as against all persons, except the mortgagee and those 
claiming in bis right, the legal title is in the mortgagr until foreclosure.” 


APPEAL from the Circuit Court of Lee. 

Tried before the Hon. James E. Coss. 

This action was brought to recover the possession of a lot 
or tract of land, which was described in the declaration as 
“a certain brick warehouse, and the land on which it stands, 
in the city of Opelika in said county, known by the name of 
the ‘Sledge & Smith Warehouse,” and was commenced on 
the 10th April, 1879. The declaration was in ejectment, 
counting on a demise by Charles J. Swift, and on a demise 
by “George P. Swift, senior, George P. Swift, junior, and 
Samuel G. Murphy.” The defendant, A. H. Slaughter, ap- 
peared, and entered into the usual consent rule, confessing 
lease, entry, and ouster ; and the record does not show that 
he filed any special plea. On the trial, there was a verdict 
‘and judgment for the plaintiff ; and a bill of exceptions was 
reserved by the defendant, in which the facts are thus stated : 

“The plaintiffs introduced in evidence a mortgage from 
James C. Sedge, Sarah J. Sledge, and James J. Smith, in 
the words and figures following.” (The mortgage, as here 
set out, which is dated the 26th September, 1871, signed by 
the three persons named, and attested by two witnesses, con- 
veys the property here sued for, to “Swift, Murphy « Co, 
of Columbus, Georgia,” and purports to be given to secure 
the payment of a ‘promissory note for $2,000, of even date 
with the mortgage, payable on or before the first di: ay of 
December next after date, and containing a stipulation in 
these words: “The above amount may be disch: arged, by con- 
siguing to the said Swift, Murphy & Co., at Columbus, one 
thousand bales of cotton, on or before the first day of Decem- 
ber next, upon whic they are to receive the usual commis- 
sions and storage.” The mortyage, after reciting that “the 
foregoing conveyance is in trust, on the conditions and for 
the purposes hereinafter set out,” states the indebtedness 
shown by the promissory note, which is set out, and then 
proceeds thus : “Now, should we, or either of us, pay, or cause 
to be paid, the said promissory note when the same shall 
become due, or perform the said condition upon which said 
note may be diseli: irged, then the foregoing conveyance shall 
be deemed and considered null and void ; but, should we fail 











496 SUPREME COURT (Dec. Term, 


(Slaughter v. Doe, ex dem. Swift, Murphy & Co. ] 


to pay off or discharge said note, when the same shall become 
due, in whole or in part, then the foregoing conveyance shall 
be held and considered as valid and binding,” and the mort- 

agees may take possession and sell.) “The defendant ob- 
jected to the introduction of said mortgage, under the first 
count—Ilst, because of a variance ; and,2d, because the de- 
mise in said first count is laid in Charles J. Swift, and the 
mortgage dues not show, or tend to show, title in him. And 
the defendant objected to the introduction of said mortgage 
under the second count—lIst, because of a variance ; 2d, be- 
cause the demise in said count is laid in George P. Swift, 
senior, George P. Swift, junior, and Samuel G. Murphy, as 
partners, whereas, said mortgage is to Swift, Murphy & Co.; 
and, 3d, because said mortgage is to Swift, Murphy & Co. as 
trustees, and not as partners. And the defendant objected, 
also, to the introduction of said mortgage under either count, 
because the consideration of said mortgage was not shown. 
The court overruled each of said objections, and the defend- 
ant separately excepted to each of said rulings.” 

The bill of exceptions then sets out the rulings of the court 
on several questions of evidence, which it is unnecessary to 
state, since they are not noticed in the opinion of the court, 
and then proceeds : “The plaintiff then offered in evidence a 
note for $2,000, being the note for the payment of which the 
mortgage was given to secure,” setting it out. “The defend- 
ant objected to the introduction of said note—I1st, because it 
was irrelevant; 2d, because there was no proof of any con- 
sideration for it, or of the non-performance of its condition. 
The court overruled each objection, and allowed the note to 
be read tothe jury ; to which rulings the defendant excepted. 
The defendant then testified, as a witness for himself, that he 
was in possession, as the tenant of the Alabama Gold Life 
Insurance Company, under a contract commencing about the 
Ist October, 1878, by which he was to pay $300 per year for 
the rent of said premises ; that, by one of the terms of said 
contract, he was to place on the building all necessary re- 
pairs, and the cost thereof was to be deducted from the rent ; 
that it became necessary, after April, 1879, to make certain 
repairs on said building, and he did make them; and the 
witness was then asked the nature and value of said repairs. 
The plaintiff objected to this question, and the court sus- 
tained the objection, and refused to allow the witness to 
answer ; to which ruling of the court the defendant excepted.” 

“The defendant then offered in evidence the deposition of 
James J. Smith; to which the plaintiff objected, and the 
court sustained the objection, and refused to allow said 


deposition to be read; to which ruling the defendant ex- 
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cepted.” The material portion of the testimony of this wit- 
ness is contained in his answer to the third direct interroga- 
tory, in these words: “Sledge & Smith did not receive a 
monetary consideration at the time said mortgage was given. 
They borrowed $6,000 from Swift, Murphy & Co., for which 
they agreed, in addition to the interest, to ship one thousand 
bales of cotton to Swift, Murphy & Co.; but, before the ma- 
turity of the note given for the $6,000, Sledge & Smith paid 
the full amount of the note. The mortgage for $2,000 was 
given to secure the shipment of the one thousand bales of 
cotton ; and of course, when the cotton was shipped, it was 
satisfied.” The bill of exceptions then proceeds as follows : 
“Prior to any evidence in the cause, the defendant suggested 
that he was in possession as the tenant of the Alabama Gold 
Life Insurance Company, under a contract for annual rent- 
ing. It was agreed, on the trial, that the defendant should 
only be liable for the actual rent due when the action was 
brought, and such as might accrue under his contract since 
the suit was brought; and the amount was fixed and agreed 
on as $450, and so assessed by the jury. There was proof 
tending to show that, at the time said mortgage was executed, 
Sarah J. Sledge was in possession of the premises, claiming 
them as her own; and this, with said note, was all the proof 
of title in the plaintiffs, except that it was proved that Mrs. 8. 
J. Sledge had been in possession of said lot for three or four 
years before the warehouse was built, claiming the same as 
her own ; and that she let Sledge & Smith build the house 
on the lot, and they were to occupy it a certain time ; and 
that said house was built during the spring of 1871; and that 
she afterwards remained in the possession of the same after 
1874, when Sledge & Smith went out of possesion, until 1877, 
renting the same as her own.” 

The several rulings of the court to which exceptions were 
reserved by the defendant, as above stated, with other mat- 
ters not material, as the case is here presented, are now as- 
signed as error. 


Joun M. Cuinton, and W. J. Samrorp, for appellant. 
Slaughter defended as tenant in possession, holding by vearly 
rental from the Gold Life Insurance Company. The title of 
his landlord does not appear, and it was not necessary to 
show it, since the plaintiff must recover on the strength of 
his own title.—Brock v. Yongue, 4 Ala. 584. The defendant 
had a right to set up any defense which would have been 
available to his landlord. The plaintiff's only source of title 
was the mortgage to Swift, Murphy & Co., not as partners, 


but “as trustees,” which was not competent evidence under 
(32) 
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either of the demises laid. That the evidence must support 
the demise as laid, see 3d Green]. Ev. § 317. That a convey- 
ance under the firm name would pass only an equitable title, 
see 2 Brick. Digest, 303, § 55; 21 Ala. 407. The mortgage 
was not admissible, under either count, for the further reason 
that no consideration was shown, and the defendant was in 
bo manner connected with it.—Devendal v. Malone, 25 Ala. 
272. Moreover, the deposition of Smith, which the court ex- 
cluded under a general objection, shows that the note for 
$2,000 was without consideration; and if there was no debt, 
there could be no valid mortgage ; and the plaintiffs are thus 
allowed to recover the property without having paid any 
thing for it. 


J. M. Russetzt, T. L. Kexnepy, and W. H. Barnes, contra, 
cited Jones on Mortgages, vol. 1, § 719; Smith v. Johns, 
8 Gray, Mass. 517; Tyler on Ejectment, 170; De v. Zoll, 
7 Ham. 70; Wait’s Actions and Denfenses, vol. 3, 118. 


STONE, J.—The declaration in the present action counts 
on two demises; one by Charles J. Swift, and the other by 
George P. Swift, senior, George P. Swift, junior, and Samuel 
G. Murphy, styling themselves partners using the firm name 
of Swift, Murphy & Co. At law, a title conveyed to a part- 
nership in its firm name, vests in the several partners as 
tenants in conmon.— Caldwell v. Parmer, 56 Ala. 405. Testi- 
mony was offered by plaintiff, tending to prove title under 
the latter, but inapplicable to the first named demise. Ob- 
jection by defendant to the admissibility of the evidence 
under the first demise. This wasnot the proper way to raise 
the question. The testimony—mortgage to Swift, Murphy 
& Co.—was clearly admissible under the pleadings ; and if it 
became material to limit the operation of the testimony to a 
part, less than the whole of the issues, that was a proper 
subject for a charge, explaining to the jury the extent to 
which it was pertinent.—Goldsmith v. Pward, 27 Ala. 142; 
Cook v. Parham, 24 Ala. 21; 1 Brick. Dig. 810, $$ 98, 99. 

_ The testimony of Smith, rejected by the court at the 
instance of plaintiff, was offered to prove that nothing was 
due on the mortgage, the foundation of the suit. If this de- 
fense could be made at law, there was no issue formed to 
justify its introduction. The record contains no special plea, 
setting up that matter.in avoidance. Our statute (Code of 
1876, $ 2988) has defined the extent to which the plea of not 
guilty can be made available. Its language is: “In all suits 
where the defendant relies on a denial of the cause of action 
as ag forth by the plaintiff, he may plead the general issue ; 
OL, LXVII. 
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and in all other cases, the defendant must briefly plead 
specially the matter of defense, and may, by leave of the 
court, plead more pleas than one.” The defense offered was 
not a denial of the canse of action as set forth—the making 
of the note and mortgage, and their maturity. It proposed 
to go farther, and avoid their effect by proving payment, or 
something equivalent thereto.—Petty v. Dill, 53 Ala. 641 ; 
Trammell v. Hudson, 56 Ala. 235; Folkes v. Collier, at this 
term. 

There are many decisions of other States, holding that 
payment of the debt secured, before action brought, is a 
good defense to an action of ejectment brought by the mort- 
gagee. Some, if not all, of these decisions are influenced, 
more or less, by statutes defining the natare and extent of 
recovery in such actions.—Jackson v. Stackhouse, 1 Con. 122 ; 
Gray v. Jenks, 3 Mason, 520; Gray v. Wass, 1 Green. 257 ; 
Vase v. Handy, 2 Greenl. 322; Burton v. Austin, 4 Ver. 105 ; 
Petty v. Clarke, 5 Pet. 481. And the following text-writers 
assert the same doctrine: 2 Greenl. Ev. § 330; 1 Jones on 
Mort. § 719; 3 Wait’s Act. & Def. 66; 4 Ib. 545. See, also, 
Breckenridge v. Armshy, 1 J. J. Mar. 236; 8. C. 19 Amer. 
Dee. 71. This court, however, has adopted a different rule, 
and hoids that, when the mortgage is silent as to the time or 
évent on which the mortgagee may take possession ; or, when 
the time is expressed in the mortgage, during which the 
mortgagor may remain in possession, and that time has 
passed ; then, as against the mortgagor, and those claiming 
in his right, the mortgagee has the legal title and right to 
possession, and may maintain ejectment; and the payment 
of the mortgage debt is not a good defense to such action, 
although it will defeat an action for chattels conveyed by 
mortgage.— Deshazo v. Lewis, 5 Stew. & Por. 91; Levis v. 
Canfield, 2 Ala. 555; Morrison v. Judge, 14 Ala. 182; Har- 
vison v Hicks, 1 Par. 423 > Barker v. Beil, 37 Ala. 304 ; Good- 
man v. Pledger, 14 Ala. 114; Shirer v. Johnson, 62 Ala. 37; 
Toomer v. Randolph, 60 Ala. 356; IWelch v. Phillips, 54 Ala. 
309; Woodward v. Parsons, 59 Ala. 625; Denhy v. Mellgrew, 
58 Ala. 147; Coyle v. Wilkins, 57 Ala. 108; Dryer v. Lewis, 
57 Ala. 551; Baldwin v. Hatchett, 56 Ala. 461; 2 Wash. 
Real Prop. 5. 

The following authorities bear on the question of usury, 
when relied onin defense of an action of ejectment by a 
mortgagee. Chandler v. Morton, 5 Greenl. 374; Richardson 
v.,Jield, 6 1b. 35; Holton v. Button, 4 Com. 436. 

And it seems to be settled that, as against all persons ex- 
cept the mortgagee, and those claiming in his right, the legal 
title is in the mortgagor, until foreclosure.—Anozx v. Easton, 
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38 Ala. 345, 356; Denby v, Mellyrew, 58 Ala. 147; 3 Wait’s 
Act. & Def. 66; Tyler on Eject. 56; Hitchcock v. Harrington, 
6 Johns. 290. 

Affirmed. 


Preiss v. Parker. 


Bill in Equity to Enjoin Use of Party-wall, without Contri- 
bution. 


1. Party-rwall ; liability for cost of, as between adjacent proprietors, and injune- 
tion aguinst use.—When a wall is erected by the owner of a lot, on the bound- 
ary line between his own and the adjoining lot, resting partly upon each, the 
law imposes no obligation onthe owner of the adjacent lot to contribute to the 
cost of its erection ; nor will a court of equity enjoin him, or a subsequent pur- 
chaser, from the use of the wall without making contribution, in the absence 
of a promise to contribute. 


AppzaL from the Chancery Court of Montgomery. 

Heard before the Hon. H. Avsrizt. 

The bill in this case was filed on the 15th August, 1879, by 
Mrs. Preiss, against Mrs. T. R. Parker and her husband, 
James Parker ; and sought to enjoin and restrain the defend- 
ants from using, in the erection of a brick store on a lot in 
the city of Moutgomery which belonged to Mrs. Parker, a 
wall which the complainant had built in the erection of a store 
on the adjoining lot, which belonged to the complainant. 
The complainant bought her lot from David Benjamin, and 
received a conveyance from him dated the 15th August, 1877 ; 
and she built a brick store-house on said lot during the year 
1878. The bill alleged that, on the erection of this house,” 
by an agreement and understanding with DeWitt C. Taylor, 
who was then the owner in fee of the east half of said lot No. 
4, that your oratrix should erect upon the east side of said 
west half of said lot a party-wall, six inches thereof resting 
upon the east half of said lot, she built said party-wall as 
above stated and agreed on.” Mrs. Parker afterwards bought 
the east half of said lot from said D. C. Taylor, his convey- 
ance to her being dated the 30th August, 1878, and contain- 
ing full covenants of warranty. The bill alleged that Mrs. 
Parker “ has commenced the erection of a brick house on the 
east half of said lot so purchased by her, and threatens to use 
the said party-wall as a support for said building, and as a 
support for the sleepers of said building now in course of erec- 
Son. Your oratrix has forbidden the use of said party-wall 
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by said T. R. Parker, unless she first pays for such use, and 
has demanded payment for such use of said wall ; and she 
has failed and refused to pay the same, and is still proceed- 
ing to rest the sleepers of said building upon said party-wall, 
and to use said wall as a support for her said building, without 
the consent, and against the remonstrance of your oratrix.’’ 
The bill alleged, also, that the cost of the party-wall was $460 ; 
that the defendants owned no property except what belonged 
to Mrs. Parker’s statutory separate estate ; and that the com- 
plainant was remediless in the premises, and would lose the 
value of one-half of the wall, unless the defendants were 
enjoined as prayed. The prayer of the bill was, that the 
defendants be enjoined and restrained from the further use of 
the party-wall, “ until your oratrix is paid for such use of said 
wall,’ and for general relief. 

An amended bill was afterwards filed, alleging that, “ at 
the time your oratrix commenced building said party-wall, 
the said T. R. Parker knew that said party-wall was being 
built ; that she was then the equitable owner of said east half 
of said lot, and knew of, and acquiesced in the building of 
said wall by your oratrix, with the expectation that one-half 
of said wall would be paid for by said T. R. Parker, when she 
should use the same ; and that said defendant recognized her 
liability to thus pay for one-half of said wall when she should 
use the same, and promised to pay therefor.” 

Mrs. Parker answered the bill, admitting the erection of the 
wall by the complainant, and that it rested partly on the east 
half of the lot ; denying the alleged agreement with Taylor ; 
averring that, if any such agreement or promise was made by 
him, it was verbal only, and was his personal contract, did not 
pass with the land, nor impose any legal obligation on her ; 
alleging, also, that she had no notice ‘of such agreement, if 
any was made, and claiming protection against it as a bona 
Jide purchaser for value ; and she demurred to the bill for want 
of equity, assigning various causes of demurrer. James Par- 
ker adopted the answer and demurrer of his co-defendant. 
No answers were filed to the amended bill, the amendment 
being allowed and filed when the cause was submitted for final 
decree. 

The depositions of Philip Preiss, who was the complain- 
ant’s husband, John T. McDonald, and Charles R. Dickinson, 
were taken on the part of the complainant ; and the deposi- 
tion of Mrs. Parker herself was the only one taken for the 
defendants. Preiss thus testified, as to the circumstances 
under which the wall was built, and a subsequent promise by 
Mrs. Parker to pay a part of the cost: “Complainant, for 
whom I was acting, built said wall, partly on the east half of 
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said lot, in pursuance of an agreement made by me, as her 
agent, with Jno. ‘I’. McDonald, on behalf of said Taylor, which 
agreement was made in August, 1877. Said building was com- 
menced in July, 1878. At the time Mrs. Parker bought the 
east half of said lot, said east wall had already been built. 
At the time she purchased said east half, she knew that said 
building was being erected; but I don’t know whether she 
knew how it was being built. In August, 1879, when Mrs. 
Parker was about laying the joists of her building on said 
east half, she sent for me, and asked me not to prevent the 
workmen from cutting holes in the wall for the joists ; that 
she would pay me for it, and asked me how much it was worth. 
Itold her $200. This she refused to pay, but offered 3150. Af- 
terwards she said she would leave. it to two bricklayers, who, 
in case they could not agree, were to call in a third, and that 
she would pay the amount agreed on by them. I offered to 
tuke the lowest amount named by either of said bricklayers, 
which was $223, which she refused to pay.” MeDonald thus 
testified, in regard to the conversation between Preiss and 
himself: “Some time prior to January, 1877, I had a con- 
versation with said Preiss in regard to said wall. He wished 
to erect a party-wall between the east and west halves of said 
lot. I told him to go ahead—that it would be all right. The 
authority so given by me to him, to erect said wall partly on 
the east half of said lot, was verbal ; and I acted as the agent 
of said Taylor in giving such authority.” 

Charles R. Dickinson, who built Mrs. Parker’s house under 
contract with her, thus testified : ‘‘ In speaking of said build- 
ing to be erected for her, I told Mrs. Parker that she must 
be aware there was a party-wall between her and Mrs. Preiss. 
She said she was, and that it would all be satisfactorily 
arranged and paid fer. She said that she expected to use 
the party-walls on both sides of her lot, and based her con- 
tract with me on such use. She said that she would pay for 
such use, and, in my contract with her, she indemnified me 
against loss and damage by any detention occasioned by trou- 
ble about said party-walls. While I was building said house 
for her, she asked me to estimate the value of said east wall 
of Mrs. Preiss’ house. The first estimate I made was about 
$223. She afterwards asked me to estimate the value at the 
rate of sixteen bricks to the foot ; which I did, at $183. ‘ 
When I first began the building, sbe always said that she 
would pay for the walls,’and that she and Mr. Preiss would. 
make it all right. Afterwards, she said that she would not 
pay more than $150. Then she agreed to leave it to three 
bricklayers, of whom I wasone. My estimate being the low- 


est, Mr. Preiss agreed to take it, but she refused to pay it.” 
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Mrs. Parker herself thus testified: “The person from 
whom I bought said lot did not inform me, at any time before 
said purchase, that there was any contract or agreement, by 
which the owner of the west half of said lot should build a 
party-wall, partly resting on the east half of said lot, and 
that whoever built on said east half should, upon using the 
said wall, contribute one-half of the cost of the same to the 
person who built it, nor any other agreement of similar im- 
port. Ih: ad no know ledge, before said purchase, of any such 
agreement.” [In answer to cross-interrogatories.| I think I 
bought tae east half of said lot before Mrs. Preiss began 
building said wall. I know I had contracted for the pur- 
chase of it, and made a payment on account of it, before she 
began building; but [ am not certain whether I had received 
my deed from Mr. Taylor, who was in the north, entil: after- 
wards. I did state, at or before 1commenced building on my 
lot, to Mr. Charles R. Dickinson, that [had a right to join Mrs. 
Preiss’ wall, and that one-half thereof was on my lot. I did 
not ascertain this uutil after Mrs. Preiss’ building had been 
completed. I requested said Dickinson to make an estimate 
of the value of said wall, while I was building. In my con- 
tract with him, I told him I had a right to join said wall. I 
did offer to pay Mrs. Preiss some consideration for the use 
of said wall, or, rather, to buy that portion of said wall which 
was on my land. I made this offer, because said Preiss had 
threatened to stop my meg by injunction. ! offered at 
first $150, and afterwards $ $2 .92, to Mr. Williamson, the 
solicitor for Mrs. Preiss.” 

On final hearing, on pleadings and proof, the Chancellor 
dissmissed the bill; and his decree is now assigned as error. 


R. M. Wiitamson, for appellant, cited Day v. Eaton, 119 
Mass. 513; Huck v. Flentye, 80 Dlinois, 258 ; Campbell v. Me- 
sier, 4 John. Ch. 334; Washburn on Easements, 537; 
2 Greenl. 


GunTeR & BiakeEy, contra, cited Bisqguay v. Jennelot, 10 Ala. 
245; List v. Hornbrook, 2 W. Va. 340 ; Orme v. Day, 5 Fla. 
385 ; ; Sherwood v. Cis: ‘0, 4 Sandf. N. Y. 480 ; 2 Washb. Real 
Property, 334; Wait’s Actions and Defenses, Vol. 2, p. 723 ; 
Ttees v. Wate rtow n, 19 W alli ace, 107. 


Per Curtam.—The equity of the bill depends upon the 
promise, or agreement, alleged to have been made by Mrs. 
Parker, to pay for the use of the wall erected by appellant, 
partly on her own lot, and partly on the adjoining vacant lot, 
of which Mrs. Parker became the purchaser after the erec- 
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tion of the wall ; for, in the absence of the promise, no lia- 
bility or duty to make compensation for the use of the wall 
would rest upon Mrs. Parker.—Bisquay v. Jennelot, 10 Ala. 
245; Antomarchi v. Russell, 63 Ala. 356. We concur in the 
opinion of the Chancellor, that the evidence does not satis- 
factorily establish the making of the promise, though it may 
show that, at one time, Mrs. Parker was willing to pay a par- 
ticular sum, if that was received as full satisfaction of the 
claim made upon her, and she was not obstructed or delayed 
in the erection of her building, for the use of which the wall 
was necessary. Upon the authority of the cases to which we 
have referred, the decree of the Chancellor is affirmed. 


Street v. Nelson ef al. 
Trover. 


1. Personal property ; when ownership of, proved by oral testimony.—The own- 
ership of personal property may be proved by oral testimony, unless the ques- 
tion of the transfer of the title arises between the parties to the conveyance, 
and is the direct issue in the cause, then the bighest and best evidence must 
be produced, or its absence accounted for. 

2. Secondary evidence of written contract; admissible when contract incidental 
in suit.—When the sole purpose of secondary evidence of the contents of a 
written contract is to explain the contract on which the suit is based, and show 
the inducement to its execution, the rule requiring the highest and best evi- 
dence does not apply, but when a written contract defines gnd determines the 
relative rights of the parties between themselves, and is a main issne in the 
cause, it is error not to require its production as the best evidence of its terms. 

3. Trover; damages in, how assessed.—Iu assessing damages in trover, the 
jury may fix the value of the property converted as proven at any time between 
the conversion and the trial, but they are not bound to adopt the highest value 
proved. 


AppEAL from Talladega Cireuit Court. 

Tried before Hon. W. L. Wurrtocr. 

On January 25, 1876, E. B. Nelson brought this action 
against Andrew J. Street, claiming ten thousand dollars as 
damages for the conversion by the latter of certain mules, 
wagons, etc., and also 4,000 cords of wood and 50,000 bushels 
of coal. On the trial, by leave of the court, and against de- 
fendant’s objection, the complaint was amended by adding 
the name of 8. C. Kelly as one of the plaintiffs, and by strik- 
ing out all the property described in the complaint except 
the wood and the coal. Said Kelly testified that about the 
25th of October, 1876, said Street took some 2,012 cords of 


wood, which was near Munford, in Talladega county, and did 
Vou. LXVII. 
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not return any part of it to witness ; that S. C. Kelly & Co., 
a firm composed of witness, E. B. Nelson, and Z. H. Claridy, 
had a written contract with the Alabama Iron Co., the sub- 
stance of which was that Kelly & Co. should furnish to said 
Alabama Iron Co. 500,000 bushels of coal, and which regu- 
lated the time and manner of its delivery, aud the price to be 
paid for it. This contract was afterwards modified so as to 
change the amount of coal to be delivered to 300,000 bushels, 
and the time of its delivery was also changed. Plaintiff of- 
fered to read a copy of this contract to the jury, but the de- 
fendant objected. The court overruled the objection, and 
defendant excepted. The firm of Kelly & Co. was dissolved, 
and Z. H. Claridy was released from the contract to supply 
coal, as to Kelly and Nelson, but was not released by the 
Alabama Iron Co. The wood in controversy was cut on what 
was known as the McKibbin, Irvin and Bruce tracts. The 
witness bought the timber on the latter place from Bruce, 
and gave a note for the purchase-money. Plaintiffs offered 
this note as evidence of a purchase of the timber, but the de- 
fendant objected to its introduction, on the ground that the 
contract in writing for such purpose was the highest and best 
evidence. The court overruled the objection, and defendant 
-excepted. The wood and coal in controversy was cut by 
Robbs Bros., under a contract made between witness and 
Robbs Bros. Witness, Kelly, thought that this contract did 
not mention Claridy, and that he was not a party to it. Robbs 
Bros. had charge of the wood and the coal at the time of the 
conversion, but they held it under the contract, which was in 
writing, and in witness’ possession, The defendant then 
asked the court to exclude from the jury all statements as to 
the ownership of the wood and coal at the time of the con- 
version, on the ground that the contract, under which Robbs 
Bros. held it, was higher and better evidence than the declar- 
ation of the witness, and because the contents of a written 
instrument could not be proved by parol, when it could be 
produced and read in evidence. The court denied the mo- 
tion, and defendant excepted. Witness testified that he had 
never paid Robbs Bros. for cutting the timber; that he saw 
Street hauling the coal away, and went to see him, and de- 
manded that he should give it up, which Street refused to do, 
saying that he had bought it from Robbs Bros. Witness 
testified that Robbs Bros. contracted to work out and com- 
plete the contract made by 8. C. Kelly & Co. with the Ala- 
bama Tron Co. Defendant moved to exclude this evidence 
from the jury, on the ground that the written contract was 
the best evidence. Tie court denied the motion, and the de- 
fendant excepted. IE. B, Nelson testified that he and Kelly 
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were the owners of the wood and coal at the time Street took 
possession of it, and that Robbs Bros. owed him $4,761. De- 
fendant introduced the depositions of J. W. aud E. W. Robbs, 
of Robbs Bros., who testified that they sold the property in 
controversy to A. J. Street, representing to him that it was 
free from incumbrance. The court, at the request of the 
plaintiffs, charged the jury, in writing, that “if they find for 
the plaintiffs, in assessing damages, they should estimate the 
wood and coal at the highest market value, the same pos- 
sessed, as shown by the evidence, at any time between the 
conversion and this date, with interest on such value to this 
time.” The charges numbered three and five (referred to in 
the opinion of the court) relate to the written contracts, and 
the effect of the stipulations contained in them, on the rights 
of the parties, and need not be stated. There was a verdict 
and judgment for the plaintiffs. The errors assigned, among 
others not necessary to be noticed, are the rulings on the 
orc and the charge given, at the request of the plain- 
tiff. 


Bowpon & Kwox, for appellant.—The rule of law requiring 
the highest and best evidence is of such antiquity, and its 
propriety so apparent, that it is unnecessary to discuss its 
authenticity, or the purpose of its creation.— Vorton v. State, 
30 Ala. 527; Mordecai v. Beale, 8 Port. 529. 

The plaintiffs, to support this action, were required to show 
“ property in themselves, and a right to immediate posses- 
sion atjthe timefof the alleged conversion.” -- Kemp v. Thomp- 
son, 17 Ala.9; Glaze v. Me Million, T Port. 279. The contract, a 
copy of which was admitted in evidence, between the Alabama 
Tron Co. and 8. C. Kelly & Co. was inadmissible for this pur- 
pose, or to prove any other fact, essential to entitle the plain- 
tiffs toarecovery. The court should have compelled the pro- 
duction of the contract of Robbs Bros. with Kelly & Co., by 
which the former acquired possession of the timber which 
was used in making the coal, It was the highest and best 
evidence of the contract, and was essential to show what title 
Robbs Bros. acquired. 


Joun T. HEFLIN, for appellees.—The copy of the contract 
between Kelly & Co. and the Alabama Iron Co. was admissi- 
ble in evidence. The original was not sued on, and was only 
incidental to the issues in‘the cause ; but the contract shed 
light on the relation between Kelly & Co. and Robbs Bros., 
under whom defendant claimed, and explains the custody by 
Robbs Bros. of the property sued for.—1 Greenl. Ev. § 51, 
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P. & M. Bank v. Borland, 5 Ala. 543 ; Snodgrass v. Br. Bank, 
25 Ala.‘174. 


STONE, J.—It was of prime importance in this case to 
prove a joint ownership in plaintiffs of the property charged 
to have been converted by defendant. Ownership of per- 
sonal property, as a rule, can be proved as a fact by oral tes- 
timony, without producing the documentary evidence which 
creates the title, unless the question of such transfer of title 
arises between the alleged parties to the conveyance. When 
that is the case, and the question of transfer vel non is the 
direct issue in the cause, then the highest and best evidence 
must be produced, or its absence accounted for.—Graham v. 
Lockhart, 8 Ala. 9; Dixon v. Barclay, 22 Ala. 370; Snodgrass 
v. Br. Bank, 25 Ala. 161; 1 Brick. Dig. 856, § 752; May v. 
May, 1 Port. 229; Peck v. Dinsmore, 4 Por. 212; Cloud v. 
Patterson, 1 Stew. 394. 

It was deemed necessary by appellees, and probably was, 
to prove that Kelly and Co. were under a contract with the 
Alabama Iron Co. to deliver to it 300,000 bushels of charcoal. 
That contract, it seems, had been modified, so as to leave the 
burden of its performance on Kelly & Nelson, two of the 
members of the firm of Kelly & Co. As the case appears in 
this record, it would seem that this burden on Kelly & Nel- 
son was, to some extent, inducement to the contract with 
Robbs Bros., and tends to explain why Kelly & Nelson con- 
tracted with them to manufacture and deliver coal to the 
Alabama Iron Co. If this be the sole purpose of such evi- 
dence, it was only incidental to the matters in issue in this 
cause, and the rule requiring the highest and best evidence 
does not apply. We are not informed what the terms and 
details of the contract were, by which Robbs Bros. bound 
themselves to burn and deliver coal. If that contract, adopted 
in whole or in part, or referred to the contract Kelly & Co. 
had made with the iron company, so as to render the provi- 
sion of the latter at all material in interpreting the former, 
then a different rule would prevail, and the original ought to 
have been produced, or its absence accounted for. 

The contract between Kelly, or Kelly & Co. and Robbs 
Bros., presents a different question. That defines and de- 
termines the relative rights of the parties as between them- 
selves, and was a main issue, if not the main issue in this 
cause. ‘The Cireuit Court erred in not requiring the produc- 
tion of that contract in evidence, as the best exponent of its 
terms, and of the relative rights of the parties to this suit. 
In the sixth charge, given at the instance of plaintiffs, the 
court also erred. The jury were at liberty, in assessing dam- 
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ages in trover, to fix the value as proved at any time between 
the conversion and the trial, but they are not bound to adopt 
the highest. See Loeb & Bro. v. Flesh Bros., at the present 
term. 

Charges three and five given, raise a question which the 
present record does not enable us to answer satisfactorily. 
As we have said, the terms of the contract between Kelly & 
Co. and Robbs Bros. are not shown. Neither are we prop- 
erly informed whether Robbs Bros. have been paid for the 
work they performed in converting the standing’ timber into 
coal, or what was the character of their possession. Whether 
they had a lien for the work they had performed, which 
would deny to plaintiffs the right to sue without payment or 
tender of their wages, if wages it be ; and whether plaintiffs 
should not have tendered to Street, as succeeding to Robbs 
Bros.’ claim and right, before bringing their suit, are ques- 
tions which the written contract will shed light on, probably. 
We simply state these questions for the purpose of saying 
they are not decided ; and the testimony may show them to 
be wholly immaterial. See 1 Addison on Torts, 537 ef seq.; 
Cooley on Torts, 55-6. 

Reversed and remanded. 


Bolling v. Jones. 


Creditors’ Bill in Equity to set aside Fraudulent Conveyance by 
Deceased Debtor, and for settlement of Insolvent Estate. 


1. Statute of limitations ; how taken advantage of. —In all courts, the statute 
of limitations is in the nature of a personal detense, and must be specially 
pleaded, according to the practice and procedure of the court, or it will be 
regarded as waived. 

2. Assignment of error on decree from which appeal is barred ; joinder in error. 
A joinder in errorin a chancery cause, and a submission for decision on the 
merits, without any motion to strike out assignments of error based on a de- 
cree from which an appeal was barred, or to dismiss the appeal ou that gronnd, 
operate as a waiver of the objection, and the assignments will not be disre- 
garded by the court. So held in this case, the joiuder being in these words : 
**There is no error in the record, of which the appellant can now complain.” 

3. Consideration of mortgage ; recitals, and burden of proof. —When the valid- 
ity of a mortgage is assailed by creditors whose debts were in existeuce at the 
time it was executed, its recitals of a consideration are not evidence against 
them, and the onus is on the mértgagee to prove his debt. 

4. Rents of wife's lands; husband's liability for.—The husband has the right 
to receive the rents of the wife’s statutory estate, free from liability to account 
(Code, § 2706); and his receipt and use of them do not create » liability or 
debt, such as will support a conveyance to the wife, as against his creditors. 

5. Homestead exemption to decedent's widow ; by what law determined, and in 
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what lands claimed.—The right to a homestead exemption, in favor of the widow 
of a deceased debtor, must be determined by the law which was of force when 
the debts were contracted against which it is asserted, and can only be claimed 
in lands in which the decedent had sach an interest as might be sold for the 
payment of debts by bis administrator. 

6. Validity of fraudulent morigage as between parties ; sule of equity of redemp- 
tion.—A mortgage, though it may be fraudulent as against existing creditors, 
is valid and binding as between the parties, their heirs, personal representa- 
tives, and privies in estate ; and the equity of redemption remaining in the 
mortgagor is lable to sale by his administrator for the payment of debts, and 
subject to a claim of homestead exemption by his widow. 

7. Judicial sales; relief to purchaser against.—The doctrine of caveat emptor 
applies to judicial sales, and the purchaser can not resist the payment of the 

urchase money, nor recover it if paid, because his purchase proved to be in- 
judicious or worthless. 

8. Claim of homestead exemption by mortgagor's widow, when mortgage is set 
aside by creditors on ground of fraud. --A mortgage executed by the husband to 
the wite, to secure a simulated indebtedness, being held fraudulent and set 
aside under a bill filed by creditors, the wife may claim a homestead exemp- 
tion in the lands, or, in lieu thereof, $500 of the proceeds of sale under the de- 
cree (Rev. Code, § 2061); but, the estate of the deceased mortgagor having 
been declared insolvent before the bill was filed, and the lands sold by the ad- 
ministrator, under a probate decree, for the payment of debts, the widow 
becoming the purchaser at the price of $500, which was claimed and allowed 
to her as the value of her homestead interest—her homestead claim was thereby 
extinguished ; and the lands being again sold under the decree of the court, 
she is not entitled to $500 of the proceeds of sale, although the former sale 
Was set aside under the prayer of the creditor’s bill. (Sroner, J., dissenting.) 


ApprEaL from the Chancery Court of Butler. 

Heard before Hon. H. AUSTILL. 

The bill in this ease was filed on the 31st August, 1871, by 
Samuel J. Bolling, as a creditor of the insolvent estate of 
Joseph A. Jones, deceased, suing on behalf of himself and all 
other creditors who had duly filed their claims against said 
estate, and who might come in and contribute to the costs of 
the suit; against Mrs. Sarah J. Jones, the widow of said 
decedent, William F. Jones, his son, and James H. Perdue, 
as the administrator de bonis non of his estate ; and sought to 
set aside, on the ground of fraud, a mortgage of a certain 
house and lot in Greenville, which the said Joseph A. Jones 
had executed to his wife and son, to secure an alleged in- 
debtedness therein recited; also, to vacate and set aside a 
sale of said lands, made by said administrator under an order 
of the Probate Court, at which the widow became the pur- 
chaser, and to remove the settlement of the insolvent estate 
into the Chancery Court. The mortgage, a copy of which 
was made an exhibit to the bill, was dated the 22d June, 
1868 ; recited an indebtedness on the part of the mortgagor, 
to his wife and said son, as evidenced by a promissory note 
for $400, payable to Mrs. Jones, and two promissory notes 
payable to said William F. Jones, together amounting to 
$800; and contained a power of sale, if default should be 
made in the payment of the notes by the 25th December, 
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1868. Joseph A. Jones died some time during the year 1868, 
intestate ; and letters of administration on his estate were 
duly granted by the Probate Court of said county, on the 
29th September, 1868, to said William F. Jones, his son. Iu 
July, 1870, said administrator reported the estate insolvent, 
and it was so declared on the 1st September, 1870. In Octo- 
ber, 1870, the administrator made a final settlement of his 
administration, and was discharged ; and letters of adminis- 
tration de bonis non on the insolvent estate were thereupon 
granted to James H. Perdue, by virtue of his office as sheriff 
of the county. The complainant’s debts against the estate 
had been duly presented to the administrator in chief, and 
were regularly filed as claims against the insolvent estate 
within nine months after the declaration of insolvency. 
They consisted of a promissory note for $400, dated the 5th 
December, 1856, and payable on the Ist January, 1868, on 
which was indorsed a credit of about $200; and a liability as 
surety for said Jones on a note for $1,003.75, dated the 13th 
August, 1867, and payable on the Ist January, 1868, to Mrs. 
Elizabeth Jernigan or order. On the 16th March, 1871, the 
administrator de bonis-non filed a petition, asking an order to 
sell the house and lot for the payment of debts, and, having 
obtained an order of sale, made the sale on the 12th June, 
1871, the widow becoming the purchaser at the price of $500; 
and the sale was reported to the court, and confirmed by it, 
and a conveyance executed to the purchaser under its order. 
The $500 was not in fact paid to the administrator, though 
he acknowledged the receipt of it: that amount was allowed 
to the widow, on her petition, as her homestead interest in 
the lands, out of the proceeds of sale, and receipts were 
reciprocally executed by her and the administrator. At the 
sale by the administrator, notice of the mortgage was given, 
and also of the widow’s claim to $500 of the proceeds of sale; 
and the property was knocked down to her at 3500, the only 
bid made. 

There was no controversy as to any of the facts above 
stated. The bill alleged that the debts recited in the mort- 
gage were fictitious—that it was not supported by any con- 
sideration, and was executed with the intent to hinder, de- 
lay, and defraud the creditors of the mortgagor ; that the 
notice and claim made at the sale on behalf of the widow, as 
to the mortgage and homes'‘ead right, were intended to pre- 
vent competition, and to enable her to buy in the property 
without paying anything for it; that she never paid the 3500, 
and that it was illegally allowed to her, on account of her 
claim of homestead, to the injury of the creditors of the 


estate. The bill therefore prayed, that the sale and convey- 
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ance by the administrator might be set aside, cancelled, and 
held for naught ; that the mortgage might be declared fraud- 
ulent, null and void, and be delivered up. to be cancelled ; 
that the settlement of the insolvent estate might be removed 
into the Chancery Court, and for general relief. 

A joint answer was filed by Mrs. Sarah J. and William F. 
Jones, denying the allegations of fraud, and asserting the bona 
fides : and vi lidity of the mortgage. They alleged that said 
Joseph A. Jones was indebted to his wife for moneys belong- 
ing to her statutory separate estate, which he had receiv ed 
and used, and which were partly expended in paying for the 
lot and improvements. .They admitted that notice of the 
mortgage, and also of the widow’s homestead right, was given 
at the sale; and alleged that this was done in good faith, 
and as an act of justice to persons who might desire to bid 
for the property. As to the widow’s homestead claim, they 
alleged that, on the 14th March, 1871, she filed her petition 
in the Probate Court, praying that “8500 worth of real 
estate” might be set apart to her, out of the insolvent estate 
of her deceased husban@, as her homestead right; that com- 
missioners were thereupon appointed by the court to make 
the allotment ; that the commissioners reported to the court, 
on the 23d March, 1871, “that said real estate could not be 
‘set apart without injury to the remainder of the estate ; 
whereupon the judge decreed that all of the lands of said 
estate be sold, and that the administrator should pay $500 to 
the said Sarah J. Jones in lieu of a homestead ;” and that 
the $500 bid at the sale was paid by an exchange of receipts 
between the administrator and the widow, as above stated. 
Copies of the report of sale by the administrator, the con- 
firmation of the sale, and the decree allowing $500 to the 
widow, on accotnt of her homestead rigit, were made ex- 
hibits to the answer. A demurrer to the bill, for want of 
equity, was incorporated in the answer ; and it was insisted, 
by way of plea, that the complainant had forfeited his right 
to relief, by his failure to object to the sale, at which he was 
present, or to the proceedings 1 in the Probate Court, of which 
he had personal notice, and to which he was a party. 

The bill alleged that the house and lot were worth at least 
$2,000, but the answer alleged that the value was not more 
than $1.000, or $1,200; while the testimony of the complain- 
ant’s witnesses estimated it at between $1,509 and $2,000. 
No testimoay was taken by the defendants, or either of them, 
to prove the debt to William F. Jones, as recited in the 
mortgage ; and the only proof as to the recited debt due to 
Mrs. Jones, was in the deposition of Joseph R. Jones, a 
younger son, who testified to the receipt of moneys by the 
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decedent, after his marriage with Mrs. Jones in 1865, accru- 
ing from the rents of lands belonging to her. 

The cause being submitted for decree on pleadings and 
proof, at the October term, 1875, the Chancellor rendered a 
decree, holding that the mortgage was fraudulent and void 
so far as it related to the recited debt due to William F. 
Joues, and that the complainant was entitled as against him; 
setting aside the sale and conveyance by the administrator ; 
removing the settlement of the estate into the Chancery 
Court ; and ordering a reference to the register, to ascertain 
and report—lst, whether the widow was entitled to dower in 
the house and lot; 2d, whether she was entitled to $500 “of 
the proceeds of the property ;” 3d, the claims filed against 
the estate ; and, 4th, “the amount due complainant on the debt 
secured by the mortgage in her favor by William EF. Jones, de- 
ceased(?)” This decree was rendered on the 27th October, 
1875. At the April term, 1876, the register reported, that 
the widow was not entitled to dower, on account of the value 
of her statutory separate estate; that she was entitled to 
$500 of the proceeds of the property ; and that the amount 
due to her, on the debt secured by the mortgage was $6638.43. 
The report was confirmed, without objection ; and on the 22d 
April, 1876, the Chancellor rendered a decree, or decretal 
order, declaring that the widow, not being entitled to dower, 
was chargeable with the reasonable rent of the house and lot 
during her occupancy, and directing the register to ascertain 
and report the value thereof, with interest. 

At the ensuing October term, 1876, the register made his 
report, charging the widow with rents amounting, with inter- 
est, to $1,589. Exceptions to this report were filed by the 
widow, but were overruled by the Chancellor, at the same 
term (October 19th, 1876); and he proceeded to decree as 
follows: “But, upon hearing the arguments on the matters 
reported upon, and on further consideration, the court is of 
opinion, that Mrs. Sarah J. Jones should be charged with 
rents as mortgagee in possession ; and to that end it is now 
ordered, that the matters be again referred to the register, to 
take an account between the said Sarah and the estate of 
the said Joseph A. Jones, deceased. He will allow the said 
Sarah credit for taxes paid, and for necessary repairs put 
upon the premises, since the death of said Joseph ; and will 
apply the rent of each year, commencing after the death of 
her said husband, first to the payment of the interest due on 
the said mortgage, and the balance, if any, to the satisfaction 
of the principal.” The register made his report under this 
reference, and in compliance with its terms, showing a 
balance of $305.73 as due from Mrs. Jones to the estate. 


VoL. Lxvn. 
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This report was made at the October term, 1877, and was 
confirmed by the Chancellor, against the objections and ex- 
ceptious filed by Mrs. Jones. At the same term, an affidavit 
and claim of exemption was filed by Mrs. Jones, claiming an 
interest of $500 in the premises, or proceeds of sale, “which 
has been decreed to her by the Probate Court of said county, 
and which she now claims as exempt from any liability which 
has accrued under the decree of this court, or which may 
hereafter accrue against her, for rent, or for use and occupa- 
tion, or for costs, or in any other manner whatever.” The 
cause being submitted for final decree at the same term, the 
Chancellor rendered a decree, ordering a sale of the property 
by the register ; directing him to pay $500, out of the pro- 
ceeds of sale, to Mrs. Jones; and awarding execution against 
her, in favor of the administrator, for $305.73, the balance of 
rents repcrted against her by the register. 

The appeal was sued out by the complainant on the Ist No- 
vember, 18/8. The errors assigned are—Ist, “the decree hold- 
ing that the mortgage was valid as to said Sarah J. Jones”; 2d, 
“the decree allowing Mrs. Jones a homestead right of $500 in 
the premises”; 3d, “decreeing that Mrs. Jones was entitled to 
be credited with amount of repairs on the premises”; 4th, “‘de- 
creeing costs against complainant”; 5th, “‘not decreeing _ 
the mortgage was fraudulent as against complainant”; 6th, 

each and every ruling against complain: vat”; 7th, “in hie. 
ing $500 to Mrs. Jones, when she was ascertained to be in- 
debted in a large sum for rents, which should have been 
deducted from the said $500." There was a joinder in error, 
in these words: “There is no error in the record, of which 
the appellant can now complain.” 


Warts & Sons, for appellant. 
Hervert & BvELL, contra. 


BRICKELL, C. J.—All the assignments of error, except 
the fourth and the seventh, relate to matters involved in the 
final decrees settling the equities of the cause, or, rather, de- 
claring and defining the rights of the parties, rendered more 
than two years before the ‘appeal was taken. The statute of 
force when the decrees were rendered, and when the appeal 
was taken, limited appeals to two years from the rendition of 
the judgment, or decree. It is insisted in the argument sub- 
mitted by the counsel for the appellees, that these assign- 
ments must be disregarded, because an appeal from the de- 
crees into which the errors are supposed to have entered was 
barred. The appellees joined in the assignment of errors, 

(33) 
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and submitted the cause for decision, without having pleaded 
in bar the statute of limitations, or moved to strike out the 
assignments, or to dismiss the appeal. 

In all courts, the statute of limitations is in the nature of 
a personal defense, which must be pleaded specially, accord- 
ing to the practice and procedure of the court, and, if not 

leaded, must be regarded as waived.—Ang. on Lim. § 285. 
Such statutes are not limitations on the jurisdiction of courts, 
which is bounded by subject-matter and by parties. They 
are intended solely for the benefit and protection of parties, 
and may be relied on, or waived by them, as they may be 
advised, or may deem most proper. At common law, writs 
of error were governed by rules of pleading analogous to, and 
as well defined as the rules of pleading in original actions in 
courts of original jurisdiction. The assignment of errors was 
in the nature of adeclaration. To thisassignment the defend- 
ant pleaded or demurred, as he was advised. The pleas were 
common or special. The common plea, being simply an 
averment that there was no error in the record, was a mere 
 engre with the plaintiff in error, in referring the matters at 
aw to the judgment of the court. Special matters were 
pleaded specially, either in abatement, or in bar. A release 
of errors, or that the writ of error was barred by the statute 
of limitation, was the matter of a special plea in bar.--2 Tidd 
B. 1168-75. If these were not pleaded, the court did not no- 
tice them, and of them no advantage could be claimed by the 
defendant. — Brooks v. Morris, 11 How. (U. 8.) 204; Jerriam 
v. Haas, 3 Wall. 687. 

In this court, the matter has been the subject of rules, 
adopted soon after the organization of the court, under which 
a practice, in some respects variant from the practice at law, 
has grown up, and been of uniform recognition. The rules 
substantially correspond with the uniform law, as to the as- 
signment of errors, and the common plea, or joinder, in error. 
Special pleas have not been required, but of the matter of 
such pleas, the defendant in error has been permitted to avail 
himself by motion addressed to the court, of which notice is 
given the plaintiff in error by the entry on the motion docket 
of the court. The right of a plaintiff to bring error to reverse 
his own judgment, if injustice has been done him, as where 
it is for a less sum than he claimed, is unquestioned. I, 
however, he elected to execute the judgment, compelliag the 
defendant to its payment, he was barred of the writ of error. 
In numerous cases, this court, without compelling the defend- 
ant in error to a special plea, has, on motion, required the 
plaintiff in error to make restitution, or dismissed the writ of 
error.—1 Brick. Dig. 104, $§ 306-10. So, of the statute of 
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limitations, the defendant in error has availed himself, by 
motion to dismiss the appeal, or to strike out the particular 
assignments of errors which were supposed to be within its 
influence.—1 Brick. Dig. 104, §§ 311-321; Garner v. Prewitt, 
32 Ala. 13 ; Bradford v. Brealey, 37 Ala. 453 ; Turner v. Tur- 
ner, 44 Ala. 437." In all this class of cases, the motion was 
made and submitted before a joinder in error ; or, if there 
was submission on the merits, it was accompanied with the 
reservation of the motion, and an agreement that it should 
be heard and considered notwithstanding the submission on 
the merits. In other words, by agreement of parties, the 
motion to dismiss, because of special matter, was not to be 
regarded as waiv ed, or abandoned, because of the submission 
on the common joinder in error, but that it was reserved and 
the submission on the merits was subject to it. 

A joinder in error, so far as I know, or can discover from 
the reports, has been given the operation and effect it had at 
common law. It is a waiver of all matters which do not go 
to the jurisdiction of the court ; of all defects in the manner 
of introducing the cause into this court; of every matter 
which ought, at the common law, to have been specially 
pleaded. — ‘Magi uder v. Ct umpbe 11, 40 Ala. 611; Carter v. Thomp- 
son, 41 Ala. 375; Alexander v. Nelson, 42 Ala. 462; Thompson 
v. Lea, 28 Ala. 453. This precise question, whether the stat- 
ute of limitations is waived by a failure to move to dismiss 
the appeal, or to strike out the assignment of errors offensive 
to it, and a joinder in error, has not, so far as I know, been 
the matter of an express decision. On principle and author- 
ity, I have no inclination, if I had the right, to disregard it 
as a waiver by the appellees of a statute intended for their 
benefit, and which they may plead or not at discretion. 

The mortgage executed by the intestate, Joseph A. Jones, 
the validity of which is assailed by the original bill, was exe- 
cuted after the debts of the appellant, Bolling, had been con- 
tracted, and after he had become liable as surety on the debt 
to Mrs. Jernigan. To support, as against the claims of ex- 
isting creditors of the mortgage, it must be shown that it rests 
on a valuable ¢ snsideration ; that the debts it purports to se- 
cure were just, legal demands. This is not shown by the re- 
citals of the mortgage.—2 Brick. Dig. 22, $$ 121-134. There 
was no effort to support the debt recited as due and owing 
to William F. Jones, the son of the mortgagor; and as to 
that debt the mortgage was pronounced void. The cousid- 
eration of the other debt, recited as owing to the wife of the 
mortgagor, was the rents of lands, her statutory separate es- 
tate, accruing during coverture, the mortgagor, and husband, 
had received. These rents the husband had the right to re- 
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ceive, free from liability to account, and are not a valuable 
consideration which will support the mortgage as against 
existing creditors.— Early «& Lane v. Owens, at the present 
term. 

The exemption of » homestead to the widow could only be 
claimed under the former statute.—R_ C. 1867, $ 2061. This 
was the only law of force, conferring exemptions, when the 
debts were contracted, to the payment of which it is sought 
to subject tiie premises in controversy. It is apparent from 
the statute, that a homestead was not given to the widow in 
lands the husband had aliened in his life, but only in lands 
of which he died seized, having an estate therein of which 
his personal representative, under an order or decree of the 
Court of Probate, could make sale for the payment of debts. 
The mortgage, though void at the instance of pre-existing 
ereditors, is valid as between the parties, their heirs, personal 
representatives, and privies in estate by mere operation of 
law.— Rochelle v. Harrison, 8 Port. 351; Dearman v. Radelifi, 
5 Ala. 192; Marten v. Marten, 6 Ala. 367; Walton v. Bonham, 
24 Ala. 515; Wiley v. Knight, 27 Ala. 336. There remained 
in the mortgagor, at the time of his death, no more than the 
equity of redemption in the premises. This was an interest 
the Court of Probate had jurisdiction to order the personal 
representative to sell for the payment of debts, and a pur- 
chaser at the sale would become invested with it.— Perkins v. 
Winter, 7 Ala. 855; Duval v. McLoskey, 10 Ala. 636. 

The equity of redemption was, also, an estate in which the 
widow could claim a homestead exemption ; or, if the home- 
stead could not be set off to her, without injury to the lands 
of which it was a part, could claim its value, five hundred 
dollars, from the proceeds of the sale made by the personal 
representative. The Court of Probate, having ordered a sale 
of the lands for the payment of debts, and having ascertained 
that the homestead could not be assigned and separated from 
the lands, properly allowed the widow five hundred dollars 
from the proceeds of the sale made by the personal repre- 
sentative. When this was paid to her, as it was by crediting 
her bid for the premises, her claim of homestead exemption 
was satisfied. Ifa stranger had purchased at the sale made 
by the administrator, and from his bid the money had been 
paid to her, I suppose this would be conceded. Whatever 
might be the defects in the title, or of however insiguificant 
value the estate of the ‘intestate in the premises, the pur- 
chaser could not be relieved from the payment of the pur- 
chase-money, or reclaim it if paid. To all such sales the 
maxim, caveat emptor, applies—the purchaser buys at his peril, 
and can claim no relief if his purchase proves worthless. 

VoL, LXVi. 
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Burns v. Hamilton, 33 Ala. 210; Hickson v. Linggold, 47 Ala. 
449 ; Port v. Hadnett, 18 Ala. 752. The widow, having be- 
come the purchaser of the premises at the sale made by the 
personal representative, was, therefore, a purchaser at her 
own peril, bound to the payment of the purchase-money, 
whether the title she acquired was of value or worthless. If 
she were now allowed a homestead exemption, in effect, she 
would be permitted to do that which no purchaser at a judi- 
cial sale has ever done in the absence of fraud—reclaim the 
purchase-money because the purchase was injudicious. 

The chancellor erred in not vacating the mortgage, and in 
the allowance of a homestead to the widow. 

Reversed and remanded. 


STONE, J. dissenting—On one question I dissent in this 
case ; the extent of the relief to which complainant is enti- 
tled. If there had been nosale by the administrator, of in- 
testate’s interest in the lands in controversy,no one will den y 
that Mrs. Jones would have been entitled to homestead, or 
its value in commutation. This, ou the very familiar princi- 
ple, that no matter how fraudulent the mortgage may have 
been, which Jones, the intestate, executed, to the extent of 
the homestead interest it did the creditors no barm. They 

had no right to subject that to their demands, whether re- 
tained by the husband, or fraudulently conveyed by him. If 
the mortgage was fraudulent, to this extent it was not fraud- 
ulent against creditor ; for they had no interest in that part 
of the tract, or right to subject it to their demands.— Fellows 
v. Lewis, 65 Ala. 343. ° 

There is still another reason why I think my brothers have 
erred in their judgment in thiscause. Under their ruling, 
Mrs. Bolling recovers the entire proceeds of the land, includ- 
ing the homestead commutation. Now, there is no pretense 
that the administrator did less than his duty in selling the 
intestate’s interest in the land. That interest was the equity 
of redemption, more or less valuable, as the mortgage debt 
fell below, or equalled the value of the lands. The equity of 
redemption was all he could sell; for standing in the shoes of 
the intestate, and clothed only with the right he could have 
asserted, he could not assail the mortgage for fraud, no mat- 
ter how fraudulent it may have been. He was, equally with 
the intestate, estopped from setting up the fraud in avoid- 
ance of the mortgage.—1 Brick. Dig. 664, § 358 ; 1 1b. 16, § 45; 
1 Jhb. 959, § 632. Thus, the administrator could sell only the 
equity of redemption, and he did sell that under the order of 
the probate court, and the widow became the purchaser. It 
is not charged that that proceeding and sale were irregular, 
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or fraudulent. She then acquired all the interest which the 
intestate owned at his death. Did she buy her homestead 
exemption? She already owned that. The entire tract was 
sold, why? Not because it was subject to administration, 
nor because the entire proceeds would be assets for the pay- 
ment of debts. They would not be. The homestead could 
not be carved out by metes and bounds, and the entire tract 
was sold, as the only means of ascertaining and separating 
the assets of the estate from the homestead exemption. Only 
the residuum above the homestead was assets of the estate, 
and that was the sum, the entire sum, the administrator would 
be chargeable with as assets. She did not buy her home- 
stead ; but the effect of the transaction was a purchase of that 
part of the land, which was in excess of the value of the 
homestead. As we have said, she already owned the home- 
stead exemption. Suppose a stranger had purchased, and 
received a conveyance. Would he not, by virtue of the pur- 
chase, have acquired the widow's exempt homestead right ? 
And as to it, would it not be, in effect, a purchase from the 
widow herself? The money would be payable, and paid to 
her, and the corresponding interest in the land would, by vir- 
tue of the sale, pass out of her, and vest in him? And would 
not the interest, thus acquired, become his, not as derived 
from the estate of the intestate, but as purchased from the 
widow ? And suppose, in such ease, a creditor of the intes- 
tate should proceed to condemn the lands for the payment of 
intestate’s debts, on account of the fraud, such intestate had 
committed in the execution of a former mortgage, could he 
condemn the homestead exemption, which had been pur- 
chased and paid for by a stranger, and which had never been 
subject to intestate’s debts ? Would not such purchaser have 
the legal title, and a paramount equity? And would not an 
attaching creditor, seeking to subject the land, be confined in 
his recovery to the excess above the value of the homestead ? 
That was all he could rightfully claim before the administra- 
tion sale. Could a rightful and fair sale made by an admin- 
istrator, and aa honest purchase by a stranger, increase the 
equities of a creditor, whose only right was to pursue assets 
the administrator could not claim; namely, the interest 
sought to be conveyed by the fraudulent mortgage? I con- 
fess myself unable to perceive why the fact that .the widow 
became the purchaser should subject her to the forfeiture of 
her homestead, when a purchasing stranger certainly would 
not have been mulcted. I hold that the five hundred dollars 
commutation of the exempt homestead, should be paid to 


Mrs. Jones out of the proceeds of the lands; and in doing 
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so, I leave Mr. Bolling precisely where he would have stood, 
if there had been no administration sale. 

Other questions may arise under proceedings like the pres- 
ent. A fraudulent mortgage may be made, in amount much 
less than the value of the property mortgaged. Suppose the 
mortgagor dies, and it becomes necessary to sell his interest 
in the lands for the payment of debts. Now, as to such resid- 
uum of interest in the deceased mortgagor, his personal rep- 
resentative is the proper person, and the only proper person, 
to obtain an order, and sell it. It is his duty to do so, and he 
commits a devastavii if he neglects it. Hemakes a sale, and 
an innocent purchaser pays his money for this equity of re- 
demption. Suppose afterwards a creditor, ashe may do, pro- 
ceeds in equity to subject the lands to the payment of his 
demands. What interest can he condemn? Is it the entire 
fee, or only that interest which the personal representative 
could not and did not sell—namely, the mortgage interest ? 
True, the sale made by the administrator is what.is called a 
judicial sale, aud the rule of caveat emptor applies. But, the 
second, or chancery sale, is equally a judicial sale, and the 
same rule applies to it. I ask these questions, without in- 
tending at this time to answer them. 


Henderson v. Henderson’s Adm’r. 
Contest of Creditors Claim Against Insolvent Estate. 


1. Filing claims aqainst insolvent estate.—When a claim against an insolvent 
estate, duly verified, 1s filed within nine months after the declaration of in- 
solvency (Code, § 2568), the failure of the probate judge to register or docket 
it, does not invalidate the filing; bat, when the cre litor relies upon a filing 
made before the decree of insolvency, he mast show that the claim was veri- 
fied as a claim against xn insolvent estate, and was duly registered or dock- 
eted so as to afford notice and opportunity for filing objections to it. (Ex- 
plaining Lerert v. Read, 54 Ala, 529, and Shelton vr. Poulson, 60 Ala, 573.) 

2. Revision of probate decree, on question of fact. —On appeal from a probate 
decree on a disputed question of fact, ‘‘it requiresa very clear conviction of 
error to justify a reversal.” 


AppEAL from the Probate Court of Macon county. 

Heard before the Register in Chancery, on account of the 
disqualification of the probate judge. 

In the matter of the insolvent estate of John C. Hender- 
son, deceased, against which a claim was asserted by Joshua 
M. Henderson, the allowance of which was contested by the 
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administrator and distributees, on the ground that the same 
was not filed within nine months after the declaration of in- 
solvency. The claim, as asserted against the insolvent 
estate, was in the form of a judgment for $750, rendered by 
the Cireuit Court of said county, at its Spring Term, 1867, in 
favor of the claimant, and against Lemuel Henderson, the 
former administrator of said John C. Henderson. This 
judgment was founded on a claim for $500, which had been 
filed against the estate of said decedent by said claimant, ac- 
cording to the testimony of the claimant’s attorney by whom 
it was filed, “ prior to the 13th March, 1858, and before the 
expiration of eighteen months from the grant of letters to 
the said Lemuel Henderson ;” but, being contested by the 
administrator, suit was brought upon it, and judgment re- 
covered as above stated. “It was admitted that said Lem- 
uel Henderson, the administrator-in-chief of said John C. 
Henderson, made a partial settlement of said estate in June, 
1861, and distributed about $10,000 among the heirs, being 
all the assets except about $1,000, which was ordered by the 
court to be retained in the hands of the administrator, to 
meet whatever judgment might be recevered iv the suit on 
said claim ; that this was the only claim outstanding against 
said estate ; that said estate was reported and declared in- 
solvent on the 13th May, 1867, within a month or so after 
the recovery of said judgment ;” and the claimant’s attorney 
testified, that the declaration of insolvency was made in con- 
sequence of the recovery of this judgment. It was admitted, 
also, that at the June term of said Probate Court, 1877, “a 
decree was rendered against said administrator, for $1,576, 
being the amount of the said sum retained, with interest 
thereon, and which is now assets in the hands of the admin- 
istrator de bonis non.” 

The original claim as filed, and the book iu which it was 
registered or entered, were proved to be lost ; and the mat- 
ters of controversy were, as to the verification of the claim 
when originally filed, and as to the filing and verification of 
a transcript of the judgment. As to the filing and verifica- 
tion of the original claim, R. F. Ligon, the claimant’s attor- 
ney in all the litigation, testified, “that said claim was filed 
in the office of the Probate Court of said sounty, prior to 
the 13th March, 1858, and before the expiration of eighteen 
months from the grant of letters to said Lemuel Henderson, 
as a subsisting claim against said estate, and, according to 
the best of his recollection, was properly verified by one 
Hollis ; that said claim was entered on the book kept for the 
registry of such claims in the probate office ; that said claim 


and book have both been lost, and neither can be found 
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after diligent search in the places where they ought to be; 
that he has no distinct recollection of the contents of the 
verification made by said Hollis, and cannot, from his recol- 
lection of said affidavit alone, state any thing as a fact that 
may have been therein stated ; and that he thought he had 
made the affidavit, until a recent interview with Mr. Clopton, 
his associate counsel, who, he found, had filed the claim 
himself.” 

To prove the filing and verification of the judgment, the 
plaintiff took the deposition of J. T. Menifee, who was one 
of his attorneys in the original litigation, and who thus tes- 
tified : “‘ His best recollection is, that a certified copy of said 
judgment was filed in the Probate Court of said county in 
the summer of 1867, say in July or August ; cannot say just 
how long after said estate was declared insolvent ; does not 
remember when said estate was declared insolvent; thinks 
it was in the early part of 1867; is satisfied that it was with- 
in nine months after the declaration of insolvency, for the 
following reasons: I had many interviews with Capt. R. F. 
Ligon about this case, and on one occasion, while speakin 
about it, he referred to the declaration of insolvency, an 
asked me, he being about to leave town, to procure a certi- 
fied copy of the judgment, and have it verified and filed in 
the Probate Court ; which I did. According to my best re- 
collection, this was done in the summer of 1867, say July or 
August. Iam satisfied that said transcript was verified, and 
that I, as one of the attorneys, did it. The verification was 
in the usual form, and was to the effect that the debt evi- 
denced by the transcript was just, due, and unpaid. The 
verification was made, either before Mr. Bilbro, who furnished 
the transcript, or before Judge Stanton, the judge of the 
Probate Court; if before Bilbro, it was before the filing, I 
think ; if before Judge Stanton, it was at the time, I think. 
My memory wont tell me before which officer it was verified. 
The transcript had the certificate of the clerk attached, and 
was handed by me to Judge Stanton, for the purpose of be- 
ing filed against said estate. My best recollection is, that 
said transcript was filed in July or August, 1867, by Judge 
Stanton writing the word Filed on the back of the transcript 
with the date. Stanton was then judge of probate. Can’t 
say the claim was entered on the book kept for that purpose ; 
don’t remember. I ceased to recur to this claim eight or 
nine years since ; don’t remember to have thonght of it for 
eight years. Iam interested to the amount of one-half of 
the fees, and expect to get a part of the funds in the event 
said Joshua Henderson wins.” 

The claimant also introduced R. H. Abercrombie as a wit- 
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ness, “ who testified, that he was the attorney for the admin- 
istrator-in-chief in the claimant’s suit against him, and also 
in the proceedings for declaring the estate insolvent, the 
decree of insolvency being rendered within a month or two 
after the recovery of said judgment ; that within nine months 
after the declaration of insolvency, to the best of his recol- 
lection, though he can not remember exactly how long after- 
wards, he saw J. T. Menifee in the office of the probate judge 
of said county ; that Menifee then had in his hands a tran- 
script of the judgment in the claimant’s said suit against the 
administrator of said estate, and attached thereto was the 
certificate of the clerk of the Cireut Court, the verbiage of 
which he could not remember, nor all the contents thereof, 
but he does remember, as a fact, that said transcript con- 
tained a statement of the case, the names of the parties, and 
the amount of the judgment, which was $750; that he exam- 
ined said transcript closely, and remembers that he saw no 
objection to it, except that there was no verification indorsed 
on it nor then attached to it; that he never saw said paper 
afterward, and does not know whether or not Menifee swore 
to it afterwards ; does not remember whether said claim was 
indorsed Filed or not, but knows that said claim was the only 
claim against said estate, and that said estate was declared 
insolvent because of the judgment recovered on said claim.” 
This witness stated, on cross-examination, among other things, 
“that he did not remember anything as to any indorsement 
showing that said transcript was filed, and is certain there 
was no verification of it; that Menifee was trying to com- 
promise said claim with him, and he continued the negotia- 
tions with the hope of having the claim barred by the statute 
of non-claim ; that his knowledge of the contents of said 
transcript is based upon what he knew of the facts of the 
case,” Ke. 

The claimant introduced P. S. Holt as a witness, who was 
the probate judge of said county, and “ who testified that, 
in 1872, or 1873, he, as the attorney of the heirs who are con- 
testants, searched the papers and records in the probate 
office, to ascertain if he could find any claim against the 
estate of said J. C. Henderson, either in the book of claims, 
or among the papers of the office, and found none filed or 
registered against the insolvent estate; that he has again 
searched, since he has been probate judge, in the place where 
such papers are usually kept, for claims, but could find none 
in the office ; that the book in which claims against estates 
were registered, was not in the office, and had not been since 
1875, having been lost; that one Stanton was probate judge 


in 1867, and was very careless in handling the papers of the 
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office.” The witness further testified, “ that he was the clerk 
for said Stanton while probate judge in 1867, until he went 
out of office in August, 1867, and attended to the filing and 
recording of papers; that Stanton attended to but little of 
that kind of office work ; that no transcript of a judgment 
against said estate, in favor of the claimant, was ever handed 
to bim to file against said estate, nor did he file any in 1867 
or 1868, nor did he see or know of any such claim in said 
office ; that a claim might have been handed to Stanton, the 
probate judge, in his office, to be filed against said estate, 
without his (witness) knowing about it, nor can he state that 
such was not done ; and that when he first searched the office, 
as above stated, in 1872, or 1873, he was accompanied and 
assisted by one A. A. Henderson, one of the distributees and 
contestants.” 

The claimant then offered in evidence a transcript of his 
said judgment, and also a substantial copy of his original 
claim as filed, to each of which was attached an affidavit 
made by his attorney before said Holt as probate judge, as 
to its correctness, and as to the facts connected with the fil- 
ing, above stated ; and R. H. Abercrombie, his attorney, tes- 
tified as a witness in his behalf to the same facts. The 
transcript and copy-claim were rejected on motion of the 
contestants, and the claimant excepted. The contestants in- 
troduced James E. Cobb as a witness, “ who testified that, in 
1872, or 1873, he, as the attorney for the heirs of said J. C. 
Henderson, examined the records of the Probate Court, and 
among the papers pertaining to the estate of deceased per- 
sons, with a view of ascertaining if there was any record or 
statement of this claim against the insolvent estate of said 
J. C. Henderson ; that he saw a statement of a claim, made 
on a docket of claims against the so!vent estates of deceased 
persons, in favor of J. M. Henderson, against this estate, but 
there was no such claim on file in said office, and no such 
claim was docketed against said estate, on the docket of 
claims against insolvent estates.” On all the evidence ad- 
duced, the substance of which is above set out, the court 
sustained the objections of the contestants, and excluded the 
claim ; to which ruling and decree the claimant duly excepted. 


The final decree, and the rulings on the evidence, are now 
assigned as error. 


R.F. Licon, for appellant, cited Levert v. Read, 54 Ala. 529 ; 
Shelton v. Poulson, 60 Ala. 578; Phillips v. Blevins, 38 Ala. 
252; Flinn v. Shackleford, 42 Ala. 202; Erwin v. McGuire, 
44 Ala. 504 ; Thornton v. Moore, 61 Ala. 351 ; Sess. Acts 1869- 
70, p. 435. 
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H. C. Tompkins, J. A. Briupro, and A. H. Grawam. confra, 
cited Sharp v. Harris, 32 Ala. 502; Puryer v. Puryer 34 Ala. 
555 ; Dennis v. Coke, 34 Ala. 611; Beeve’s Adm’r v. Phillips, 
37 Ala. 312. 


STONE, J.—Counsel for appellant seem to misapprehend 
the principle settled in the cases of Levert v. Read, 54 Ala. 
529, arid Shelton v. Paulson, 60 Ala. 578. It was not our in- 
tention to decide, in those cases, that a mere presentation of 
a claim to the administrator, within eighteen months after 
his appointment—made in the ordinary way, which prevents 
the bar of the statute of non-claim—~per se dispenses with the 
necessity of filing the claim, verified, within nine months af- 
ter the estate is declared insolvent. Inu the first of those 
cases, although the claim had been filed before the final de- 
cree of insolvency, it was done after the report of insolvency, 
and while proceedings thereon were pending. It was filed, 
verified, and was duly registered in the probate office. The 
claim remained in the office, and the filing was transcribed in 
that office in the book entitled ‘ Docket of Insolvent Claims.’ 
We said: “Mrs. Levert, in filing the claim verified, did so 
with a view to a compliance with the requirements of the 
statute.” It is manifest that, in that case, no one was, or 
could be misled, by the fact that the filing antedated the de- 
cree of insolvency. 

In the case of Shelton v. Paulson, the claim was also filed, 
verified, between the report and declaration of insolvency, 
and was left of file in the court. The Probate Court ruled 
the filing sufficient, “ being of the opinion, and so ruling and 
holding, that said claim had been filed in this court, as a 
claim against said insolvent estate, and all the while since 
said filing and decketing had remained in said court, or on 
file with the papers of said estate, tie same having never 
been withdrawn after the declaration of insolvency.” Ac- 
cording to this finding of the court, the filing in that case was 
evidently intended as a filing in the insolvency. It was filed 
four months after the report of insolvency, and yet before the 
decree ; was verified, docketed, and the claim remained in 
the court all the while, until the settlement. We ruled, that, 
the claim asserted fell within the principle settled in Levert 
v. Read, supra. 

In each of these cases, it can not be doubted the claim was 
intended to be filed as a claim against the insolvent estate. 
We did not, in our rulings, intend to dispense with such 
filing. What we intended to decide, and did decide, was, 
that when a claim was filed, verified, was docketed, or placed 


on the register of claims against the estate, the administrator 
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and other creditors were furnished all the information needed 
in filing objections to it, and would not be heard to object 
that the filing was premature. The docketing or registra- 
tion, was the notifying fact, which, in our opinion, disproved 
any and all injury that might result from a failure to wait un- 
til the decree of insolvency was pronounced, before verifying 
and filing the claim. A claim, not registered and verified, 
would furnish no excuse for failing to file within nine months 
after the declaration of insolvency. It is only when there is 
registration, or docketing, that this irregularity becomes 
harmless. A differeat rule prevails, when the claim is filed, 
verified, within the nine months. That being done, a neg- 
lect of the judge of probate to docket or register the claim 
would not invalidate the filing. 

In the present record, it is, perhaps, shown that the claim 
was filed in the Probate Court, as a claim against Hender- 
son’s estate, within eighteen mouths after administration was 
granted. How that claim, then an open account, was veri- 
fied, is not clearly shown. Several years afterwards, this 
claim was reduced to judgment, and not long after that, the 
estate was declared insolvent. The disputed question is, 
whether the claim was filed, verified, within nine months af- 
ter the decree of insolvency. We do not think the proof is 
clear and full enough to produce a conviction, either that in 
the original filing of the claim, it was verified as claims 
against insolvent estates are required to be, or that it was 
registered or docketed so that persons searching for informa- 
tion could obtain it. So, we need not inquire whether a 
filing in 1861, or 1862, in lieu of presentation as a claim 
against the estate, could be so made as to dispense with 
filing, verified, against the insolvent estate, in 1867. 

The question in the case then remains, is it affirmatively 
shown that the claim was filed, veritied, within nine months 
after the decree of insolvency? The witnesses were exam- 
ined before the register, sitting for the judge of probate, and 
on their testimony he found this issue in favor of the con- 
testants, and disallowed the claim. Under the rule which 
obtains in such cases, we do not feel at liberty to reverse his 
tinding. It requires a very clear conviction of error, to jus- 
tify a reversal in such case.—Dam v. Mayor, 36 Ala. 304 ; 
Kirksey v. Kirksey, 41 Ala. 626; Howard v. Harper, 54 Ala. 
629 ; La parte Nettles, 58 Ala. 268. 

What is said above renders a consideration of all other 
questions immaterial. The testimony rejected did not tend 
to strengthen the oral proof of filing; and hence, whether 
right or wrong, ruling did the appellant no harm. 

Atlirmed. 
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Elmore v. Simon & Bro. 
Trover. 


1. Amended complaint: filed without leave of court.—When, in an action ot 
trover commenced before «1 justice of the peace, the plaintiff files, without 
leave of the court, an amended complaint containing a count in case, it is 
error to strike such amended complaint from the files. 

2. Trover; what necessary to maintain, and when mortgagee can not maintain. 
The plaintiff, to maintain trover, mast have at the time of suit brought, either 
the absolute or a qualified property in the chattels alleged to have been con- 
verted, and the right to immediate possession ; but a mortgagee has not this 
right, when, by the mortgage, he is only authorized to take possession of the 
property after default, or the law day of the mortgage. 

3. Mortgage of unplanted crop conveys only equitable litle. —A mortgage of an 
unplanted crop conveys only an equitable title which will not support trover, 
detinue, or trespass. 


AppraL from Montgomery Circuit Court. . 

Tried before Hon. J. Q. Samira. 

This was an action of trover brought on October 1st, 1879, 
by Frank H. Elmore against J. Simon & Bro., and was com- 
menced before John B. Faller, Esq., a justice of the peace 
of Montgomery county. The complaint, which was in the 
form prescribed by the Code for actions of trover, claimed 
damages for the conversion of a bale of cotton. on which the 
plaintiff held a mortgage. This mortgage contained a stip- 
ulation that, “in the event, we, (the mortgagors), shall fail or 
refuse to deliver twenty-five hundred pounds of lint cotton 
ae to said Elmore, . . onor before the 15th day 
of September, 1879, then, and in that event, the said Elmore 
or his agents, are authorized and empowered to enter upon, 
seize and take into possession said crops of cotton, &e., and 
sell them.” The mortgage was executed January 22, 1879. 
The justice rendered a judgment against the defendants, who, 
thereupon, took the case, by appeal, to the Circuit Court. 
When the cause was called for trial, the defendants moved 
the court to strike from the files an amended complaint 
which had been filed, on the day before, by the plaintiff, but 
without the leave of the court. This amended complaint 
contained a count in case on the same cause of action as that 
on which the original complaint was founded. The court 
granted this motion, and plaintiff excepted. The case was 
tried by the court, without the intervention of a jury, on an 


agreed statement of facts. It appeared from the statement 
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that the defendants purchased the bale of cotton in contro- 
versy from Frank Simon, on September 9th, 1879, for $47, its 
fair value, and without any knowledge of the existence of 
plaintiff’s mortgage ; that the cotton sued for was embraced 
in the mortgage ; that out of the proceeds of its sale to de- 
fendants the landlord had received $25 in payment of rent ; 
that the plaintiff had realized no money from said cotton, 
and that he could not collect his debt out of the other prop- 
erty embraced in the mortgage; that plaintiff made a de- 
mand on defendants for the cotton before bringing suit, and 
they replied that they had sold it. There was a judgment 
for the defendants. The errors assigned are, the rendition 
of the judgment, and the action of the court in striking the 
amended complaint from the files. 


Gunter & Buakey, for appellant.—The amendment of the 
complaint should have been allowed.—Schuessler & Co. v. 
Wilson, 56 Ala. 516. The fact that it was filed without leave 
of the court could make no difference, for if the amendment 
was proper in itself, the court was bound to grant leave to 
file it. The amendment was a sufficient count in case, and 
trover and case may be joined.—Dizron v. Barclay, 22 Ala. 
370. Inthe absence of a reservation of possession in a 
mortgage the possession follows the title, and could be taken 
even before the law day.— Booker v. Jones’ Adm’r, 55 Ala. 274; 
Ellington v. Charleston, 51 Ala. 168. There was no such res- 
ervation in the mortgage before the court. The stipulation 
in the mortgage that Elmore could take possession of the 
mortgage property after default did not amount to a reser- 
vation of title. The case upon which appellees rely, (Smith 
v. Taylor, 9 Ala 637), seems to assert the contrary, but it is 
mere dictum, and is in conflict with an array of cases extend- 
ing from Duval v. McCloskey, 1 Ala. 737, to Toomer, Sykes & 
Billups v. Randolph, 60 Ala. 360. Bat, even if the mortgage 
contained such a reservation, the plaintiff, appellant, may 
recover, for the mortgagor held possession as a quasi bailee 
under the mortgage, for the title was in the latter, and the 
bailment was terminated by the sale.-— Whitney v. Lowell, 33 
Me. 318; Herman on Chattel Mortgages, $ 71. If a mort- 
gage is to be any protection to a creditor, he should be per- 
mitted to recover under the facts shown, either in case, or in 
trover. 


Rice & Witery, for appellees.—The amendment to the 
complaint was filed without leave of the court, and was prop- 
perly stricken from the files. A court of record has power 
to protect its files by striking therefrom anything which was 
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not rightfully placed upon them.—Code, § 3156. To main- 
tain trover there must be a right to the property, general or 
special, and possession or the immediate right of possession, 
Webster v. Jones, 55 Ala. —; Kemp v. Thompson, 17 Ala. 9. 
Trover will not lie for property converted before the law 
day of the mortgage, where the mortgage provided, that after 
default of payment the mortgagee might enter; the posses- 
sion by legal intendment and presumption being in the 
mortgagor. Where a mortgage provides that after default 
of payment the mortgagee might enter, the mortgagor is en- 
titled to possession until such default.—Smith v. Taylor, 
9 Ala. 633; Desha, Sheppard & Co. v. Scales, 6 Ala. 360 ; 
Hathaway v. Brayman, 42 New York R. (Court of Appeals, 
Hand), 322. The case last above-cited, 42 New York, is ex- 
actly in point, and we invite the attention of the Court par- 
ticularly to it. 


SOMERVILLE, J.—This case, having been first tried by 
a justice of the peace, was taken by appeal to the Circuit 
Court, and was there tried, by written consent of the parties, 
without the intervention of a jury.—Code, 1876, $$ 3029-30. 
The papers seut up from the justice’s court disclosed an ac- 
tion of trouver for one bale of cotton, the complaint being in 
substantial compliance with the form prescribed by the Code. 
The plaintiff filed with the clerk of the Cireuit Court what 

urported to be an amended complaint, which was a count 
in case, based on the same cause of action. This was done 
without leave of court, and on motion of the defendant was 
stricken from the files by the court. 

We think this was error. The statute is studied in its 
avoidance of all technicalities in such trials. It provides 
that such cases shall be “tried according to equity and justice 
without regard to any defect in the summons or other process 
before the justice.”—Code, 1876, $ 3121. It was both the 
right and duty of the plaintiff to file a statement of his cause 
of action before proceeding to trial. No leave of court was 
requisite for this purpose. A judgment by default rendered 
without it would constitute error for which judgment would 
be reversed in the appellate court.—Arundale v. Voore, 42 
Ala. 482. Though called an “amended complaint,” it was 
clearly designed to be taken as a statement of his cause of 
action, in connection with the count in trover disclosed by 
the original papers. The court ought to so have considered 
it, and as frover and case may be properly joined, it was error 
to strike this statement from the file of papers in the cause. 
Schuessler & Co. v. Wilson, 56 Ala. 516; 1 Chitty Plead. 200 ; 
Dixon v. Barclay, 22 Ala. 370. 
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In order to maintain the action of trover the plaintiff must 
have a property in the goods, alleged to be converted, abso- 
lute or qualified, with the immediate right of possession at 
the time of suit being instituted. This right is not possessed 
by a mortgagee until after default, or the law day, where a 
stipulation in the mortgage authorizes him to seize or take 
possession only after such date or event.—LHllington v. 
Charleston, 51 Ala. 166 ; Herman on Chat. Mort. § 71; Hath- 
away v. Brayman, (42 N. Y. 322), 11 Amer. Rep. 524; Ring 
v. Neale, (114 Mass. 111), 19 Amer. Rep. 316. The terms of 
the mortgage in this case expressly postponed the right of 
the mortgagee to take possession of the mortgaged property 
until the 15th day of September, 1879, which was after the 
conversion of the cotton by the defendants. 

The mortgage in this case is dated January 22, 1879, and 
the cotton in controversy was not at that time either planted 
or growing. It was, therefore, the conveyance of a crop not 
in esse, but to be produced only in futuro. The decisions of 
this court uniformly hold that such a mortgage does not con- 
vey a legal but only an equitable title to the cotton, and that 
it will not support an action of trover, detinue or trespass. 
Grant v. Steiner, 65 Ala. 499; Rees v. Coots, 65 Ala. 256, 
where the authorities are fully cited. 

The judgment of the Circuit Court is reversed, and the 
cause remanded. 


Turner v. Flinn etal. 


Bill in Equity by Junior Mortgagee for Account, and for Mar- 
shalling Securities. 


1. Answer; denials in sworn ansiver by two wilnesses.—A sworn answer, res- 
ponsive to the charges in the bill, and denying them, is evidence for the de- 
fendant, which can be overturned only by the opposing testimony of two wit- 
nesses, or one witness with cerroborating circumstances. 

2. Senior and junior mortgagees ; breach of agreement between, no ground of 
equitable jurisdiction.—When a senior and junior mortgagee, whose mortgages 
covered, in part, the same property, agreed that if the junior mortgagee would 
not advertise under his mortgage, the senior mortgagee would, after satisfying 
his debt, tarn over the surplus of the proceeds of the sale of property which 
was mortgaged to him alone, to the junior mortgagee an action at law would 
lie for the breach of such an agreement, which furnishes no ground of equita- 
ble jurisdiction. 

3. Same; marshalling assets between.—When mortgages, held by senior and 
junior incumbrancers, cover, in part, the same property, and the mortgagor is 
insolvent and the entire property is insufficient to pay both debts, the junior 
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may compel the senior mortgagee to exhaust the fund on which he alone held 
a lien before resorting to that covered by both mortgages. 

4. Same; same.—While in such a case the senior must do nothing to injure 
or embarrass the junior incambraucer, the former is not required to become ac- 
tive ; and where the senior mortgagee had, before the junior mortgxgee filed 
his bill to assert this right, sold all the property covered by both mortgages, 
the doctrine of marshalling has no application. 


AprEaL from Montgomery Chancery Court. 

Heard before Hon. H. Austmu. 

This was a bill in equity filed on November 28, 1877, by 
Rebecca A. Turner against W. R. Flinn, Henry Jones, James 
W. Hardie and Julius T. Glaze. The bill alleged that Flinn 
& Jones were indebted to complainant in the sum of $2,400, 
which was evidenced by a promissory note, and secured by a 
mortgage executed on October 18th, 1877 ; that on the 16th 
day of February, 1877, said Flinn & Jones had executed to 
James W. Hardie & Co., a firm composed of James W. Hardie 
and Julius T. Glaze, a mortgage on all the property covered 
by the mortgage to complainant, and which also covered the 
crop of cotton and corn grown on a certain plantation de- 
scribed in the bill; that an agreement was made between W. 
B. Jones, as agent for complainant, and Messrs. Hardie & Co. 
and Flinn and Jones, as to the sale of the cotton crop, which 
said agreement is set out in the opinion of the court. The 
facts of the cause, as well as the pleadings, are stated as 
fully as is necessary in the opinion of the court. The bill 
— for an account of the mortgage debt of Hardie & Co., 
and of the credits on it, and also prayed that Hardie & Co. 
should be compelled to “dispose of the property embraced 
in their mortgage so as to first apply the proceeds of the 
property embraced in their mortgage, and not embraced in the 
mortgage to complainant, or to sell all the property mort- 
gaged to them, and account to complainant for the excess of 
the proceeds of sale after satisfying their said mortgage and 
all proper charges.” The Chancellor dismissed the bill, and 
his decree is assigned as error. 


R. W. Wiiiiamson, and Watts & Sons, for appellant. (No 
brief on file). 


Gunter & Buakey, for appellees.—A court of equity has 
ower to marshall assets so that a creditor having two secur- 
ities shall not wantonly defeat another who has only one of 
these securities ; but this is done by controlling the action of 
the mortgagees—directing the mode of the satisfaction of 
their debts. The court cannot revive, as to the debtor, a 
debt already extinguished. In this case Hardie & Co. had 
sold, in good faith, all the property except the cotton, on which 
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they held a lien; their debt was still unsatisfied, and they 
were not required, ex mero motu, to take any particular course 
in selling the mortgaged property; they should have been 
notified or requested to sell in a particular way so as to save 
complainant’s rights. It is too late after a sale, for the law 
appropriates the proceeds to the payment of the debt for the - 
payment of which the power was exercised, and in this case 
the parties had themselves appropriated them. There was 
thus no room for the operation of the doctrine of marshall- 
ing securities between creditors. 


STONE, J.—One phase of this case rests on an alleged 
agreement made between Henry Jones, representing Flinn & 
Jones, the mortgagors, J. W. Hardie for J. W. Hardie & Co., 
and W. B. Jones, acting as agent of Mrs. Turner, the appel- 
lant.. The charges of the bill are that Hardie, who had a 
mortgage on the cotton, agreed with W. B. Jones that if the 
latter would not advertise under Mrs. Turner’s mortgage, he, 
Hardie, would, after satisfying his own older mortgage, turn 
over to him for Mrs. Turner any surplus that might remain of 
the proceeds of the cotton ; and thatin violation of this agree- 
ment, he surrendered to Flinn & Jones twelve bales, the last 
of the cotton crop produced that year by Flinn & Jones. 
Mrs. Turner held no mortgage on the cotton, but her mort- 
gage embraced other chattles which were also in the mort- 
gage to;Hardie. The bill charges that Henry Jones was 
present when this agreement was entered into, and assented 
to its terms. The bill calls for a sworn answer from the de- 
fendants, and both Hardie and Henry Jones answer on oath 
that there was no agreement to turn over to W. B. Jones 
any cotton, or proceeds of cotton, or any thing else not in- 
cluded in Mrs. Turner’s mortgage. Three witnesses are ex- 
amined—W. B. Jones, Henry Jones, and Hardie. The first 
named testifies that such agreement was made. The other 
two testify as they had answered, denying such agreement. 
This phase of the bill must fail, even if well averred, because 
the testimony is insufficient, under the rule, to overcome the 
denials in the answer. A sworn answer, responsive to the 
charges of the bill, and denying them, is evidence for the de- 
fendant, which can be overturned only by the opposing tes- 
timony of two witnesses, or one with corroborating circum- 
stances.—1 Brick. Dig. 738, § 1466. 

But there is another answer to this phase of the bill, equally 
fatal to the relief it seeks. If Hardie, upon a consideration 
deemed valuable in the law, made the agreement with Jones 
which the bill seeks to set up, it was only a simple contract 
to do an act, for the breach of which an action at law could 
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be maintained. It does not contain one single ingredient of 
an equitable jurisdiction. 

But it is sought to maintain the present bill, as a suit to 
have the securities marshalled between the different lien 
creditors. Hardie & Co. held the elder mortgage, and the 
debt, to secure which it was given, was past due when the 
mortgage was made to Mrs. Turner. Each mortgage, to some 
extent, conveyed the same property, while each conveyed 
property not embraced in the other. The cotton crop, prob- 
ably the most valuable of all the chattels conveyed, was 
mortgaged to Hardie & Co., but not to Mrs. Turner. The 
mortgagors were insolvent, and the entire property conveyed 
by the two mortgages was insufficient to pay both debts. In 
this state of the case there can be no doubt that Mrs. Tur- 
ner, if she moved in time, had the right to have Hardie first 
exhaust the fund on which he alone held a lien, so as to leave 
for Mrs. Turner a larger residuum of the property upon 
which each of them held a lien.—Story Eq. Ju. § 633. But 
this is an equitable doctrine—the creature of equity—called 
into exercise by, and for the benefit of the creditor who is to 
be profited by it. The fully secured creditor has no interest 
in the question, and is not required, of his own motion, to 
take any step to advance the interest of the junior incum- 
brancer. He must do nothing to injure for embarrass the 
— incumbrancer, but he is not required to become active. 

ill the junior incumbrancer moves in the matter, the elder 
may do nothing. The debt to Hardie & Co. become due and 
in default, long before the cotton crop was gathered and pre- 
pared for market. Before the present bill was filed, and while 
much of the cotton remained ungathered, Hardie & Co. had 
so far foreclosed their mortgage as to sell all of the property 
on which they and Mrs. Turner each held a lien, had applied 
the proceeds, and also the proceeds of the cotton then gath- 
ered, as payments on the mortgage debt due from Flinn & 
Jones to them, and still left a balance of, say $190, due them. 
When the present bill was filed, all the property mortgaged 
tu Hardie & Co. and afterwards to Mrs. Turner, had thus 
been sold, and the proceeds appropriated, as payments on 
the debt to Hardie & Co.; and the mortgage debt to them 
was thus extinguished, less the said balance of $190. Of the 
cotton crop, the proceeds had been applied in the same way, 
except a remnant of twelve bales. On these, as we have seen, 
Hardie & Co. held a lien, while Mrs. Turner had none. The 
lien of Hardie & Co. was only for the $190—the residue of 
their debt having been paid. It results from these facts that 
there was nothing left, on which the doctrine of marshalling 


could operate. Nothing remained on which Mrs. Turner had 
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a lien, and no two funds were left, which the Chancellor 
could marshal. He had no power to cancel the payments 
made to Hardie & Co. on their demand ; and without doing 
that, there was no fund on which each mortgagee held a lien. 
The appellant can take nothing by her bill. 

Affirmed. 


Cook, Adm’r, v. The Central Railroad 
and Banking Company of Georgia, 
and the Georgia Railroad and Bank- 
ing Company. 


Action to Recover Damages for Injuries, Resulting in Death of 
Person Walking on Railroad. 


1. Contributory negligence ; defense of vitiated when injury inflicted intention- 
ally.—When contributory negligence is relied on, as a defense to an action to 
recover damages for personal injuries, if it be shown that they were inflicted 
recklessly, wantonly, or intentionally, such defense is vitiated and overcome. 

2. Cases approved.—The cases of Tanner v. L. & N. R. R. Co., 60 Ala. 621, 
and Gothard v. The Alabama Great Southern R. R. Oo., 67 Ala. 114, are approved 
on this point. 

3. Contributory negligence; when defense of vitiated, although injury not in- 
Jlicted intentionally.— When, in an action to recover damages for personal in- 
juries, the defense of contributory negligence is relied on, the defendant is 
liable, although the plaintiff's negligence essentially co-operated to produce 
the injury, when it could have been averted by the exercise of reasonable care 
and prudence on the part of the defendant, or his servants, after discovering 
the danger in which the party injured stood 

4. Case qualified or supplemented —The third head note in the case of Gov't 
Street R. R. Co. v. Hanlon, 53 Ala. 70, is qualified or supplemented by the 
doctrine settled in the cases cited above. 

5. Comparative negligence; doctrine of, does nol prevail in this State.—The 
doctrine of ‘‘comparative negligence” does not prevail in this State; and 
charges based on it are properly refused. 

6. Contributory negligence ; when not invoked against person in danger.—Con- 
tributory negligence is not charged upon one who suddenly acts wildly when 
peril comes upon him unwarned, and in the absence of any evidence throw- 
ing light on the matter, he will be presumed to have used that care and pre- 
caution which the law requires, and to which instinct would prompt him in 
saving his life. 

7. Negligence of person walking on railway, in avoiding danger, must be sub- 
mitted to the jury.—When a person, walking over a long trestle on a railway, let 
himself down under the ties to avoid being run over by an approaching train, 
but being unable to get upon the track aguin, fell and was killed, a charge 
which submitted to the jury the question of his negligence in attempting to 
cross the trestle, but which ignored the question of due caution in regaining 
his position, on which there was evidence, was misleading and properly 
refused. 

8. Engineer ; duty of, as to stopping trains on discovering persons on railway 
track.—Ordinarily, persons who walk on railway tracks are trespassers, and the 
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engineer is not bound to stop or check his train on discovering a person on the 
track, at a place where he can readily get off and escape from danger, but 
where the trespasser does not appear to be apprised of the impendiag danger, 
or, from any cause, is unable to leave the track, the rule is otherwise. 

9. Care; degree of required from railroad companies.—The law demands of 
railroad companies, and their servants, only that degree of diligence which 
very careful and prudent persons take of their own affairs ; infallibility is not 
required or expected. 

10. “‘Reqular depot or stopping place ;” what is not within the meaning of the 
statute, (Code, § 1699). —A place, not on a public road where a railroad com- 
pany was in the habit of stopping its trains, for the sole purpose of taking on 
or putting off passengers, who had notified those in charge of the trains to do 
so, and when such trains would also stop at other places for this purpose, is 
not a “regular depot or crossing,” within the meaning of the statute (Code, 
§ 1699), requiring the bell to be rung or the whistle blown within a quarter of 
a mile ot such depot or crossing. 

11. Erroneous charge, to which neither party objects, should be refused.—Courts 
must pronounce their own rulings, being guided alone by a sense of judicial 
duty, and when a written charge is requested by either party, which is erro- 
neous, it should not be given, although the adversary party ‘“‘withdraws all 
objection to it.” 


APPEAL from the City Court of Montgomery. 

Heard before the Hon. Joun A. Minnis. 

This was an action brought by James W. Cook, as admin- 
istrator of the estate of Jacob Gunter, deceased, against the 
Central Railroad and Banking Company of Georgia and the 
Georgia Railroad and Banking Company, to recover damages 
for injuries inflicted on said Jacob Gunter, from which he 
died. On the trial the plaintiff proved that on April 1, 1878, 
Jacob Gunter, a weak and feeble old man, was walking along, 
and across, a trestle on defendants’ railroad. This trestle 
was some fifteen feet in height, and seven hundred feet long, 
and was connected with the bridge over Pintlala Creek, 
which was about one hundred and fifty feet long, and just 
before said Gunter reached the end of the trestle a train 
came upon it, and in order to escape being run over by the 
cars, he let himself down between the ties and hung down by 
his hands until the train passed over him. He then tried to 
draw himself up again on the track, but could not do so, and 
fell to the ground, receiving injuries which caused his death. 
The engineer did not blow the whistle or ring the bell until 
just as the train passed over the place where the deceased 
was hanging, although the train had approached the trestle 
on a track which was a straight line for a half mile before 
reaching it, and although the said Gunter could easily have 
been seen by a person at any point on said straight line. 
The engineer, Blackmon, tostined for the defendants, that a 


heavy down grade commenced at the point where the straight 

line began and continued to the bridge; that when the 

engine reached this straight line he shut off steam, and when 

he was about three thousand feet from the bridge and run- 
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ning down grade he discovered a man on the trestle ; that he 
thought the man was so close to the embankment that he 
would get off before the train reached him; that he did not 
blow the whistle or ring the bell, nor try to stop the train ; 
that when he came within two or three hundred feet of the 
bridge he “blew for brakes,” and reversed his engine, but the 
velocity of the train was so great that although he used all 
the means in his power to stop it he was unable to do so un- 
til he reached the spot where Gunter was hanging, but to 
give him a chance to get back on the track as soon as possi- 
ble, he “blew off brakes” and ran on to the next station. At 
the point where the straight line, spoken of above, commences, 
there was a crossing known as Cantelo’s Crossing ; that it-was 
the habit to stop at this crossing for the purpose of taking 
on or putting off any passenger who might want to get on or 
off there, and the person in charge of the trains would stop 
at other places for the same purpose, and trains only stopped ~ 
at the crossing when a passenger wished to get on or off ; 
the witness also said that he did not blow the whistle within 
a quarter of a mile before reaching the crossing, but he did 
blow it when he got to the cfossing. The conaaine of the 
train, Lucas, testified that he had often seen men hang down 
on this trestle while the train passed over them, and then 
get back on the track and laugh at those on the train; that 
he heard the signal for brakes some three or four hundred 
yards before they reached the bridge. The court was re- 
quested by the plaintiff to give the following written charge : 
“If the jury believe, from the evidence, that defendant's 
agents, in charge of said train, did see, or by the exercise of 
mts a0 care, could have seen, plaintiff's intestate upon said 

ridge or trestle in time to have stopped said train before it 
reached him, and that they failed to stop said train, and that 
their failure to stop said train necessitated his swinging down 
from the timbers to prevent being run over, and that his 
death occurred from injuries received in falling from said 
timbers, in his attempt to get up, after the train had passed, 
then the defendants are liable in the same degree and to the 
same extent as if the train had actually struck him and 
knocked him off.” This charge the court refused to give, and 
the plaintiff excepted. The court then gave the charges 
marked, 1, 2, 3, 7, X,and Z, at the request of the defendants. 
The plaintiff separately excepted to the giving of each of 
these charges, which were as follows: 1. If the jury believe, 
from the evidence, that the plaintiff's intestate was without 
direct or implied license of defendants, walking along the 
railroad track of defendants, and while so walking along the 
railroad of defendants was killed by reason of the running of 
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the cars of defendants on said track, that then the adminis- 
trator of plaintiff can not recover for such death, unless the 
conduct of those in charge of the cars, after his presence on 
the track was observed, or could, with due and proper dili- 
gence, have been discovered, evinced wanton, reckless, or in- 
tentional mischief to plaintiff's intestate, or was lacking in 
that prudence which the most prudent men use in their own 
affairs. 2. That when one is observed by an engineer to be 
on the track of a railroad on which a train is running, the 
engineer is justified in supposing that he will use ordinary 
prudence in getting out of the way of the train, and there is 
no duty imposed on him, either in law or humanity, to check 
or stop the train, unless the circumstances show that the 
man is either unaware of his danger or is not in a situation 
to escape it. 3. That if the plaintiff's intestate was in fault 
in being on the track of defendants’ road, and such fault con- 
tributed proximately to the death of plaintiff's intestate, 
that then the defendants can not be made liable for his 
death, unless the conduct of its agents, or servants, contribut- 
ing. proximately to his death, was after they observed, or 
could, with due care, have seen that he was on the track, 
reckless, wanton, or intentional. 7. The prudence which the 
most prudent men use in their own affairs is all that can be 
required of those in charge of trains of railroads ; they are 
not required to be infallible. “Z.” If the defendants were in 
the habit of taking up and putting off passengers at any point 
where it could conveniently be done, and was in the habit of 
stopping at a certain place when notified beforehand that 
some one wanted to get on or off there, and not otherwise; 
that then such place is not a “regular stopping place,” in the 
terms of the statute read to you (Code, § 1699). “X.” There 
is no duty to stop or check a train in motion because a man 
is on the track, unless the one in charge of the train sees, or 
could see, that he was in danger, and the duty of checking 
or stopping the train only arises when the danger is apparent. 
If, with proper vigilance, it appeared to the engineer, and if 
the engineer was prudent and skillful, that the plaintiff's in- 
testate was at a place where he could readily get off, then the 
duty of checking or stopping the train only arose when the 
danger became apparent. The defendants then requested 
the court to give the following written charge, viz: “If the 
jury believe, from the evidence, that plaintiff's intestate was 
on defendants’ said railroad track, without permission of de- 
fendants, and that when he was seen to be on the track, by 
defendants’ agents, or could, with due care, have been seen, 
there was nothing wanton, reckless, or intentional on the part 


of defendants’ agents, or servants, in the running or manage- 
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ment of the train, that then the defendants are not liable for 
his death.” This charge the court refused to give, where- 
upon the plaintiff announced to the court that he withdrew 
all objection to it, but the court refused to give it, and plain- 
tiff excepted. The plaintiff then requested the court to give 
said charge, which had been first requested by the defend- 
ants, but the court again refused to give it, and the plaintiff 
again excepted. There was a verdict for the defendant. The 
giving, and the refusal to give, the charges, as stated above, 
are the errors assigned. 


Epwin F. Jones, for appellant.—The court erred in refus- 
ing to give the charge requested by the plaintiff, for it con- 
formed with the principles laid down in Tanner, Ex’r,v. L. & 
N. R. R. Co., 60 Ala. 621. That case holds that the duty to 
stop a train, when perceiving a person on the track, is lifted 
from the employees of the company only when the person 
seen on the track is an adult, and shows by his actions that 
he is aware of its approach and is using the proper efforts to 
get out of its way ; that if the person seen on the track was 
on a high embankment, or in a deep cut, it is the duty of the 
engineer to promptly use all means in his power to stop. In 
this case, the person killed was in just such a place. No at- 
tempt to stop the train was made until long after he was dis- 
covered on the track. The engineer saw the deceased, but 
thought he would get off before the train reached him, or, in 
other words, “took the chances” of killing him. If the per- 
son is in such a place as to render it “doubtful whether he 
could get beyond it before the train would overtake him, the 
train officers being presumed to know the topography of the 
road, should at once take measures to avoid the danger.” 
Tanner v. L. & N. R. R. Co., supra, Yet the court charged 
the jury that although the defendants’ agents may have been 
guilty of negligence, such as forced the plaintiff's intestate to 
make the attempt to hang down from the bridge, to escape 
certain death, the railroad company is absolved from liability 
for his death, which resulted therefrom. The charges with- 
drew from the jury the question whether hanging down from 
the bridge was a prudent act, under all the circumstances 
surrounding the deceased when he made the attempt. The 
ease of Tanner v. L. & N. R. R. Co., supra, has been ap- 
proved in Sullivan v. S. & N. R. h., 59 Ala. 272; Shearer v. 
Savannah & Memphis R. R., 58 Ala.672. Charge No. 3, given 
at the request of the defendants, is erroneous, for it relieves 
the company from liability if the conduct of its servants was 
not reckless, wanton or intentional. It may have been wanting 
in that high degree of skill and carefulness which the law re- 
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quires of railroad employees, but this, according to the charge, 
would make no difference. The engineer might be careless, 
or incompetent, but if his conduct was not wanton, reckless or 
intentional, the company is not liable. Such is not the rule, 
for a lack of prudence is as fatal to the defense of contrib- 
utory negligence as such wanton, reckless or intentional mis- 
conduct. The 2nd churge was erroneous, for it allowed the 
engineer to judge whether the deceased could have gotten off 
the track, while the law is, that if it was doubtful, the duty to 
stop the train immediately arose. The deceased, from the 
time the engineer first discovered him, was at a place where 
he could not get off. A station at which any one could get 
on or off the train, such as was the stopping place mentioned 
in this case, comes within the statute (Code, § 1699), which 
requires the engineer to “blow the whistle, at least one-fourth 
of a mile before reaching any public road crossing, or any 
regular depot, or stopping place on such road.” The ques- 
tion as to whether a party has the right to waive objections 
to a charge sonnel by his adversary, and to have the same 
given, is submitted to the court without argument. I have 
found no adjudication on this subject. 


Henry C. Sempte, for appellees.—The charge refused to 
plaintiff was properly refused. It withdrew from the jury all 
consideration of the facts constituting and involving the ques- 
tion as to whether the duty of stopping the train had arisen. 
Non constat, but that in the situation in which the engineer 
stood it was apparent to him that deceased was in a situa- 
tion from which he could, without danger, get off the trestle. 
Looking through the bridge, or over it, as he descended, he 
seemed to be near the end of the trestle. He could see and 
hear the approaching train. Men frequently trespassed on 
the road by getting on the trestle and walking over it, and 
when the train approached hung down under it in jest and 
fun, and laughed as the train passed over them. The en- 
gineer could not be reproached for not discovering that he 
was old and feeble, at the distance of several hundred yards. 
It assumed negligence from a part of the facts, when others 
were in evidence tending to contradict the idea, not noticed 
by the charge, and was properly refused. Charges one and 
two, given for defendants, comply exactly with the rule of 
duty aid down by the court in Tanner, Evrecutor, v. L. & N. 


A. R. R. Co., 60 Ala. 621. And charge three is the same when 
we consider that reckless is the reverse merely of /azw/ul, and 
that the sense of the charge is the same as if it had used the 
words, “wanting in due and proper care.” The charge “Z.” 


was fully sustained by the evidence noticed therein. The 
VoL, LXVIL. 














1880. ] OF ALABAMA. 539 


[Cook, Adm’r, v. Cen. R. R. & B’king Co. of Ga. et al.] 


words of the statute are, “public road crossing, or regular 
depot, or stopping place on railroad.” It is not contended 
that there was any evidence to show it was a “public road 
crossing,” but it is insisted that because the engineer could 
stop at that place to take up or put off passengers, whenever 
notyied that any one ansiiell to get on or off there, that this 
constituted it a “regular stopping place.” This necessarily 
blots out the word “regular,” which involves the idea of a 
rule to stop without notice, and makes a rule of an exception. 
As to the error of refusal to give a charge which defendants 
had asked, and to which plaintiff withdrew all objection, it is 
manifest that if error, it is one of which defendant alone can 
complain. 


SOMERVILLE, J.—In Tenner’s Ex’r v. The Louisville & 
Nashville R. R. Co. 60 Ala. 621, and Gothard v. The Alabama 
Great Southern R. R. Co. 67 Ala. 114, this court has stated the 
doctrine of contributory negligence applicable to injuries to 
the person, produced by the want of proper care on the part 
of the servants and agents of no Nal companies. Without 
reiterating in detail the principles there enunciated, we are 
satisfied to re-affirm them so far as they are germane to the 
points arising and necessary to be considered in this case. 

In the former case, the principle, as stated by Strong, J., is 
indisputably correct, that when an injury is perpetrated by a 
defendant either wantonly, recklessly, or intentionally, the de- 
fense of plaintiff's contributory negligence is thereby over- 
come and vitiated. But we do not consider that such mis- 
conduct on the part of a defendant is necessary in order to 
establish his liability for such injury, even where the negli- 
gence of the plaintiff has essentially co-operated to produce 
the damage which is the gravamen of the action. The third 
head note in the case of the Govt. St. R. R. Co. v. Hanlon, 
53 Ala. 70, must be considered as qualified or supplemented 
by the doctrine settled in the above cases, which makes the 
liability of the defendant, in such cases, turn upon the ques- 
tion as to whether or not the servants or agents of the com- 
awed could, by the exercise of reasonable care and prudence, 

ave averted the injury. 

Tested by these principles, charge numbered three, given 
by the Circuit Court on request of the appellee, was errone- 
ous. The doctrine announced in Railroad v. Hetherington, 83 
Til. 510, and other similar adjudications in that State, upon 
which these charges seem to have been based, does not pre- 
vail under the decisions of this court. The principle of com- 
parative negligence, from which it originates, has been dis- 
carded by these decisions. 
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It is a most difficult and perplexing question as to what 
consequences of a negligent act, a wrong-doer can be held 
responsible forindamages. It was well pronounced by Shaw, 
C. J.,in Marble v. Worcester, 4 Gray, 395, 387, to be frequently, 
in its relation to the whole docrtine of causation, a matter of 
“ profound difficulty, even if it may not be said of mystery.” 
It is obvious, however, that the injury must not be too re- 
mote, as being the result of secondary causes. And the dam- 

e sustained must flow naturally, legally and with sufficient 
directions from the alleged injury. The reason given by Lord 
Bacon is: “It were infinite for the law to consider the causes 
of causes, and their impulsions one of another ; therefore, it 
contenteth itself with the immediate cause, and judgeth of 
acts by that, without looking to any further degree.”—Bac. 
Maxims, Reg. 1. 

It is insisted by appellant, that if by the negligent failure 
of defendant to stop the train before it reached deceased on 
the trestle upon which he was walking, he was compelled to 
swing down by his arms from the timbers in order to escape 
danger, and, in his attempt to recover his position after the 
train — over him, he fell to the ground and thereby sus- 
tained injuries terminating in his loss of life, the defendant 
would be liable to the same extent as if he had been killed 
wy direct collision with the engine or train. The evidence 
shows that the deceased had, as stated in the bill of excep- 
tions, “let himself down between the ties (on the trestle), and 
endeavored to hang down by bis hands until the train should 
pass over him ; that the said train did pass over him and he 
was unable to draw himself up on said arte and fell to the 
ground, a distance of about fifteen feet, and died in two or 
three days thereafter from the effects of injuries sustained by 
the fall.” The charge requested to be given at the instance 
of appellant, and refused by the court, ignored the question 
of due care on the part of deceased in swinging down from 
the bridge and regaining his position after the train passed 
over the trestle or bridge, beneath which he,had taken refuge. 

It is true that a person, under such perilous circumstance, 
will be presumed, in the absence of any evidence throwing 
light upon the matter, to have observed that care and pre- 
caution which the law requires, as instinct would prompt him 
to due diligence in saving his life.— Railroad Co. v. Weber, 76 
Penn. St. 157, (18 Amer. Rep. 407). And we may say, as a 
general rule, too, that * a person is not chargeable with con- 
tributory negligence, who, when unwarned peril comes on him 
suddenly, acts wildly and madly. For persons in great peril 
are not required to exercise all the presence of mind and 
care of a prudent, careful man ; the law makes allowances for 
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them, and leaves the circumstances of their conduct to the 
jury.”"—Wharton Law Neg. § 304; Buell v. Railroad Co. 31 
N. Y. 314; Railroad Co. v. Yarwood, 17 Ill. 509. The ques- 
tion of decedent’s negligence in undertaking to cross so long 
a trestle, when his means of escape was so hazardous, was 
properly submitted to the jury. And so likewise ought the 
question of his exercising due caution in attempting to re- 
cover his position, upon which there was evidence tending to 
throw some light. This was withdrawn from their considera- 
tion by the charge in question. It was, for this reason, mis- 
leading, and its refusal was not error—Railroad Co. v. Heth- 
erington, 83 Til. 510; Thrash v. Bennett, 57 Ala. 156; Ham- 
mil v. Brown, 60 Ala. 499. 

The safety of the traveling public demands that the right 
of way of a railroad company should be unobstructed, and 
persons ordinarily who walk along or upon such ways are 
trespassers. In Railroad Co. v. Godfrey, 71 Ill. 500, the court 
said: “The right of way was the exclusive property of the 
company, upon which no unauthorized person had a right to 
be, for any purpose. The plaintiff was traveling upon de- 
fendant’s right of way, not for any purpose of business con- 
nected with the railroad, but for his own convenience as a 
footway in reaching his home. .. There was nothing to 
exempt him from the character of a wrongdoer and tres- 
passer in so doing, further than the supposed implied assent 
of the company, arising from their non-interference with a 
orevious like practice by other individuals.” The engineer 
is under no duty to stop or check his train when one is ob- 
served on the track of the road, where he can step readily 
aside, or otherwise reasonably escape from danger. “If he 
were required to check the train at every such occurrence, it 
would become an intolerable grievance.”—1 Redf. on Rail- 
ways, § 133, note. But the duty is otherwise where the tres- 
passer does not appear to be apprised of the impending dan- 
ger, or, from any cause, is unable to leave the track.— Tan- 
ner v. Railroad Co. 60 Ala. 621, 640. 

There was no error in giving charge numbered one and 
two as requested by defendant, as it harmonized with these 
principles. The seventh charge was obviously correct, under 
the uniform rulings of this court in all cases where the point 
presented has been raised. The law exacts of railroad com- 
panies, and their servant, only that degree of diligence which 
very careful and prudent persons take of their own affairs. 
Infallibility is neither expected, nor required.—Gothard v. 
Alabama Great So. R. R. Co. 67 Ala. 114. 

Section 1699 of the Code, (1876) requires engineers or 
other persons having the control of railroad locomotives or 
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trains “to blow the whistle or ring the bell, at least one-fourth 
of a mile before reaching any public crossing, or any regular 
depot or stopping place on such road,” and to so continue 
until such destination is reached or passed. The evidence 
shows that Cantelo’s Crossing was not a public road, and 
that it was the habit of the company to stop at this point 
only for the purpose of taking on or putting off any passen- 
ger who so desired, and that those in charge of trains .would 
stop at other places for the same purpose. This was not a 
“ regular depot or stopping place,” within the contemplation 
of the statute. | 

When a defendant or plaintiff requests a charge in writing 
and it is refused by the court, it avails nothing for the oppo- 
site party to “ withdraw all objections” to it. The court 
must pronounce its own rulings, being guided alone by a sense 
of judicial duty, which regards the correctness or incorrect- 
ness of the legal proposition submitted, as gauged by the 
law. No charge should be given which is erroneous, though 
favored by both litigants, or their counsel. The plaintiff, 
however, had a right to request this rejected charge in the 
same manner that he could any other one which was in writ- 
ing, as required by the statute. The charge numbered four 
in the record, concerning which these proceedings were had, 
was incorrect under the priuciples above discussed, and was 
properly refused. 

he judgment of the Circuit Court is reversed, and the 

cause is remanded. 





Cromelin v. McCauley etal. 
Bill in Equity to set aside Chancery Decree, tor Fraud. 


1. Equitabie relief against fraudulent judgment or decree.—A court of equity 
has undoubted jurisdiction to grant relief agaiust fraud in judicial proceed- 
ings ; but the fraud must have been practiced in procuring the rendition of 
the judgment or decree, or in a subsequent alteration thereof, and it must be 
clearly established by positive proof. 

2. Same.—If the judgment or decree assailed was rendered without the 
service of process, and without the knowledge of the defendant, the rule now 
seems to be established, that a court of eqnity will not set it aside unless it is 
made to appear that the “result will be other or different from that already 
reached.” ; 

3. Proof of fraud.—Courts will not strive to force conclusions of fraud ; 
and if the facts and circumstances in evidence are fairly susceptible of an 
honest intent, that construction will be placed upon them. 

4. Fraudulent foreclosure of mortyage.—A decree foreclosing a mortgage will 
not be set aside, at the instance of a creditor of the mortgagor, because of a 
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fraudulent intent on the part of the mortgagor (who was the defendant in the 
decree), unless the mortgagee and complainant had knowledge of such fraud- 
ulent intent, participated in it collusively, or had knowledge of facts sufficient 
to charge him with notice. 

5. Validity of mortgage, assailed yor fraud.—A mortgage will not be held 
fraudulent at the instance of creditors, merely because it was given to secure 
an antecedent debt, and the mortgagee knew that the mortgagor was finan- 
cially embarrassed. 


APPEAL from the Chancery Court of Lee. 

Heard before Hon. N. S. Granam. 

The bill in this case was filed on the 2d May, 1872, by 
George Cromelin, a citizen of Philadelphia, as a judgment 
oreditor of Henry McCauley, against the said McCauley, and 
against the administrators of the estate of Thomas Brassill, 
deceased, and against the persons composing the firm of Viti 
Brothers, a mercantile partnership doing business in Phila- 
delphia. Its object was to set pe on the ground of fraud, 
a decree rendered by the Chancery Court of said county, on 
the 19th November, 1868, foreclosing a mortgage, under a 
bill filed by said Brassill against McCauley ; also, to set aside 
a sale made under said decree, and a conveyance to said 
Brassill’s administrator and Viti Brothers jointly as the pur- 
chasers, and to enjoin an action of ejectment which they had 
brought against McCauley to recover the land. The com- 
plainant’s judgment against McCauley was rendered by the 
United States District Court at Montgomery, on the 30th 
May, 1867; and an execution having been issued on this 
judgment, and levied on the lands conveyed by the mortgage, 
they were regularly sold by the marshal on the 4th Novem- 
ber, 1867, the complainant becoming the purchaser at the 
sale and receiving a conveyance from the marshal. The 
complainant afterwards brought an action of ejectment 
against McCauley, in the said District Court, and recovered 
a judgment for the land ; but McCauley was suffered to re- 
main in possession, under a written agreement to pay rent, 
=— still in possession when the bill in this case was 

ed. 

The mortgage executed by McCauley to Brassill, which 
was dated the 13th May, 1867, and duly recorded on the 29th 
May, 1867, recited as its consideration an indebtedness by 
McCauley to Brassill, as evidenced by two promissory notes, 
one for $1,250, dated the 12th January, 1866, and the other 
for $600, dated the 16th April, 1867; and that said Brassill 
“has this day become security for the said Henry McCauley, 
for a further sum of $3,200 ;” and it conveyed the lands here 
in controversy, with other property, as security for said debts, 
but without power of sale. On the 20th May, 1868, a bill in 
equity was filed by said Brassill, or in his name, for the fore- 
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closure of this mortgage. McCauley was made a defendant 
to the bill, and filed an answer under oath, admitting all its 
allegations. Cromelin, the complainant in this case, was also 
made a defendant, under an allegation that he claimed some 
interest in the mortgaged property ; and affidavit of his non- 
residence having been made, an order of publication was en- 
tered against him on the Ist June, 1868, on which a decree 
pro confesso was taken on the 9th November, 1868, as follows: 
“It being made to appear to the register in chancery, that 
publication was made, in the terms of law, against George 
Cromelin, one of the defendants to the above cause, and that 
more than thirty days have elapsed since the perfection 
thereof ; and it further appearing that the said George Crom- 
elin has failed to plead, answer, or demur, as thereby required; 
it is therefore ordered, adjudged, and decreed, that the bill 
of complaint in said cause be, and the same is hereby, taken 
as confessed as to the said George Cromelin.” At the same 
term (November, 1868), the death of Brassill was suggested, 
and the suit was revived in the name of John R. Hubbard, 
as his administrator; and the cause being submitted for 
final decree on pleadings and proof, the Chancellor rendered 
a decree foreclosing the mortgage, ascertaining (without a 
reference) the amount due to be $5,253, and ordering a sale 
of the mortgaged property by the register, unless this sum, 
with interest, was paid within thirty days. The register sold 
the property under this decree, on the lst Monday in Feb- 
ruary, 1869, and reported that Felix McArdle was the pur- 
chaser at the sale, at the price of $5,004; that the complain- 
ant had acknowledged the receipt of the sum bid, and that 
the costs had been paid. The register’s report was con- 
firmed, without objection or exception. 

Brassill was a citizen of Georgia, and McArdle was the ad- 
ministrator of his estate by appointment in that State, the 
administration of Hubbard. in this State being ancillary. 
The register’s deed to McArdle, as the purchaser at the sale, 
conveyed the land to him as the administrator of said Bras- 
sill’s estate, and to Viti Brothers, jointly; and it seems to 
have been an admitted fact, that their respective interests in 
the land was in proportion to the amount of the debts which 
they held, or claimed to hold, against McCauley. The bill in 
this case alleged these facts, and purported to make a copy 
of the deed on exhibit, marked “Exhibit F.”; but the exhibit 
is not set out in the transcript, nor is it included with the 
other exhibits in the note of submission. The answers, how- 
ever, admitted the allegations of the bill, as to the contents 
of the deed. 

The debt of McCauley to Viti Brothers was contracted in 
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1860, or prior to that time, and amounted to over $6,000. 
The debt for $3,200, for which, as recited in the mortgage, 
Brassill had become bound as surety for McCauley, con- 
sisted of two notes, each for $1,600, which McCauley had ex- 
ecuted, payable to said Viti Brothers, and which he intended 
to use in settlement and compromise of his said debt to them; 
but the bill alleged that no compromise had been effected, 
and the execution of the notes was not known to Viti Broth- 
ers, when the mortgage was executed ; that after the execu- 
tion of the mortgage, and before the rendition of the decree 
of foreclosure, McCauley went to Philadelphia, and suc- 
ceeded in effecting a compromise with them on the terms 
proposed ; and the mortgage was foreclosed, as above stated, 
for the joint benefit of Viti Brothers and Brassill’s estate, in 
proportion to the amount of their respective debts. The bill 
alleged that these several transactions were fraudulent in 
law and in fact, and were intended to defeat the rights of 
the complainant as a creditor of said McCauley ; that Viti 
Brothers had no knowledge of the execution of the notes by 
McCauley, with Brassill as surety, until. informed by Me- 
Cauley during his subsequent visit to Philadelphia, and that 
they accepted the notes and mortgage with full knowledge of 
the complainant’s rights. Viti Brothers, in their answer to 
the bill, admitted their knowledge of MeCauley’s insolvency 
when they compromised their debt with him, but denied all 
knowledge of the complainant’s debt ; and they alleged that 
they had agreed to compromise their debt, at fifty cents on 
the dollar, and considered the compromise accepted and set- 
tled, before McCauley’s visit to Philadelphia, though they 
had not received his notes, and did not know who was surety 
on them. In their depositions they stated the same facts in 
substance, and appended as exhibits several letters showing 
their correspondence with McCauley relative to the com- 
promise. 

On final hearing, on pleadings and proof, the Chancellor 
dismissed the bill, but without stating any reasons for his 
decision ; and his decree is now assigned as error. 


or 
rs 
on 


Brace & Torreon, for the appellant.—Fraud in a court 
of equity, includes all acts or omissions which involve a 
breach of any legal or equitable duty, trust, or confidence, 
justly reposed, by which another is injured, or an undue ad- 
vantage is taken of him. It isnot limited to those acts which 
will avoid a deed at law, or on which a jury will be instructed 
to find against the validity of a conveyance. A court of 
equity looks to the substance, rather than to matters of form ; 


and will not allow any machinery or contrivance, though it 
(35) 
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may attain the dignity of a judgment or decree, to consummate 
and perfect a fraud on the rights of third persons. And in 
the investigation of questions of fraud, a court of equity is 
not confined by the strict rules which govern courts of law, 
but acts upon principles and presumptions peculiar to itself. 
These general principles, applicable to all cases of fraud, are 


‘stated as elementary principles, and are recognized by decis- 


ions of this court.—Story’s Equity, vol. 1, $$ 187-90; Kerr 
on Fraud and Mistake, 44-46; Kennedy v. Kennedy, 2 Ala. 
592-6 ; Snodgrass v. Br. Bank, 25 Ala. 174; Martin v. Smith, 
4 Bank. Reg. 83; Reese v. Kirk, 29 Ala. 410. An application 
of these principles to the facts of this case, as established by 
the pleadings and evidence, clearly shows error in the Chan- 
cellor’s decree. The complainant’s debts was not only ad- 
mitted, but was conclusively established by judgment at law. 
Viti Brothers, old creditors, had refused to compromise their 
claim, except for cash ; and they had no knowledge or notice 
of the notes and mortgage for their benefit until McCauley’s 
visit to Philadelphia, after the execution of the notes and 
mortgage. They admit their knowledge of his insolvency, 
and it is immaterial whether they had knowledge of the par- 
ticular debt due to the complainant, which had been reduced 
to judgment before their acceptance of the compromise 
effected by the notes and mortgage ; and it is a fair inference 
from the facts in evidence, that their acceptance of the notes 
and mortgage, in compromise of their claim, was induced by 
notice of the complainant’s judgment, when communicated by 
McCauley during his personal visit. MeCauley, the debtor, 
was the chief actor in all the transactions and proceedings 
here assailed, and he had full knowledge of all the facts. He 
conceived and perfected the plot for the execution of the 
notes and mortgage,.in fraud of the complainant’s legal rights ; 
and admitted under oath the facts alleged in the bill for fore- 
closure by Brassill, althongh he knew that Brassill was not 
entitled to a foreclosure, the security debt not having been 
paid, and one of the notes not being due at that time.— IV hit- 
aker v. DeGraffenreid, 6 Ala. 303 ; Singleton v. Gayle, 8 Port. 
274. The decree should be set aside, independent of the 
question of actual fraud, because Cromelin had no notice of 
the suit, and the decree is constructively fraudulent as against 
him.—1 Story’s Equity, § 438: Story’s Eq. Pl. § 427 ; Secor 
v. Brooks, 8 Ala. 500; Crafts v. Dexter, 8 Ala. 767. The bill 
alleges want of notice; and is sworn to; and the decree pro 
confesso, without any other evidence, does not overcome the 
burden of proof.—Rule 29, Rev. Code, 827; 31 Ala. 192; 11 
Ala. 668 ; 23 Ala. 797; 16 Ala. 233; 17 Ala. 738 ; 5 Ala. 173. 
Even if the decree pro confesso had been regularly entered, 
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Cromelin would not be concluded, because he did not discover 
the fraud until after the termination of the foreclosure suit. 
Kerr on Fraud and Mistake, 293-4, 352 ; Story’s Eq. Pl. § 426, 
note ; 3 Sandf. Ch. 135; 2 P. Wms. 73; 1 Vesey, sr. 383 ; 
Willard’s Equity, 160; 1 Madd. Chan. Pr. 236-7. 


W. H. Barnes, contre.—The bill cannot be supported as 4 
bill of review, because such a bill was barred by the statute 
of limitations.—Code, § 3843. It can only be supported as 
an original bill to impeach a decree on the ground of fraud ; 
and to sustain such a bill, the rule requires proof of actual, 
positive fraud in the rendition or procurement of the decree. 
Kerr on Fraud and Mistake, 353 ; Patch v. Ward, L. R. 3 Ch. 
App. 203. Nor will a decree be set aside on the ground of 
fraud, unless it appears that a different result will be attained 
on another hearing of the cause.—Freeman on Judgments, 
420, § 498; 20 Iowa, 229; Gregory v. Ford, 14 Cal. 138 ; 
Fowler v. Lee, 10 Gill & J. 363; Piggott v. Addicks, 3 G. 
Greene, 427; Crawford v. White, 17 lowa, 560. The record 
shows that the complainant had knowledge of the material 
facts on which he now relies, before the expiration of the 
period within which he might have filed a bill of review, or 
might have sued out an appeal; and he cannot now attack 
the decree on those grounds. As to the other matters on 
which the complainant relies, he fails to show any ground on 
which he could have resisted the rendition of the original de- 
cree. Fraud on the part of McCauley, the debtor, in which 
Viti Brothers did not participate, and of which they are not 
even proved to have been cognizant, cannot affect their rights. 
See Crawford v. Kirksey, 55 Ala. 282, and numerous decis- 
ions of this court. Fraud will never be presumed, when the 
facts may consist with honesty and good intentions.—Seele v. 
Kinkle d& Lehn, 3 Ala. 352; Smith v. Br. Bank, 21 Ala. 125 ; 
Insurance Co. v. Pettway, 24 Ala. 544. 


SOMERVILLE, J.—This bill is filed for the purpose of 
vacating und setting aside a final decree of the Chancery 
Court of Lee county, and a sale of land made under it, on the 
alleged ground of fraud. That a court of equity possesses 
jurisdiction to relieve against fraud in judicial proceedings, is 
everywhere a universally recognized principle. The judg- 
ment or decree against which relief is invoked, however, must 
have been procured by fraud, either in its original rendition, 
or by a subsequent fraudulent alteration; and this fraud 
must, in a sense, be shown to be actual and positive. When 
this is clearly established by satisfactory proof, it is honorable 
to our system of equity jurisprudence, that such infection of 
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fraud is made to vitiate every transaction, and the solemn 
judgments of courts are no exception to the salutary rule. 
Freeman on Judgments, $$ 489-490; Munn v. Worrell, 16 
Barb. 221; Ogden v. Larrabee, 57 Ill. 389; Kerr on Fraud & 
Mistake, pp. 352-3 ; Gelatian v. Erwin, 1 Hopk. 48 ; Barnesly 
v. Powell, 1 Ves. 120, 285. 

If the judgment or decree assailed has been rendered, even 
without the service of process, and without the knowledge of 
the defendant, the better established rule now seems to be, 
that a court of equity will not interfere to set it aside, unless 
it is made to appear that the “ result will be other or different 
from that slecate reached.” —Freeman on Judg. § 498; Z'ag- 
gart v. Wood, 20 Lowa, 236. 

Courts will not strive either to force conclusions of fraud ; 
and if the circumstances and facts in evidence are fairly sus- 
ceptible of an honest intent, that construction will be placed 
upon them.—Life Ins. Co. v. Pettway, 24 Ala. 544. 

Nor is it sufficient, that the mortgagor, or the defendant in 
the decree of foreclosure, entertained a fraudulent intent, if 
the mortgagee and complainant did not have knowledge of, 
or SS in it collusively, or have knowledge of facts 
sufficient to charge him with notice of such illegal intent. 
Florence Sewing Machine Co, v. Zeigler, 58 Ala. 221. 

The evidence in this case shows, that neither Brassill nor 
the Viti Brothers knew of the existence of the appellant 
Cromelin’s claim against McCauley, at the time of their trans- 
action with the latter. The facts that McCauley was finan- 
cially embarrassed, and that this was known to them, and that 
the security taken by them was for an antecedent debt, 
would have been no legal ground of defense, even if presented 
as such in the original suit.—Crawford v. Kirksey, 55 Ala. 
282. There are badges of fraud, and circumstances of sus- 
picion, disclosed in the evidence ; but these are not sufficient 
to satisfy us that the decree of the Chancellor was not proper 
and free from error. It is therefore affirmed. 


- 


Stone, J., not sitting. 
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Goldthwaite v. National Bank. 
Bill in Equity to establish Equitable Set-Off against Judgment. 


1. Set-off ; what demands are available at luw.—A cross demand, to be avail- 
able as a set-off at law, must be such as would support an independent action 
at law by the defendant, at the commencement of the suit ; hence, a payment 
of his principal’s debt by the surety, after the commencement of suit against 
him ona debt due to his principal, is not available as a set-off in the action. 

2. Same, as against assignee of note.—Asagainst the assignee or holder of a 
promissory note, suing the maker, the doctrine of set-off has never been car- 
ried further than to put him in the place of the payee, or party having the ben- 
eficial interest ; and a set-off in favor of the maker, aguinst an intermediate 
holder, has been uniformly disallowed, in the absence of an agreement founded 
on new consideration, between the maker and such intermediate holder. 

3. Equitable set-off, on ground of insolvency.—Inu the absence of all interven- 
ing equities, courts of equity put the same construction on statutes of set-off 
as do courts of law. Insolvency is recognized as a ground for the allowance 
of a set-off in equity, when it would not be allowed at law, but it is only the 
insolvency of the original creditor against whom the claim is asserted ; and 
while the assignee of non-negotiable paper takes it subject to all equities to 
which it was subject in the hands of the assignor, this means only the equi- 
ties between the original parties, and does not include equities which may 
arise between other parties in the course of its transfer. 


AppkAL from the Chancery Court of Montgomery. 

Heard before Hon. H. AUSTILL. 

The bill in this case was filed on the 20th December, 1875, 
by George Goldthwaite, against the First National Bank of 
Montgomery; and sought to enjoin, and to establish an 
equitable set-off against a judgment, which the defendant had 
recovered against the complainant, in the City Court of Mont- 
gomery, on the 11th December, 1875, for the sum of $4,326.27, 
besides costs. The action at law, in which the judgment was 
rendered, was commenced on the 3d December, 1874, and was 
founded on said Goldthwaite’s promissory rote, or obligation, 
dated Montgomery, February 16th, 1871, and in the follow- 
ing words: “ Due Barnett, Micou & Co., a copartnershi 
composed of Thos. M. Barnett, Nicholas D. Barnett, an 
Benj. H. Micou, twelve thousand, five hundred and fifty-seven 
33-100 dollars ($12,557.33), with interest from lst January, 
1871. This obligation is for a settlement had this day, for 
money advanced in June, 1869, to pay for $15,000 of the cap- 
ital stock of the Tallassee Manufacturing Company Number 
One, and now held in my name. To secure the payment of 
above amount, I hereby authorize said Barnett, Micou & Co. 
to apply any dividends which may accrue on said stock, to 
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the payment of this obligation ; also, to pledge said stock to 
the payment of above obligation.” Indorsed on this obliga- 
tion were several credits for partial payments, amounting to 
$6,000, dated May 27, and July 2, 1873, and a release of fifty 
shares of the stock “ in consideration of certain credits as div- 
idends received on the within obligation, and certain other 
credits entered on back of said note, said release to date from 
Ist July, 1573;” which release was signed by said Barnett, 
Micou & Co. 

The bill sought to establish, as an equitable set-off against 
this judgment, certain payments made by the complainant, 
as accommodation indorser for the Tallassee Manufacturing 
Company, on several bills of exchange. The bills were seven 
in number ; were drawn by the said corporation, on Barnett, 
Micou & Co., by whom they were accepted ; were drawu and 
indorsed on the 27th November, 1873, and matured on dif- 
ferent days during the months of January, February, and 
March, 18/4. The payments made by the complainant on 
these bills, amounting to about $2,500, were made in January, 
February, and March, 1875. The bill alleged that the com- 
plainant, “on or about the 15th June, 1869, subscribed for 
and purchased one hundred and fifty shares of the capital 
stock of said Tallassee Manufacturing Company, amounting 
in the aggregate to $15,000 ; that afterwards, on or about the 
16th February, 1871, a settlement was made of his liability for 
said stock, when, after allowing him credits for the dividends 
declared on said stock after his purchase, and other credits, 
in full settlement of the balance due from him for said stock, 
he executed and delivered his obligation,” above set out, a 
copy of which was made an exhibit to the bill; “ that said 
obligation was in fact taken on account of said Tallassee 
Manufacturing Company, and sundry payments thereon were 
made by complainant to said company, and sundry dividends 
on said stock were credited thereon; that said obligation, 
shortly after its execution, was transferred to said company, 
and was held and owned by said company until, as complain- 
ant has since learned, the 5th November, 1873 ;” that he in- 
dorsed the bills of exchange, on the 27th November, 1873, 
“for the accommodation of said company, and without any 
other consideration ; that said company was insolvent on 
said 27th November, 1875, when complainant so indorsed said 
bills for its accommodation, and has so continued ever since ; 
that at the time complainant so indorsed said bills, as afore- 
said, no notice had been given to him, or to any person au- 
thorized to receive such notice, that his said obligation had 
been transferred by said company, but he then believed that 


said company still held said obligation, and if any transfer 
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thereof had then been made by said company, complainant 
was not then informed, and was wholly ignorant of the same;” 
and that the defendant, in its action at law on his obligation, 
refused to allow him any credit or set-off on account of the 
payments which he had been compelled to make on account 
of his liability as accommodation indorser of said bills of ex- 
change. 

The defendant answered the bill, admitting that the com- 
plainant subscribed for and purchased the stock from said 
corporation as alleged, but alleging that he executed his notes 
for the purchase-money payable, not to the company, but to 
Barnett, Micou & Co., and, on subsequent settlement with 
said firm, executed his obligation payable to them, as shown 
by the exhibit to the bill; that this obligation was given for 
his indebtedness to said partnership, and any payments or 
credits made or allowed thereon were made to said partner- 
ship and credited by it, and not to or by said company ; de- 
nied that the company held or owned said obligation prior to 
November 5th, 1873, when it was transferred to the defend- 
ant, for valuable consideration, by Benj. H. Micou; and 
alleged that the defendant, at the time of said transfer, “had 
no notice of any defenses or equities then existing between 
the parties to said obligation, or any defects in said obliga- 
tion, and none then existed, so far as this defendant knows, 
has been informed, or believes.” 

The Chancellor overruled a demurrer to the bill for want of 
equity, but dismissed the bill on final hearing on pleadings 
and proof; and his decree is now assigned as error. 


Troy & Tompriys, for appellant.—The bills of exchange 
which were indorsed by Goldthwaite for the accommodation 
of the Tallassee Manufacturing Company, and which were 
afterwards paid by him, the amount so paid being now as- 
serted as an equitable set-off against the judgment at law, 
were so indorsed by him on the 27th November, 1873; and 
he became a creditor of the corporation from that time, and 
had a right to retain a debt or fund in his hands, as indem- 
nity against his liability, on his principal becoming insolvent. 
Railroad Co. v. Rhodes, 8 Ala. 217; Ex parte Metcalfe, 11 
Vesey, 404; Chitty on Bills, § 746, note x; Feazle v. Dillard, 
8 Leigh, 30; Battle v. Hart, 2 Dev. Eq. 31. Although Gold- 
thwaite’s note, on which the judgment was rendered, was 
assigned to the First National Bank prior to his accommoda- 
tion indorsement of the bills ; yet he had no notice of the 
assignment until after he had incurred that liability, and his 
right of set-off was not affected until he had notice of the 
assignment.— Wray’s Adm’r v. Furniss, 27 Ala. 471 ; Carroll 
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v. Malone, 28 Ala. 521; Clopton v. Morris, 6 Leigh, 278. The 
right to establish the set-off, then, depends upon the insolv- 
ency of the corporation when the liability as accommodation 
indorser was assumed, and the want of notice of the assign- 
ment at that time ; and there is no controversy as to either 
of these facts. The effect of these admitted facts can not be 
avoided, on the ground that the insolvent corporation was 
only an intermediate holder of the note ; because, in the first 
place, the evidence clearly shows that the corporation was, 
in fact, the real owner of the note all the time; and, in the 
second place, because the bank received the note as collat- 
eral security for pre-existing debts of the corporation. As 
to such choses in action, the rule is well settled, that the 
assignee takes them subject to all the equities and rights 
which the debtor has against the immediate assignor at the 
time of the assignment, or, rather, at the time notice of the 
assignment is given.—Colyer v. Craig & Smith, 11 B. Monroe, 
73. The note was given to Micou, who was the president of 
the manufacturing corporation, for the purchase of stock in 
the corporation ; and it was taken payable to Barnett, Micou 
& Co., of which firm Micou was an active, managing member. 
In what business that firm was engaged, does not appear ; 
but it is shown by the testimony of N. D. Barnett, a partner, 
that they were not engaged in loaning or advancing money ; 
and there is no proof that Micou, as president, had any 
authority to transfer the note, or the claim of the corpora- 
tion for the purchase-money of the stock, to himself individ- 
ually, or to the firm of which he was a partner, and no sach 
power can be implied from his position as president of such 
a corporation ; and there is no proof that the corporation 
ever ratified his act, or was even informed or notified of it. 
Under this state of facts, the note must be regarded as the 
property of the corporation, from the time it was given, and 
the corporation might have maintained an action on it.—An- 
drews & Brothers v. Jones, 10 Ala. 460. 


D. Cropton, contra.—The general rules of set-off are the 
same in equity as at law.—Waterman on Set-off, 416, note, 
427 ; McKinley v. Winston, 19 Ala. 301; French v. Garner, 
7 Porter, 554. The principle is settled, that the maker of a 
note can not set off a demand against an intermediate bene- 
ficial holder, when the note is in the hands of 4 subsequent 
assignee.—Stocking v. Toulmin, 3 Stew. & P. 35; Kennedy v. 
Manship, 1 Ala. 43; Pitts v. Shortridge, 7 Ala. 494; Sykes v. 
Lewis, 17 Ala. 265; WeKenzie v. Hunt & Andrews, 32 Ala. 496. 
Under the facts of this case, the Tallassee Manufacturing 


Company can not be censidered in any other light than as 
Vou, LXvq. 
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an intermediate beneficial holder ; and neither the time when 
its interest was acquired by transfer from Barnett, Micou & 
Co., nor Micou’s authority to make or to accept the transfer 
is shown. Goldthwaite’s original note was given in June, 
1869, for the price of stock purchased from or through Bar- 
nett, Micou & Co., to whom it was made payable, aud who 
were charged with the amount on the books of the company. 
No ownership of this note, or interest in it, was ever vested 
in the corporation, or asserted by it; and when the note was 
given in February, 1871, on which the judgment was ren- 
dered, it was given on settlement of the accounts between 
Goldthwaite and Barnett, Micou & Co.; being made payable 
to that firm, and giving them authority to apply the dividends 
of stock to its payment, the stock itself being also pledged. 
This note was never transferred to the company until after 
July, 1873, and probably not until the transfer to the bank. 
Insolvency is an admitted ground of equitable set-off ; but 
the complainant does not bring himself within the rule estab- 
lished by the decisions of this court. The bill alleges that 
the corporation was insolvent on the 27th November, 1873, 
when the complainant indorsed the bills for its accommoda- 
tion ; but this can not be construed as an averment that it 
was insolvent on the 4th November, 1873, when the note was 
transferred to the bank ; nor is there any averment that the 
complainant, in indorsing the bills, relied on his existing in- 
debtedness as protection against the liability thereby incur- 
red. If the company was solvent when the liability as ac- 
commodation indorser was assumed, and afterwards became 
insolvent, before notice of the assignment; or, if the com- 
plainant, in becoming accomm» dation indorser for its benefit, 
relied on his indebtedness as indemnity and protection, not 
then having notice of the transfer of his note ; in either case, 
he might claim protection against his liability on the note. 
But neither of these is the case made by the pleadings and 
proof, and the bill must fail_—/ailroad Co. v. Rhodes, 8 Ala. 
226 ; Andrews v. McCoy, 8 Ala. 920; Carroll v. Malone, 28 
Ala. 521; Merrill v. Souther, 6 Dana, 305. 


BRICKELL, C. J.—It is very certain the demands now 
attempted to be set-off were not available in a court of law, 
because they were not subsisting at the commencement of the 
action. A demand, available as a set-off in a court of law, 
must be such as the defendant could, at the commencement 
of suit, have made the foundation of a separate, independent 
action against the plaintiff. A surety, therefore, paying the 
debt of the principal for which he was bound, after the com- 
mencement of suit against him on a debt due the principal, 
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whatever may be the merits of his demand, has not a set-off 
available at law.—Cowx v. Cooper, 3 Ala. 256; Franklin v. 
McGuire, 10 Ala. 557. Nor would the set-off have been 
available at law, if, at the time the action was commenced, it 
had been a subsisting demand. Sets-off have never been 
carried further than to put the assignee in the place of the 

ayee or obligee, or of the party having the real, beneficial 
interest, though not expressly named as the payee or obligee. 
Unless there is an agreement, founded on a new considera- 
tion, made between the parties, a set-off by the maker of a 
promissory note, against an intermediate holder, has been 
uniformly disallowed.—Stocking v. Toulmin, 3 St. & Port. 35; 
Kennedy v. Manship, 1 Ala. 43 ; Pitts v. Shortridge, T Ala. 494 ; 
Sykes v. Lewis, 17 Ala. 261; McKenzie v. Hunt, 32 Ala. 494; 
Bostick v. Scruggs, 50 Ala. 10. 

In the absence of all intervening equities, courts of equity 
put the same construction on statutes of set-off as do courts 
of law—they follow the law. The only intervening equity 
which can be supposed to withdraw the demands of appel- 
lant from the operation of the rule at law, is the insolvency 
of the Tallassee Manufacturing Company at the time of his 
indorsement of the bills of exchange for the accommodation 
of the company. Insolvency is recognized as a distinct 
equitable ground for the allowance of the set-off of demands 
which at law could not be made available—7. C. & D. R. 
It. Co. v. Rhodes, 8 Ala. 206 ; Donelson v. Posey, 13 Ala. 752 ; 
Wray v. Furniss, 27 Ala. 471; Carroll v. Malone, 28 Ala. 521. 
But it is the insolvency of the original creditor against whom 
the set-off is preferred. No case in this court has, as yet, 
gone so far as to declare that the insolvency of an interme- 
diate assignee, against whom a set-off is preferred, will justify 
the interference of a court of equity, and a departure from 
the fixed construction of the statute in courts of law. 

Upon what principle can the court interfere, and vary the 
construction of the statute? While it is true that the as- 
signee of a paper, not negotiable, takes it subject to all the 
equities to which it was subject in the hands of the assignor, 
this is here understood to mean the equities existing between 
the original parties, and not equities which may arise as to 
other parties in the course of the transfer of the paper. 
Tison v. People’s Saving & Loan Association, 57 Ala. 323. It 
is these equities only the assignee risks ; and if the risk of 
others were devolved upon him, as is said in Blair v. 
Mathiott, 46 Penn. St. 265, it would put an end to the trans- 
mission of such choses in action altogether, a thing which the 
law has no policy in discouraging.— Downey v. Thoup, 63 
Pean. St. 322. If equity should intervene, and embarrass 

OL. LXVII. 














1880. ] OF ALABAMA. 555 


[Goldthwaite v. National Bank.] 


the assignee with the settlement of all matters which may be 
the proper subjects of sets-off as between the maker or obli- 
gor and intermediate assignees or holders, it would involve 
him in litigation, and, it may be, loss, because of dealings 
between parties of which the paper can give him no notice, 
nor information of any fact to put him on inquiry. The 
paper, of itself, furnishes the assignee evidence that the orig- 
inal transaction was between the maker and payee; and 
there is good reason for subjecting him to all the equities ex- 
isting between them. The transfer, or assignment, is a 
transaction between the successive assignors and assignees, 
to which the maker is not a privy or a party, and cannot ex- 
cite inquiry whether there have been any transactions be- 
tween him and either or all of the assignors. It would be a 
departure from the general principle, that the assignee of a 
chose in action risks only the equities existing between the 
original parties, and not equities which may exist against an 
assignor, and would embarrass their transfer, diminishing 
their value, if, in a court of equity, there was a departure 
from the settled construction of the statutes of set-off, sub- 
jecting the assignee to loss, because they may have existed 
against any or all the assignors. 

The appellee became the holder of the note on a valuable 
consideration, whether it was taken as a mere pledge for the 
payment of pre-existing debts, or upon a new consideration— 
the giving of further time for the payment of such debts—sub- 
ject to no other equities than such as, before notice of the 
assignment, existed between the appellant and the original 
payees, not subject to such mere equities or rights as set-off, 
as may have arisen between the appellant and the Tallassee 
Manufacturing Company. If, before notice of the assign- 
ment, the appellant had paid the note to the company, or if, 
when the bills were indorsed, or at any time before notice of 
the assignment, there had been, upon a new consideration, 
an agreement between him and the company, that he should 
pay the bills in satisfaction of the note, it may be he would 
have an equity superior to that of the appellee. That is not 


the case now presented. 
Affirmed. 


Stone, J., not sitting. 
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Marcum v. Burgess ef al. 


Action on Sheriff's Bond for Damages for Failing to Return 
Execution. 


1. Sheriff; what damages recoverable against for failing to return execution, and 
how recovered. —The failure of a sheriff to return an execution according to its 
mandate, is a breach of his official bond for which the plaintiff may, in a com, 
mon law action, recover damages; but in the absence of averment and proof 
of actual injury, the damages are uominal, and the statutory damages of twenty 
per cent on the amount of the jadgment are not recoverable in such an action, 
but only in a summary proceeding under the statute. 


AppEAL from Etowah Circuit Court. 

Tried before Hon. W. L. Wurrtock. 

This action was brought by G. J. Marcum against Thomas 
J. Burgess, and the sureties on his official bond as sheriff of 
Etowah county. The complaint contained two counts, the 
first of which claimed tive thousand dollars for the breach of 
the condition of a bond made by the defendants, payable to 
the State of Alabama with condition “that if the said Bur- 
gess shall faithfully perform all the duties that are, or may 
be by law, eaniiel aa him as such sheriff, &c.,” and plaintiff 
averred that the condition of the bond had been broken by 
said Burgess in this, “that he did not faithfully discharge the 
duties of sheriff during the time he continued to act as such; 
that one alias writ of feri facias issued from the Circuit Court 
of Etowah county by the clerk of said court, on October 30th, 
1879, in favor of G. J. Marcum against C. O. Hughes, as ad- 
ministratrix of the estate of Joseph Hughes, deceased, for the 
sum of $334.77, besides costs of suit, which said writ of fievi 
Jacias was placed in the hands of said Burgess as such sheriff, 
October 30th, 1876, and which said ficri facias was issued on 
a judgment rendered March 31st, 1876, in said Cireuit Court, 
for $331.77, and which writ said Burgess failed to return 
three days before the Circuit Court to which the same was 
returnable, according to the mandate thereof, “wherefore, for 
the failure of said Burgess, sheriff as aforesaid, to return said 
writ of fieri facias according to law and the mandate thereof, 
the plaintiff claims twenty per cent. on the amount of said 
judgment, with the interest thereon.” The second count was 
substantially the same, and averred a failure to return a 
pluries fieri facias issued on the same judgment. The de- 
fendants demurred to the complaint, because : “1. The plain- 
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tiff seeks to recover in this action the summary statutory 
penalty of twenty per cent for failing to return the execution 
which was not recoverable in this action. 2. Plaintiff does 
not allege wherein, nor to what extent, he has been damaged. 
3. The complaint and each count thereof is bad because it 
sets out by claiming five thousand dollars as damages, and 
ends by claiming the statutory penalty of twenty per cent. for 
failing to return the execution, and is therefore bad for duplic- 
ity.” The court sustained the demurrer, the plaintiff de- 
clined to plead over, and judgment was thereupon rendered 
in favor of the defendants. 
The rendition of this judgment is the error assigned. 


W. B. Martin, for appellant. (No brief on file). 


Denson & Disque, for appellees.—A suit can not be main- 
tained in the ordinary manner on a sheriff's bond to recover 
the statutory penalty for failure to return an execution. This 
penalty is given by the statute only, and the statute provides 
the remedy to enforce it. This excludes every other remedy. 
— v. Myrick, 54 Ala. 30; Janney and Wife v. Buell, 55 
Ala. 408. 


STONE, J.—The statutory damages of twenty per cent. 
on the judgment for not returning an execution according to 
the mandate thereof, can be recovered of a sheriff only in a 
summary proceeding under the statute.—Code of 1876, sec- 
tion 3357; Governor v. Powell, 10 Ala. 544. Ina common law 
action on the bond for not returning such process, the stat- 
utory damages, as such, can not be recovered. The violation 
of duty by the sheriff, in not returning the execution, is a 
breach of the official bond, which entitles the plaintiff to re- 
cover ; but in the absence of averment and proof of actual 
injury, there can be only nominal damages.— Bagley v. Har- 
ris, 9 Ala. 173; Evans v. Governor, 18 Ala. 659. The Circuit 
Court, however, erred in sustaining the demurrer to the com- 
plaint. It is sufficient for the recovery of nominal damages. 

Reversed and remanded. 
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Lehman, Durr & Co. v. Bryan. 
Homestead Exemption. 


1. Conveyance of Lomestead, by husband to wife, not fraudulent.—The convey- 
ance by a husband_to his wife of a homestead, even though voluntary, is not 
fraudulent. 

2. Abandonment of homestead ; what constitutes.— Temporary absence is not 
necessarily an abandonment. The animus revertendi of the owner is a mate- 
rial element in the determination of the question. 

» 3. Animus rerertendii; how arrived at.—The intention to return by cireum- 
stances and conditious attending the removal, including the declarations of 
the party accompanying the act. 

4. Declarations made after rights of creditors have intervened.—Declarations 
made advantageous to the declarant after the rights of creditors have inter- 
vened, are entitled to but little, if any, weight. 

5. Animus revertendi; what constilutes.—Where a husband left his home 
with his family, intending to return if his wife’s health improved, held: The 
animus reverlendi was not a present intention existing at the time of the re- 
moval, and the removal forfeits exemptions. 


AppgEaL from Henry Circuit Court. 

Heard before Hon. H. D. Ciayton. 

It appears from the record, that on March 9th, 1876, 
Lehman, Durr & Co. recovered a judgment against Henry 
Wechsler, in the Cireuit Court of Henry county, upon which 
execution was issued and a levy made by the sheriff upon a 
stock of goods owned by the defendant. This stock of goods 
was claimed by W. Kelly & Bro., and pending the settlement 
of their suit, another execution was issued in favor of Leh- 
man, Durr & Co., and levied upon a house and lot, the former 
home of Henry Wechsler. The house was then occupied by 
J.C. Bryan. The sheriff sold the house and lot under the 
last execution, and Lehman, Durr & Co. became the pur- 
chasers. They thereupon sued Bryan in detinue, and Wech- 
sler filed his claim of exemption. The other facts appear in 
the opinion. 


Ww. C. Oates, for appellant. 


Henry R. SHorrer, contra. 


SOMERVILLE, J.—If the property sued for in this ac- 
tion was the homestead of Henry Wechsler at the date of the 
deed made by him to his wife, and as such exempted from 
liability to execution for debts, the conveyance of it, even 
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though voluntary, would not be frandulent as to creditors. 
Such property cannot be the subject of a fraudulent convey- 
ance, for the reason that the rights of no creditor can be pre- 
judiced by it.—Fellows’ Adm’r v. Lewis, MSS.; Bump on 
Fraud. Con. p. 268; Thomp. on Homesteads, $$ 411-12. 

The practical question presented for our decision is, do the 
facts stated show an abandonment of the homestead, and its 
consequent loss by forfeiture? Under the constitutional and 
statutory provisions in force at the time of the transaction, 
actual occupancy was necessary to support a claim of home- 
stead exemption. Before the enactment of section 2843 of 
the Code of 1876, which provides that the temporary quit- 
ting or leasing of a homestead, for a period of not more than 
twelve months at any one time, shall be deemed an abandon- 
ment of it, and such lease or renting was held to operate as 
a forfeiture of the right of homestead.— Koster v. Mc Williams, 
41 Ala. 302. 

Temporary absence, however, is not necessarily an aban- 
donment. The animus revertendi of the owner is a material 
element in the determination of the question. This may be 
arrived at by circumstances and conditions attending the re- 
moval, including the declarations of the party accompanying 
the act, manifesting an intention of temporary or permanent 
absence, as the case may be. Declarations made advan- 
tageous to the declarant after the rights of creditors have in- 
tervened are entitled, however, to but little, if any weight. 
Donley v. Ayres, 23 Cal. 108 ; Thomp. Homesteads, § 270. 

In the present instance, the premises claimed as a home- 
stead were rented out before the existence of any statute 
permitting it. The owner removed, with his family, from the 
county, “ intending to return i/ his wife's health improved, but 
never did return to, or occupy said house and lot.” While 
the property continued to be so leased to a tenant, on August 
15, 1877, Wechsler filed and recorded his exemption claim, 
and on the same day, made a voluntary conveyance of it to 
his wife, for the declared purpose of “ securing a home to bis 
wife and children, in case any accident should befall him.” 
The purpose to return was on a contingency which might 
never happen. It was, therefore, an abandonment for the 
present, with the possibility of a future change in purpose. 
The animus revertendi was not a present intention existing at 
the time of the removal, but a mere possible, or at most 
probable, future purpose. Under the past decisions of this 
court, the homestead exemptions was forfeited, the facts con- 
stituting a clear case of abandonment.—Sfow v. Lillie, 63 
Ala. 257; Boyle v. LeGrand & Co. 59 Ala. 566; McCon- 
naughy v. Baxter, 55 Ala. 379; Code, § 2843. 
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Independently of the above considerations, even though 
the conveyance in question were valid, it would be sustained 
only in a court of equity. There was no transfer of the legal 
title effected by the deed from Wechsler to his wife, such as 
would enable the defendant in ejectment to resist a recovery 
at law.— McMillan v. Peacock, 57 Ala. 127; Gamble v. Gam- 
ble, 11 Ala. 966; Puryear v. Puryear, 12 Ala. 13. 

’ The conveyance was fraudulent and void as against the 
appellants who purchased at the execution sale. 

he court below erred in the charge given at the instance 
of the defendants, and also in refusing to give the charge re- 
quested by the plaintiffs. The judgment is reversed, and the 
cause remanded. 





Goldsby et al. v. Goldsby. 
Bill of Review. 


1. Statement of litle of plaintiff ; sufficiency in.—It is a principle of universal 
application in pleading founded on reason and good sense, that the title of 
the plaintiff should be stated with sufficient certainty and clearness to enable 
the court to see clearly that he has such a right as warrants its interference, 
and the defendant to be distinctly informed of the nature of the cause he is 
called upon to defend. 

2. Averments in a bill ; completeness demanded.—The avermeuts of a bill in 
Chancery must be so complete that on demurrer or decree pro confesso the 
court can, without evidence, be able to perceive and affirm that complainant 
is entitled to the relief prayed. 

3. Averments in a bill of review; strictness demanded.—There are stronger 
reasons for demanding strictness of averments in a bill of review, than for de- 
manding it in an original bill; and relief cannot be granted upon vague and 
uncertain allegations. 

4. Statement of proceedings lin original cause; detail necessary.—It is neces- 
sary to state all of the proceedings in the original cause except the evidence 
on which the court found the facts on which it proceeded to render a decree. 

5. Chancellor's decree; presumplion in favor of.—In favor of the correct 
ruling of the Chancellor there will be indulged every reasonable presumption 
which the record does not affirmatively repel. 


AprEAL from Dallas Chancery Court. 
Heard before Hon. CuarLes TURNER. 
The facts are stated in the opinion. 


Brooks & Roy, for appellants. 


STONE, J.—The bill in this case was filed to obtain a 
review and reversal of an alleged former decree of the same 


court, allotting dower to the appellee. Relief is prayed on 
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the ground that there is error apparent in the former pro- 
ceedings. In McDougald v. Dougherty, 39 Ala. 409, this 
court determined what parts of the record of the former suit 
should be presented and considered in a suit for review. 
We need not repeat what was there said.—See, also, Brewer 
v. Bowman, 20 Amer. Dee. 158, and note. 

The bill in this case does not attempt to set out any of the 
proceedings in the former suit in hie verba. It proceeds on 
the plan of setting forth the substance of the former plead- 
ing, facts and decree. There is nothing peculiar, or which 
calls for comment, in the averments concerning the original 
bill. It describes it as presenting the familiar case of mar- 
riage, seizin in fee of the husband during the coverture, 
that complainant, the widow, was entitled to dower therein, 
that said tract of land had been purchased and acquired by 
the defendants in said original bill, and that the husband of 
complainant had died. The averments of the bill of review, 
touching the amended Dill filed in the original suit, necessary 
to be here presented, are as follows: “ That the said Boy- 
kin Goldsby {husband} died without issue, and that there- 
upon the title to said tract of land . . passed by way of 
executory devise under the provisions of the said will of 
Thornton B. Goldsby (senior), deceased, to the heirs at law 
of said Thornton B. Goldsby (senior), deceased.” The bill 
of review then avers that the amended bill set forth who were 
the heirs at law, viz: the complainants iu this suit. The bill 
of review then proceeds: “Aud such proceedings were had 
on said bill as amended, and supplemented, that” the said 
heirs were served with process ; “ and that afterwards, on, 
to-wit, the LOth day of October, 1874,” another amendment 
was allowed, not necessary to be here noted. The averment 
concerning the decree in the original cause, is as follows : 
“That such proceedings were thereupon had in said cause 
upon said bill of complaint as mantel that the ‘cause being 
at issue as to all the parties thereto, was submitted by the 
said complainant upon the said will of Thornton 8B. Goldsby 
(senior), deceased, and the other testimony, for final decree ; 
and afterwards, on the 15th day of October, 1874, your Honor 
rendered a decree in said cause, and thereby ascertained and 
decreed that the said Sallie C. Goldsby, the complainant 
therein, was entitled to dower in said land.” The bill then 
avers the allotment of dower, stating the particular lands 
allotted, and how allotted, and adds: “All of which will 
more fully and particularly, and at large appear, reference 
thereto being had, in and by the record and _ proceedings in 
said cause, still remaining of record in this court.” We 
omitted to state at the proper. place, that in the bill of re- 
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view it is averred that the defendants to the original bill 
made the will of Thornton B. Goldsby (senior), deceased, an 
exhibit to their answer. The bill of review contains this 
further averment: ‘“ And your orators and oratrixes further 
show unto your Honor that, as appears on the face of the 
record and proceedings in said cause, the said Boykin 
Goldsby held said tract of land under and subject to the 
terms and provisions of the said will of his father, the said 
Thornton B. Goldsby (senior), deceased, and not otherwise, 
and under no other title or claim. And that by the terms 
and provisions of said will the estate of said Boykin Goldsby 
in said tract of land terminated upon his death without issue, 
and that said Boykin Goldsby died without issue; and that 
thereupon the title and the right to said tract of land, by the 
terms and provisions of said will, reverted and passed to, and 
vested in the heirs at law of the said Thornton B. Goldsby 
(senior), deceased, who are married and described in said bill 
of complaint as amended ; and that the said Sallie C. Goldsby, 
the complainant therein, was not entitled to dower in said 
tract of land, nor in any part thereof.” The bill then states 
the errors complained of in the usual form, with appropriate 
prayer for relief. The will of Thornton B. Goldsby (senior), 
deceased, is not made an exhibit to the bill of review, nor are 
its contents further shown than appears above. The fore- 
going is all the bill of review contains, material to the ques- 
tion we are considering. 

There is appended to this record a certified transcript of 
the original suit, which this bill seeks to review. This 
transcript appears complete, except the single deposition put 
in evidence on that trial. Why this transcript is attached to 
this record, or sought to be made a part of it, we are not in- 
formed, further than that it was sent up in response to a 
certiorari. It is not made an exhibit to the present bill, in 
such form as that we can consider it a part of it.—Rules 17 
and 66, Chancery Practice. Nor does the record of the former 
suit appear to have been consulted in the trial of this cause 
in the court below. We do not consider this attached trans- 
cript as any part of the record before us. 

“Tt is a principle of universal application in pleading, 
founded on reason and good sense, that the title of the plain- 
tiff should be stated with sufficient certainty and clearness, 
to enable the court to see clearly that he has such a right as 
warrants its interference, and the defendant to be distinctly 
informed of the nature of the cause he is called upon to de- 
fend.” —Cockrell v. Gurley, 26 Ala. 405. “ Bills in chancery 
must set forth, not the evidence, but every material averment 


of fact necessary to plaintiff's right of recovery. So complete 
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must be the averments of fact, that on demurrer, or decree 
pro confesso, the court can, without evidence, be able to per- 
ceive and aflirm that complainant is entitled to the relief 
prayed. . . The averments in the present bill, which, it 
is contended, take this case out of the operation of the gen- 
eral disability to contract under which married women labor, 
are but statements of legal conclusions, not averments of 
fact.”— McDonald v. Mobile Life Ins. Co. 46 Ala. 468 ; Duck- 
worth v. Duckworth, 35 Ala. 70. And we may add that in 
bills of review, stronger reasons apply why there should be 
strictness in the averment, than in most classes of suits. 
Such bill shows on its face that it seeks to have a review, or 
reconsideration of some question upon which the same court 
has once made a final ruling. The rule is, not to presume 
error, but to require that it be strictly shown. We presume 
everything in favor of the primary court’s correct ruling, 
which the record does not disprove.—1 Brick. Dig. 781, sec- 
tions 118 to 120. In Caller v. Shields, 2 Stew. & Por. 417—a 
case of bill of review, and well considered—this court said, 
that relief would not be granted on vague and uncertain alle- 
gations. This was but affirming that the error, to justify re- 
lief, must be apparent—must be made to appear. It is not 
enough to raise a doubt. The error must be clearly shown 
to authorize a bill of review, which, under our liberal system 
of appeals, can rarely become necessary. 

Story, in his Eq. Pl. section 420, speaking of the frame of 
a bill of review, says: “In a bill of this nature, it is neces- 
sary to state the former bill and the proceedings thereon, 
the decree, and the point in which the party exhibiting the 
bill of review conceives himself aggrieved by it.” Daniel, in 
his work on Ch. Pl. & Pr., marginal page 2064, gives the form 
of a bill of review. We omit the formal parts. He says, i- 
sert the original bill—recite the substance of answer—insert the 
recital (of facts) and decree. These directions come in paren- 
thesis, after giving the formal parts of the bill. In 2 Barb. 
Ch. Pr. 561, is also a form given for such bill. Omitting the 
formal parts which he gives, he directs, parenthetically, in- 
sert substance of original bill—set out prayer verbatim—ansert 
substance of answer—set forth decree. In Turner v. Berry, 3 
Gilman, 541—a ease of bill of review, the court said: “There 
is another fatal defect in this bill, and that is, that it does 
not recite or give the substance of the record of the former 
suit. . From the the very nature of the proceeding, it 
is manifestly necessary to state all of the proceedings in the 
original cause, except the evidence on which the court found 
the facts on which it proceeded to render a decree.” 

Applying these principles, we do not think the bill in the 
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present case is sufficient. It fails to set out, in /we verba, or 
in substance, the clause in Thornton b. Goldsby’s will, un- 
der which it is alleged the Chancellor erred in decreeing 
dower to the appellee. True, it avers, first, that by the death 
without issue of Boykin Goldsby, her husband, the*title of 
the land, out of which dower was carved, passed by executory 
devise, under the provisions of said will, to the heirs at law 
of said testator, T. B. Goldsby ; and second, that the said 
Boykin Goldsby (husband of appellee), held said tract of 
land under and subject to the will of his father, the said T. 
B. Goldsby, and not otherwise, and under no other title or 
claim ; that by the terms and provisions of said will the 
estate of said Boykin Goldsby terminated upon his death 
without issue, and thereupon, the title and right to said tract 
of land, by the terms and provisions of said will, reverted 
and passed to complainants, the heirs of said T. B. Goldsby, 
and said appellee was not entitled to dower therein. These 
averments are but statements of conclusions, not of fact ; 
and, under the rules stated above, must be held insufficient. 
The will, or its substance, should have been brought before 
us as an averred fact; not as an asserted result from its un- 
communicated terms. We must, from the face of the bill 
itself, be able to see clearly and confidently, that the court 
committed an error of law, within the remedial line the au- 
thorities mark out. All that is averred in this bill may be 
true, and we must presume it is ; Boykin Goldsby’s estate may 
have terminated outright, when he died without issue, and 
yet, by some other provision of Thornton B. Goldsby’s will, 
his surviving widow may have been entitled to dower in the 
lands. In favor of the correct ruling of the:Chancellor, we 
must indulge every reasonable presumption which the record 
does not affirmatively repel. Hollingsworth v. McDonald, 2 
Har. & Johns. 230, was a case of bill of review, and tends to 
support these views. 
. Affirmed. 
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Prince v. Prince. 


Bill in Equity to Cancel the Deed of a Married Woman to her 
Statutory Separate Estate, to compel the Conveyance to the 
Wife of Lands Bought with Money, a part of her Statutory 
Separate Estate, and to have an Account taken of Rents and 
Profits of the Lands while out of her Possession. 


1. The statutory sepurate estate of wife, deed of trust to.—The statutory sep- 
arate estate of a wife is not subject to encumbrance to secure her husband’s 
debt. When her estate is conveyed in trust for this purpose, neither the 
trustee or the beueficiary acquires any right cognizable in a court of law or 
equity. 

2. The same; absolute conveyance of.—The true construction of the con- 
stitution and statutes prohibits and invalidates even a properly certified and 
absolute deed, when made to secure payment of the husband’s debt. 

3. Same; limitations of prohibitory principle. —The conveyance is binding 
where the wife takes an interest in lands for the payment of which a mortgage 
is given, and binding on the husband surviving his wife, and pusses his life 
estate when the conveyance contains a warranty; aud when the conveyance is 
made or contract entered into in the exercise of implied or express powers 
conferred by statute ; xand when the husband, having a legal title, and the wife 
a secret equity merely, a conveyance is made to a bona fide purchaser without 
notice. 

4. Same.—All parties dealing with lands, the legal title to which is in the 
wife, are charged with a kuowledge of their status and ownership. 

5. Compromise of claim.—When a claim is absolutely and clearly unsus- 
tainable at law or equity, its compromise constitutes no sufficient legal con- 
sideration. 


AppEaL from Chancery Court of Marengo. 

Heard before Hon. CHArLes TURNER. 

The original bill in this cause was filed July 3, 1875, by 
Arabella Prince, through her next friend, Oliver P. Boddie. 
The bill alleged that some of the land in question was in the 
possession of J. S. Ryall, and situated in Marengo county, 
and that said Ryall neld under a conveyance made by A. C. 
Hargrove and H. C. Vaughn, said Hargrove and Vaughn be- 
ing administrators of the estate of E. B. Vaughn. E. B. 
Vaughn was the beneficiary of a trust made to Oliver H. 
Prince by John H. Prince, the husband of Arabella C. Prince, 
complainant. This deed of trust conveyed lands, the statu- 
tory separate estate of complainant, that had come to her 
through devise by her father, John E. Boddie. The lands 
in question were conveyed by John H. Prince and Arabella 
C. Prince, his wife, to A.C. Hargrove and H.C. Vaughn, on a 
compromise of a claim’ they held as administrators of the 
estate of E. B. Vaughn against John H. Prince himself. 
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The bill showed, further, that John H. Prince had used 
monies belonging to the statutory separate estate of his wife, 
the complainant, to purchase of Edwin A. Glover a tract of 
land containing one hundred and sixty acres, and took a deed 
from said Glover to himself. 

The bill prayed, that Johu H. Prince should be compelled 
to convey these 160 acres to complainant, and that A. C. 
Hargrove and H. C. Vaughn be required to cancel the deed 
made to them by complainant and her husband; and that 
J. 8. Ryall be decreed to surrender possession of the land 
bought by him of Hargrove and Vaughn, now claimed as the 
property of complainant, and a part of her statutory separ- 
ate estate. The conveyance made by John H. Prince and 
his wife to A. C. Hargrove and H. C. Vaughn, contains the 
following clause : This indenture, made this the 18th day of 
February, in the year of our Lord one thousand eight hun- 
dred and sixty-nine, between John H. Prince and Arabella 
C. Prince, the wife of said John H., parties of the first part, 
and H. C. Vaughn and A. C. Hargrove, as administrators of 
the estate of E. B. Vaughn, deceased, parties of the second 
part, witnesseth : “That whereas, the parties of the second 
part, in pursuance of an agreement in writing made and en- 
tered into by the parties to this indenture on the 13th day of 
January, 1869, to prevent litigation and to settle the matters 
in dispute between them growing out of a certain promis- 
sory note for ten thousand dollars, executed on the 2d day 
of March, 1860, and a deed in trust executed by the parties 
of the first part on 21st day of April, 1560, conveying to O. 
H. Prince, trustee, eight hundred and fifty-two acres of land, 
more or less, situated in the county of Marengo, and State 
of Alabama, to secure the payment of said promissory note ; 
which note and deed were both held by said parties of the 
second part, as administrators, &c., as aforesaid, have made 
application to the Probate Court of Tuscaloosa county for 
an order authorizing them to compromise with the parties of 
the first part ; and, whereas, said court did, on the 15th of 
January, 1869, grant an order authorizing said compromise ; 
and whereas, said parties of the second part have given up 
said promissory notes and cancelled said deed in trust in 
pursuance of said agreement; and whereas, the party of the 
second part have at, and before, the sealing and delivery of 
these presents, paid to the said parties of the first part, the 
sum of twenty-five dollars, lawful money of the United States, 
the receipt of which the parties of the first part do hereby 
acknowledge ; now, therefore, in consideration of the prem- 
ises, the parties of the first part have granted, bargained, 


sold and conveyed, etc.” This deed was to 532 acres of land. 
VoL, LXVII. 
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One hundred and sixty acres of the land conveyed was the 

land bought of Edwin A. Glover by John H. Prince, with a 

note belonging to the statutory separate estate of his wife, 

_ complainant, but the deed to which was made to him 

alone. 

The written agreement that was made the basis of the deed 
contained the following clause : “ Whereas, the parties of the 
first part have taken legal steps to have said land sold in 
pursuance of said deed of trust; and whereas, there arel 
some doubts as to the validity of said conveyance; and- 
whereas, protracted litigation is threatened ; now, therefore, 
to prevent litigation, and to settle the matters in dispute, the 
parties aforesaid do covenant and agree as follows,” ete. 
This conveyance was made, and the administrators sold the 
land, thus conveyed, to J. S. Ryall, one of the parties to the 
bill, and gave him title. 

On final hearing the Chancellor dismissed the bill, and the 
complainant took an appeal. 


EvGene McCaa, for appellant. 
G. G. Lyon & B. B. Lewis, for appellees. 


SOMERVILLE, J.—The deed of trust, executed by the 
complainant and her husband, on the 21st of April, 1860, to 
O. H. Prince, as trustee, was, under the repeated decisions 
of this court, void and of no legal validity, as against the 
wife. The debt secured was that of the husband, and the 
property conveyed was the statutory separate estate of the 
wife. Her property was not legally subject to be thus en- 
cumbered, and neither Prince, the trustee, nor E. B. Vaughn, 
the beneficiary, acquired any rights under it, cognizable in 
either a court of law or of equity—Bibb v. Pope, 43 Ala. 190 ; 
Denechaud v. Berry, 48 Ala. 591; Thomas & Co. v. Rembert’s 
Adm’r, 53 Ala. 561. 

The provisions of the constitution and statutes, creating 
this character of estate, have been construed to prohibit its 
conveyance, where it is done in payment or satisfaction of 
the husband’s debt, even by absolute deed ; and although the 
deed is executed jointly by husband and wife, and is proper- 
ly attested, or acknowledged before an officer, as required in 
such cases by the statute.— Weil & Bro. v. Pope et al., 53 Ala. 
585. 

There are, however, some just limitations upon this pro- 
hibitory principle. Where the debt secured by mortgage is 
given for the purchase-money of lands conveyed to the wife, 
the conveyance is. binding.—S/rong and Wife v. Waddell, 56 
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Ala. 471. Or where there are covenants of warranty in such 
conveyance, though void against the wife, they are so far 
valid against the husband as to pass his life estate in his 
wife’s lands, in the event of his surviving her.—Chapman et 
al. v. Abrahams, 61 Ala. 108. Or where a conveyance is made, 
or contract entered into, in the exercise of some express 
power conferred on the wife by statute, or in the exercise of 
an implied power necessary and proper in carrying out such 
express power.-—Beeton v. Lellick, 48 Ala. 226. Or where the 
legal title of the wife’s property is in the husband’s name, 
with a mere secret equity in the wife, a bona jide purchaser 
for value, without notice of such equity, may obtain a good 
title.— Holly v. Flournoy, 54 Ala. 99. 

In this case, the title of all the lands in controversy was 
originally in the complainant, Mrs. Prince, except the tract 
of 160 acres purchased from Glover by her husband, John 
H. Prince, October 23, 1849. The deed to the latter was 
made directly to him, without words of recital or conveyance, 
sufficient to put one on inquiry as to the interest claimed by 
the wife. 

It is not argued that E. B. Vaughan, the beneficiary of the 
deed of trust made to O. H. Prince, is a bona fide purchaser 
for value, in as much as his claim, secured by this convey- 
ance, was a pre-existent debt, and not one created on a co- 
temporaneous consideration.— Alexander v. Caldwell, 55 Ala. 
517. 

Nor could this defense be set up by the appellee Ryall, 
unless his vendors, the administrators of E. B. Vaughn, 
could successfully do so. He was a purchaser at a judicial 
sale made under order of the Probate Court, and the doctrine 
of caveat emptor applied to him.—Fore, Adm’r, v. McKenzie, 
58 Ala. 115. 

These considerations authorize a distinction to be made 
between these lands. So far as concerns that portion of them 
which complainant acquired by devise from her father, John 
KE. Boddie, there is little difficulty in reaching a proper con- 
clusion. The legal title of these lands was in her. All the 
parties dealing with them, as mortgagees or vendees, are pre- 
sumed to be advised, and are charged with a knowledge of 
their status and ownership. As asserted by Lord Mansfield, 
in Keech v. Hall, Doug. 22: “ Whoever wants to be secure 
when he takes a lease, (makes a purchese), should inquire 
after and examine the title deeds.” The mortgage of these 
lands was a nullity, and the attempted conveyance of them 
by deed passed no title to the administrators of E. B. 
Vaughn. ; 


Vor.. LXVIT. 
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The 160 acre tract purchased from Glover stands on a dif- 
ferent basis. The title of this was in John H. Prince, and 
not in his wife. The administrators of Vaughn had no 
knowledge or information of Mrs. Prince’s latent equity. 
They knew no facts which could possibly awaken their in- 
quiry. In purchasing it, they parted with value, in giving 
up and cancelling the $10,000 note due by John H. Prince 
and his sureties to their intestate, to say nothing of the nom- 
inal consideration of the twenty-five dollars paid at the time 
to complainant. 

The Chancellor correctly found that the vendees of this 
tract were bona jide purchasers for value without notice of the 
defect in title. They must, therefore, be protected as such. 

It has been insisted with earnestness, in this case, that 

-this was a compromise of a doubtful claim between com- 
plainant and the administrators of Vaughn, and on this ac- 
count the deed ought to be sustained in its entire integrity. 
We do not think this view of the case assists the matter. 
It is very true, that the law greatly favors the compromise of 
doubtful rights or demands, and such a compromise, when 
made bona fide, is a sufficient legal consideration for a con- 
tract or promise, even though it subsequently appears that 
the demand or claim was unfounded. And such is the case, 
whether a suit is pending or not.—Allen and Wife v. Prater, 
30 Ala. 458 ; Wyatt v. Evins, 52 Ala. 285; Sims v. Lee, MSS. 
Dec. T. 1880. 

But, when a claim is absolutely and clearly unsustainable, 
at law or equity, its compromise constitutes no sufficient 
legal consideration.—1 Addison on Contr. § 14, note 1 ; Sav- 
ings Bank v. Concord, 15 N. H. 119. It is said that, at the 
time this compromise was effected, this court had not an- 
nounced its conclusion holding such mortgages to be void, 
and that it presented a grave matter of doubt among mem- 
bers of the legal profession. The facts, however, were un- 
disputed, and the only doubt was as tothe law. The statutes 
on this subject were then as fully promulgated as now. Every 
one was required to know their proper construction, and 
neither ignorance nor doubt was any excuse.—Jynorantia 
facti excusat ; ignorantia juris non excusat.—Pel. Leg. Max. 
p- 100. 

In the case of Sims v. Lee (MSS. Dec. T. 1880), a compro- 
mise was sustained, involving a tract of land in which the 
wife claimed an equity, based on the alleged conversion of a 
portion of her statutory separate estate by the husband, the 
title having been taken in his name. The fact of such con- 
version, or investment, was there controverted. The com- 
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promise was based on doubts entertained of a /act, not of 
the /aw, nor was it a mixed doubt of fact and law. 

The decree of the Chancellor, dismissing complainant’s 
bill is reversed, and the case is remanded for further pro- 
ceedings in accordance with this opinion. 


Scarborough v. Malone et als. 
Action on Official Bond of Sheriff. 


1. Attachment lien; replevy.—Replevy of property attached, does not destroy 
or impair the lien created by the attachment. 

2. Same; levy of second attachment; when wrongful.—The subsequent levy 
of a second attachment, not in subordination to the lien of the first attach- 
ment, is wrongful, aud it is wrongful for the sheriff to deliver the property to 
the plaintiffs in the second attach went. 

3. Levy of second attachment ; delivery of property to plaintiffs in; sureties on 
replevin bond, when discharged. —The levy of a second attachment, and the de- 
livery of the property to the plaintiffs in the second attachment, discharges 
the sureties on the replevin bond in the former attachment from all liability. 
(Cordaman v. Malone, 63 Ala. cited and approved.) 

4. Altachment ; liability of sheriff for non-feasance or misfeasance.—A sheriff 
is liable for misfeasance or nonfeasance in the exercise of the powers con- 
ferred on him by law. And, where a sheriff seized property under a junior at- 
tachment, taking it from the possession of the sureties on the replevin bond 
iu the first attachment, and thereby discharging them from their liability on 
such bond. Held, It was the duty of the sheriff to keep the property safe, so 
that it would be forthcoming to answer the first levy which was the prior lien. 
Held further, That the neglect of such duty was nonfeasance ; and the delivery 
of such property to the plaintiffs in the second attachment suit, whereby they 
were enabled to exercise ownership over it, so that it could not be reached and 
subjected to the prior lien, was misfeasance, rendering the sheriff liable to the 
plaintiffs in the first attachment for all the damages they sustained. 

5. Sheriff; notice lo, of levy by his predecessor, necessary to fix his liability. 
Where a prior levy is made, not by a sheriff but by his predecessor in office, 
notice to him of such levy is necessary to fix his liability. 

6. Same ; notice to deputy, when equivalent to notice to sheriff.—Notice to a 
deputy, appointed by a sheriff, and authorized to make a levy of an attach- 
meut, at the time he makes such levy and takes possession of the property, of 
the existence of a former lien, is notice to the sheriff. 

7 Altachment lien ; ownership of property.—The ownership of chattels is not 
divested by the levy of an attachment. The levy creates an inchoate lien, de- 
pendent on the judgment. If the judgment is obtained, the lien relates back 
to the levy, and is superior to all snbsequent liens, alienations, or transfers. 

8. Charge of court, when no conflict in the evidence.—Where the evidence is 
without conflict, it is the duty of the court to refer its credibility to the jury, 
and, on request, to charge directly on the effect of such evidence. 


AppEAL from the Circuit Court of Pike. 

Tried before the Hon. H. D. Crayton. 

Appellees, George T. Malone and C. J. Knox, as surviving 
partners of the firm of Knox, Malone & Knox, brought this 
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action against appellant in August, 1850, for five hundred 
dollars, with interest from the Ist of November, 1876, for 
damages for the breach of appellant’s bond as sheriff of Pike 
county. The sureties on this bond were not joined as par- 
ties defendant. The breach alleged is that appellant, while 
in the discharge of his duty as sheriff Pcl Jevied an at- 
tachment in favor of Coleman & Wiley, against D. D. Barr 
and J. W. Barr, apon four bales of cotton ; that before the 
time this levy was made the same property had been levied 
upon by one Segars, the predecessor of appellant in the office 
of sheriff, under an attachment for rent in favor of appellees 
as surviving partners aforesaid. That at the time appellant 
made said levy he knew of the prior levy by his predecessor 
in office, and that after appellant had made said levy and ob- 
tained possession of the cotton aforesaid, he permitted the 
same to be taken by Coleman & Wiley, who sent the cotton 
out of the State, and that the attachment suit of appellees 
resulted in a judgment against said Barr, and which was 
wholly unsatistied. The complaint further ~ that the 
attachment suit of Coleman & Wiley had been dismissed by 
the plaintiffs therein. 

All of the material facts alleged in the complaint were sub- 
stantiated by the evidence. It was shown that the cotton 
levied on under the attachment issued in behalf of appellees 
had been levied upon said cotton, and that the same had been 
replevied by Barr, who, by agreement, had left it in the pos- 
session of one Cordaman, one of the sureties on the replevin 
bond, to be held by him to await the result of the first attach- 
ment suit; that the deputy of appellant, one Golson, came to 
said Cordaman and demanded said cotton ; that when such 
demand was made said deputy was informed that said cotton 
had been levied on at the suit of appellees, had been re- 
plevied, and was held by said Cordaman as surety on the re- 
plevin bond. It was further shown that said deputy took 
said cotton and carried it to Troy, where said Coleman & 
Wiley did business, and deposited in a warehouse there ; 
that Coleman & Wiley obtained the receipts of said cotton 
and delivered them to the warehousemen, and at their direc- 
tion the cotton was shipped out of the State, Coleman & 
Wiley indemnifying warehousemen therefor. This was sub- 
stantially all the evidence. The defendant objected to the 
evidence of notice to the deputy sheriff of the levy of the first 
attachment, but the court overruled the objection. Upon 
this evidence the court, at the request of the plaintiff, charged 
the jury that if they believed'the evidence, they must find for 
the plaintiff. 
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The giving of this charge, and the admission of the testi- 
mony objected to, are here assigued as error. 


M. N. Car.isxez, for appellants. 
W. H. Parks, and Jno. D. Garver, for appellees. 


BRICKELL, C. J.—In Cordaman v. Malone, 63 Ala. 556, 
we held the levy of the attachment of Knox and Malone, 
created a prior lien on the cotton, to recover the value of 
which is the object of the present action; that the replevy 
of the cotton did not destroy or impair the lien ; that the 
subsequent levy of a second attachment, not in subordination 
to the lien of the first was wrongful; that it was wrongful 
in the sheriff to deliver the cotton to the plaintiffs in the 
second attachment ; and that the second levy and delivery 
of the cotton to the plaintiffs in that attachment, discharged 
the sureties in the replevin bond from all liability. 

A sheriff is liable for nonfeasance, or misfeasance, in the 
exercise of the powers entrusted to him by law, or in the dis- 
charge of the official duties imposed by law. Having seized 
the cotton under the junior attachment, taking it from the 
possession of the sureties in the replevin bond, thereby dis- 
charging them from liability, it was the duty of the appellant 
to keep it safely, so that it would be forthcoming to answer 
the first levy which was the prior lien. The neglect of this 
duty was nonfeasance, and the delivery of the cotton to the 
plaintiffs in the second attachment, whereby they were 
enabled to exercise ownership over it, sending it without the 
State, so that it could not be reached and subjected to the 
prior lien, was misfeasance rendering him liable to the plain- 
tiffs in the first attachment for all the damage they sustained. 
Griffin v. Isbell, 17 Aia. 184. 

The prior levy not having been made by appellant, but by 
his predecessor in office, notice to him of the levy, and that 
the cotton was in fact then in the custody of the law, subject 
to the lien of the first attachment, was necessary to fix his 
liability. Notice to the deputy he had appointed and author- 
ized to make the levy, at the time he made the levy, and took 
possession of the cotton, was notice to the appellant, whether 
the deputy, as he was in duty bound, communicated it to him 
or not. It is a necessary and elementary principle, that no- 
tice to an agent acting in the line of his authority, while 
transacting the business of the principal, is notice to the prin- 
cipal. Whoever employs, and authorizes another to act for 
him, is subjected to all the consequences which would attach, 
if in person he had transacted the business the agent trans- 

Vou. LXV. . 
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acts.—Wharton on Agency, $177. The evidence of Wood, 
and of Nall, that they informed the deputy of the levy of the 
first attachment, and that it was in the possession and care 
of Cordaman, one of the sureties in the replevin bond, was 
proper and admissible, and the court below would have erred 
if the objection made to it had been sustained. 

The ownership of chattels is not divested by the levy of 
an attachment. The levy, however, creates an inchoate lien 
dependent upon the judgment. If judgment is obtained, the 
lien relates back to the levy, overriding and superior to all 
subsequent liens and all alienations, or transfers, the owner 
may make. No instructions Barr may have given either the 
warehouseman, with whom the cotton was deposited, or the 
appellant, as to turning over the cotton to Coleman & Wiley, 
or making any other disposition of it, could relieve the ap- 
pellant from the duty of holding and keeping it subject to 
the lien created by the levy of the first attachment. Barr’s 
ownership, his power of the disposition of the cotton, was 
subject and subordinate to that lien, and it was a wrong in 
whoever had notice of it, to yield obedience to his instruc- 
tions, if the effect was to impair it. There was no error, con- 
sequently, in excluding the evidence offered by the appellant. 

The evidence was without conflict; the charge of the court 
refers its credibility to the jury, and if believed, it was clearly 
sufficient to support the action. In such case, it is the duty 
of the court, on request, to charge directly on the effect of 
the evidence. 

We find no error in the record, and the judgment is af- 


firmed. 


Waugh v. Montgomery. 


Homestead Exemption, and Redemption of Land held under a 
Mortgage. 


1. Homestead exemption ; facts in bar of right to.—A man who has not ocen- 
pied premises, and who fails to interpose his claim to have them exempt until 
after the sheriff has sold, is not allowed the benefit of the exemption statutes. 

2. Mortgage credits.—The purchaser of a mortgage debt who receives along 
with the mortgage a portion of the property mortgaged, must apply the prop- 
erty thus acquired to the satisfaction of the mortgage debt ; and proot failing, 
the presumption is that the property thus transferred cancels the debt. 


AprEaL from Dallas Chancery Court. 
Heard before Hon. CuarLes TURNER. 
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In December, 1874, the appellee in this cause obtained a 
judgment in an attachment suit brought in the Circuit Court 
of Dallas county against the appellant, L. H. Montgomery. 
The judgment condemned the interest of Waugh in the land, 
the subject of this suit in Chancery. On the 15th day of 
March, 1875, the sheriff sold the lands and L. H. Montgomery 
became the purchaser. On 11th January, 1873, Mathew R. 
Waugh and his wife, E. A. Waugh, executed a mortgage upon 
this same tract of land to W. H. Couch, to secure payment 
for money and supplies advanced by Couch. This mortgage 
conveyed all the crop of cotton and corn to be grown in 1873, 
on the plantation of said Waugh, and also eight mules and 
all of the lands upon which the attachment was levied. On 
22d January, 1875, Couch transferred the mortgage to Philo 
G. Cocks, a resident of the State of Mississippi, Waugh him- 
self in the meantime having removed from Alabama to Mis- 
sissippi. Waugh’s purpose, as shown by the testimony, in go- 
ing to Mississippi, was to make a crop and then return to 
Alabama. He had taken a lot of mules and horses with him 
to Mississippi. These mules and horses were of those mort- 
gaged toCouch. They were surrendered to Couch, and when 
Couch transferred the mortgage to Cocks, these mules and 
horses were transferred also, as being a part of the property 
securing the mortgage. 

The appellee filed his bill praying that he might be allowed 
to redeem the Jand, and to compel Cocks to account for the 
rents and profits during the time the land was held by him. 

The appellant alleged, by cross-bill, that his removal to 
Mississippi was for the purpose of making a crop only, and 
that the removal was not with the intention of changing his 
residence, and that in consequence the attachment proceed- 
ings which were made the basis of Montgomery’s judgment, 
was illegal. 

The Chancellor directed the register to charge Cocks with 


the value of the mules and of the rent in favor of the ap- 
pellee. 


Fetitows & Jonns, for appellee. 


REID and May, for appellant. (No brief came into the re- 
porter’s hands.) 


STONE, J.—There are two conclusive reasons, not to no- 
tice any others, why Mr: Wangh’s claim of homestead ex- 
emption can not be allowed. First, it is neither averred nor 
proved that he occupied the premises, which he claims as 


exempt. On the contrary, it is shown that neither he nor his 
Vou. LXvn. . 
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family has occupied them since 1873. Second, the claim was 
not interposed, until after the sale by the sheriff, at which Mr. 
Montgomery became the purchaser.—Martin v. Lile, 63 Ala. 
406 ; McConnaughy v. Baxter, 55 Ala. 379; Preiss v. Camp- 
bell, 60 Ala. 635. This disposes adversely of all claim as- 
serted by Waugh. 

If Mr. Cocks has any claim under the mortgage transferred 
to him by Couch, he has been very remiss in asserting it. 
The mortgage secured only one thousand dollars. If the ad- 
vances Couch made exceeded that sum, the mortgage did not 
secure the excess. Of this one thousand dollars, Cocks paid 
six hundred, and had turned over to him six or eight mules 
and horses, covered by the mortgage, which was afterwards 
assigned to him. Prima facie he was liable for the value of 
this stock so turned over, or rather, it was a payment to him, 
pro tanto, of the claim he asserts under the mortgage. If this 
is susceptible of explanation, Cocks and Waugh could have 
explained it. Neither of them was examined as a witness, 
either in chief, or on the accounting before the register. The 
Chancellor did not err in decreeing that the value of the 
mules and horses should be a credit on the mortgage debt, be- 
cause, first, Couch took possession of them under the mort- 
gage ; and when Cocks paid the six hundred dollars, they 
were handed over on his order. In taking the account, 
neither Waugh nor Cocks offered any proof; and there were 
no exceptions filed to the report of the register. In these 
conditions, we think the Chancellor was right in presuming 
that Cocks had no rightful or valid claim, to be enforced 
against the land. 


Tne decree of the Chancellor is affirmed. 


Miller, Adm’r, v. King. 
Action on a Promissory Note. 


1. Testimony of husband and wife, for or against each other.—Husband and 
wife are competent witnesses for or agrinst each other, when not required to 
disclose confidential communications. 

2. Proper action, when goods or choses in action are, by a wrong-doer, subse- 
quent to his tort, converted info money. —When goods or choses in uction are con- 
verted by a wrong-doer into money, subsequent to the tort, giving the cause 
of action, the owner may waive the tort and recover in assumpsit the money 
received, 

3. Same; when not converted into money.—Trover lies to compel a delivery 
of a note improperly obtained, if on demand delivery is refused; but in this 
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case, not having used the note as money, having converted it simply, there is no 
ground on which the law can raise a promise to pay money for the conversion. 


’ AppeaL from Selma City Court. 

Heard before Hon. JonatHan HaRratson. 

Miller, the appellant in this cause, was the administrator 
of the estate of Elizabeth H. Mitchell. On the first day of 
August, 1858, Elizabeth Mitchell loaned to defendant, King, 
one thousand dollars in currency of par value, with gold in 
return, for which loan the defendant made the plaintiff a 
promissory note for the sum of eleven hundred and thirteen 
33-100 dollars, payable on the first day of January, 1860. 
The testimony was conflicting as to whether the defendant 
renewed the note on January 1, 1860. The defendaut stated 
that mention was made of a renewal, but that no renewal was 
ever made. The defendant introduced testimony tending to 
show that, in the spring of 1863, he gave his wife five hua- 
dred ($500) dollars in Confederate treasury notes, to be paid 
to the plaintiff, Elizabeth Mitchell. The receipt for this pay- 
ment, signed by Elizabeth Mitchell, had been lost, and de- 
fendant offered to prove the payment by his wife, and the 
court allowed her to testify tothe fact. The testimony of the 
defendant tended to show that the remainder due on his note 
was paid by him to an authorized agent of plaintiff in Con- 
federate States bonds, and that this was done with the con- 
sent and approval of the plaintiff. The note was thereupon 
taken up and destroyed by defendant. The testimony of 
plaintiff tended to show that her consent was never given to 
the payment of the note in the mauner the defendant paid it ; 
that she refused always to accept Confederate States bonds 
in discharge of the debt, and that she had never made a sub- 
sequent ratification of her agent’s act in surrendering defend- 
ant’s note for cancellation or destruction. 


Larstey & NELSON, for appellant, with whom was Taos. H. 
Warts, Sr. 


Perrus, Dawson & TruumMan, and Brooks & Roy, for ap- 
pellee. 


BRICKELL, C. J.—1. The statute removing interest as 
disqualifying a witness, on abolishing incompetency because 
of the ietion of parties to suits, very svon after its enact- 
ment, was construed as rendering husband and wife compe- 
tent witnesses for or against each other, when they were not 
required to disclose confidential communications.— Robinson 
v. Robinson, 44 Ala. 234; Lang v. Walters, 47 Ala. 625; Row- 
land v. Plummer, 50 Ala. 193 ; Sumner v. Cooke, 51 Ala. 521 ; 
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Chapman v. Holding, 60 Ala. 533. Subsequent to the larger 
number of these decisions, the statutes were revised, and 
there was no alteration or change made in the statute re- 
ferred to; and of consequence, it must be taken that it was 
re-enacted with a knowledge of the repeated construction it 
had received, from which we cannot now depart. 

2. When goods, or choses in action, are by a wrong-doer 
converted into money, the owner may waive the tort, and re- 
cover the money received.—l Brick. Dig. 150, $$ 227-29. 
The rule applies, however, only when subsequent to the tort, 
which, of itself, gave a cause of action, there has been the re- 
ception by the wrong-doer of money, or that which he 
received as the equivalent of money, for the property of the 
"geonrg If the appellee improperly obtained possession of 
1is note from Mrs. Mitchell, trover for its conversion could 
have been supported against him, if on demand he had re- 
fused to deliver it. And if he had subsequently used it as 
money in any transaction, the conversion could have been 
waived, and assumpsit for the money, the amount for which 
he had used it, could have been supported. But, not having 
used it as money—simply having converted it, there is no 
ground on which the loan cau raise a promise to pay money 
for its conversion. 


Affirmed. 


Holmes v. Richards. 


Bill in Equity to enforce Vendor's Lien on Land. 


1. Vendor's lien ; when purchaser cannot resist, on account of defect in title. 
A purchaser of land under an executory contract, having expressly stipulated 
for a posiponement of payment of the purchase-money until the termination 
of a pending suit involving his vendor's title, and for a rescission of the con- 
tract ‘if said litigation terminate unfavorably to the interest of R.” (vendor), 
“so that he cannot make good and valid titles to said lot ;’ and having re- 
ceived possession under the contract, and still retaining it,—cannot resist a 
bill to enforce payment of the purchase-money, on account ot the defect in the 
vendor's title, or his inability to comply with the terms of the contract, when 
it appears that the suit was decided in favor of his vendor, on the ground 
that the adverse party, having been adjudicated a bankrupt, could not assert 
any right under the contract alleged by him, and the assignee in bankruptcy 
has become barred by the lapse of time. 


APPEAL from the Chancery Court of Chambers. 

Heard before the Hon. N. S. Granam. 

The bill in this case was tiled on the 8th May, 1878, by 
Evan G. Richards, against John A. Holmes and J. J. Mc- 


Lemore and wife; and sought to enforce a vendor's lien for 
(37) 
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the unpaid purchase-money of a house and lot in the town of 
La Fayette in said county, or a one-third interest therein, 
sold by said Richards to said Holmes by a contract made and 
entered into between them on the 8th December, 1873. By 
the terms of the contract of sale, Holmes paid g20 in cash, 
and executed his promissory note for $260, payable to said 
Richards on the Ist December, 1874; and Richards executed 
and delivered to Holmes his bond for title, in the usual form, 
conditioned to make, or cause to be made, “to said Holmes, 
his heirs or assigns, good and valid titles to said third in- 
terest in said lot, on the full payment of said note. At the 
same time, and as a part of the same contract, the parties 
both signed another writing, which recited the execution of 
the note and bond for title, and contained the following addi- 
tional stipulations: “And whereas said one-third interest of 
said lot is now in litigation between said Richards and Benja- 
min F’. Rea, now it is agreed, as a part of the consideration 
of said sale and purchase, that if said litigation should not 
be settled or determinated before the first day of December, 
1874, that the payment of said note of $260 is to be post- 
poned until said litigation about said lot is settled or deter- 
mined ; but said note is to draw interest from maturity, till 
paid. Bt it is further agreed, that if said litigation terminate 
unfavorably to the interest of said Richards, so that he can- 
not be able to make good and valid titles to said one-third 
interest in said lot; then, and in that case, said contract of 
sale and purchase is to be void; said Richards paying back 
to said Holmes the said twenty dollars, without interest, and 
delivering up said note ; and said Holmes delivering up the 
possession of said one-third interest, free of rent for the time 
occupied. Signed in duplicate,” &&«. McLemore and wife 
were joined as defendants, on an allegation that Holmes had 
sold and conveyed the lot to them, and that they were in 
possession when the bill was filed. 

In the Chancery suit of Rea against Richards, mentioned 
in the writing above set out, the bill was filed by Rea on the 
7th June, 1873, and sought to enforce the specific pe:form- 
ance of a contract, by which, as alleged, said E. G. Richards 
sold to Rea, as trustee for his wife, an undivided one-third 
interest in said house and lot, and, the purchase-money hav- 
ing been paid in full, to compel the execution of a conveyance. 

On final hearing, on pleadings and proof, on that case, in 
March, 1874, the Chancellor dismissed the bill, on the ground 
that, as stated in his decree, “that equity does not require a 
specific performance of the contract, as the proof shows it to 
be ;” and his decree was affirmed by this court on appeal, 
during its December term, 1876, on the ground that the right 
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to enforce the alleged contract, if any was shown, had passed 
to the assignee in bankruptcy of said Rea, who had been 
adjudicated a bankrupt before the filing of his bill.—See the 
report of the case in 56 Ala. 396. The bill in this case 
alleged that, after the termination of that litigation by the 
decision of the Supreme Court, the complainant tendered a 
deed, with full covenants of warranty, to the defendant 
Holmes, and demanded payment of his note for the purchase- 
money ; and that said defendant refused to pay the note, and 
continued in the possession of the house and Jot until he 
sold and conveyed to McLemore and wife. There was no 
dispute as to the terms of the contract between the parties, 
as shown by the writings executed by and between them ; 
but Holmes, in his answer, insisted that the decision of the 
chancery suit in favor of Richards did not give him a good 
title to the house and lot, such as the contract between the 
parties contemplated, but only determined that, if Rea ever 
had any cause of action, it had passed to his assignee in 
bankruptcy, who was not a party to that suit ; that Richards 
in fact am no valid title to the interest in the house aud lot 
which he contracted to sell and convey, and that said interest 
really belonged to a railroad company, of which Richards was 
president and attorney. The facts shown by the record, in 
reference to these matters, are not material as the case is here 
presented. Holmes incorporated in his answer a demurrer 
to the bill for want of equity, and prayed that answer might 
be taken as a cross-bill, asking a rescission of the contract 
between him and Richards, a cancellation of the note, &c. 

The Chancellor overruled the demurrer to the bill, and 
on final hearing on pleadings and proof, dismissed the cross- 
bill, and rendered a decree for the complainant; and his 
decree is now assigned as error. 


DowbELL & Hoimes, for appellant. 


E. G. Ricwarbds, pro se, contra. 


BRICKELL, C. J.—The agreement between Richards and 
Holmes stipulated and appointed the contingency, on the 
happening of which the contract of sale was to be rescinded, 
and the parties placed in statu quo. That contingency has 
not occurred, and it is now legally impossible that it can ever 
occur. If there was a valid executory agreement of sale 
made by Richards with Rea, by the terms of which Rea ac- 
quired an equitable title to Richard’s estate in the premises, 
on Rea’s bankruptey, all right to enforce the agreement vested 
in his assignee. The right of enforcing it the assignee has 
long since lost by the lapse of time. The suit instituted by 
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Rea, referred to in the agreement, was determined adversely 
to him; and the agreement with him is not now an incum- 
brance or cloud on Richard’s title. It was only in reference 
to that suit, and its termination adversely to Richards, sup- 
porting the equity claimed by Rea, that Holmes stipulated 
to be relieved, or Richards consented to relieve him from 
liability to pay the purchase-money. That event not having 
happened, there is no equity in his claim toa rescission of 
the contract of purchase. 

Taking the case in all its aspects, it is the one of not infre- 
quent occurrence, a vendee in possession, enjoying all the ben- 
efits of the contract of purchase, and yet seeking to escape 
its obligations, by disputing the title of his vendor. There 
was no fraud practiced on the vendee. He was fully informed 
of the nature and character of the vendor’s title. It was 
that title, when the particular incumbrance, or cloud, to 
which the agreement refers, was removed, he contracted to 

urchase, and was satisfied to acquire. Against that incum- 

rance or cloud, and against all loss by reason of it, he care- 
fully guarded himself, by stipulating for delay in the pay- 
ment of the purchase-money, until it was removed, and, if it 
was not removed, by stipulating for a rescission of the con- 
tract. The cloud orincumbrance no longer exists; it can 
never involve him in loss, unless he passively submits to, or 
connives in its assertion. The contract into which he has 
entered, good faith and equity require him now to pay the 
purchase-money. 


Affirmed. 


Ogletree v. McQuaggs et al. 
Bill in Equity to Enjoin the Erection of a Dam. 


1. Nuisances; equily has jurisdiction to restrain.—The jurisdiction of courts 
of equity to restrain the commissioa or continuance of nuisances, public or 
private, is well settled, and has been frequently recognized in this court ; it is 
founded on the ability of the court to afford more complete relief than courts 
of law can grant. 

2. Same; when trial of action or issue at law necessary before equity will enjoin. 


- If the thing songht to be prohibited is in itself a nuisance, the conrt will inter- 


fere to stay irreparable mischief, without waiting for the result of a trial at 
law ; and will, according to the circumstances, direct an issue, or allow an 
action at law, and even expedite the proceedings, if necessary, continuing the 
injunction in the meantime. But, when the thing sought to be restrained is 
not necessarily obnoxious, but only may prove so according to circumstances, 
then the court will refuse to interfere until the matter has been tried at law— 
generally by an action, but sometines, where an action could not be properly 
framed, on an issue out of chancery. 
Vou. Lxvul. 
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3. Same; evidence required before equity will declare thing to be without trial of 
issue.—Unless the evidence is full, clear, and convincing, the court will not 
take upon itself to decide, without an issue at law, that a nuisance in fact ex- 
ists, or that a thing which may or may not become a nuisance will so operate. 

4. Mill-dams ; when erection of restrained without acticn at law.—A nuisance 
which operates to destroy health, or to seriously diminish the comfortable en- 
joyment of a dwelling-house, is productive of irreparable mischief, for which 
no adequate remedy at law can be given; and the erection of dams, or other 
obstructions, which materially affect the natural flow of a running stream, 
and injure the health of persons living in the neighborhood, has been re- 
strained by injunction, without waiting the result of an action, or the trial of 
an issue at law. 

5. Same; statutory policy as to erection of, followed in courts of equity.— From 
a very early period in the history of this State, down to the present time, the 
erection of mill-dams, or other similar obstructions of a running stream, have 
been controlled by statutory provisions, which indicate a settled policy to sub- 
ordinate the right of the proprietor to build such structures to the preserva- 
tion of the health of the neighborhood ; and in the class of cases to which 
these statutory provisions relate, the jurisdiction of courts of equity should 
be exercised in furtherance of this policy. 

6. Same ; parties to bill to enjoin erection of. —W here the legal title to lands which 
have been sold to one who intends erecting a pill and dam upon them remains 
in the vendor, he having an immediate right of entry thereon, and having 
made an executory contract of sale of them with full knowledge of the purposes 
to which the vendee intends to devote them, the vendor is, in such case, a 
proper, if not a necessary party, to a bill of injunction to restrain the erection 
of the dam. 


AppEAL from the Chancery Court of Pike. 
Heard before Hon. H. Ausrm. 
The opinion sufticiently states the facts. 


Joun D. Garver, for appellant—The complainant had . 
a right to maintain a billiu equity for an injunction.—See 
Wood’s Law of Nuisances, page 835, § 783, page 711, $ 698, 
note 2, citing Wills v. Hall, 9 Wend. (N. Y.) 315, and page 812, 
$ 769, citing in note 1 the case of the Fishmongers’ Co. v. The 
Last India Co. 1 Dick. 163. “ Where the injury is not sus- 
ceptible of adequate compensation in damages, or where the 
injury is a constantly recurring grievance, a court of equity 
will interfere by injunction.”—Lord Eldon, in Attorney-Gen- 
eral v. Nichol, 16 Ves. 342-3, and in Crowder v. Trickler, 19 
Ves. 617. The jurisdiction of courts of equity to interpose 
by injunction, is well established by the Supreme Court of 
Alabama.—S¢t. James’ Church v. Arrington, 36 Ala. 546, and 
the authorities therein cited ; Rosser v. Randolph, 7 Por. 238. 
Respondents should not be allowed to do by themselves 
what they would not be allowed to do if they sought the aid 
of the statute; that is, “if the aggregate healthfulness of the 
neighborhood would probably be put in peril, or if the inhab- 
itants of the neighborhood, considered as a unit, would proba- 
bly be rendered less healthy by the erection of the proposed 
dam, the order should not be granted.”—AHbllis v. Charman, 
in manuscript. The failure of respondent, McQuaggs, to 
proceed under the statute, conduces strongly to show 











582 SUPREME COURT [Dec. Term, 


[Ogletree v. McQuaggs et al.] 


that the undertaking would fall within the inhibition of 
the statute, and that, at least, in the estimation of the peo- 
ple of the vicinage, “the health of the neighborhood will 
probably be endangered” thereby. The testimony, at least, 
shows a probability that irreparable mischief would be done 
by the erection of the proposed dam. In such a case, a Court 
of Chancery will not make subtle distinctions and refuse re- 
lief merely because there is a bare possibility that the evil 
may be avyoided.—St. James’ Church v. Arrington, supra. 


Parks & Hvupparp, contra.—No decree can be rendered 
against defendant, Croskey, as he denies, under oath, any in- 
terest, and the proof fails to show he is undertaking to erect 
the dam. There is no proof to show he is a party in any 
manner to the erection of the mill. This case is to be distin- 
guished from a case arising under an application to the Pro- 
bate Court to erect a dam ; in this, that when a grist-mill is 
erected under such proceedings, it becomes a legal structure 
to the same extent as if established by legislative act, and 
cannot afterwards be abated, even though it should become 
a nuisance.—Perry v. New Orleans, Mobile & Chattanooga 
R. R. 55 Ala. 424; last paragraph 421, first and second para- 
graphs of opinion; High on Inj. page 292, § 523; Dillon 
on Munice. Corp. § 519, cited in Perry v. N. O., MW. & C. RB. R. 
supra. Hence, the law wisely declares that, if a mill-dam 
‘proposed to be erected under the statute will probably endan- 
ger the health of the neighborhood, it should not be erected. 
Code of 1876, § 2564 [3], and that without any reference to 
any public necessity there may be for it. But in this case, 
as the mill and dam, if erected, may afterwards be abated if 
they should become a nuisance, there is no necessity for the 
caution which the statute impliedly enjoins. The provisions 
of the Code above alluded to, do not affect the right of a man 
to build a dam “on his own hook, and, in this instance, on 
his own land.” They provide a remedy in case such dam be- 
comes a nuisance. Hence, McQuaggs has a right, without 
resorting to a writ of ad quod damnum, to erect the dam, be- 
ing answerable as provided by the statute.—Code of 1876, 
§ 3577 ; Rosser v. Randolph, T Port. 247. 

Section 3577, supra, in declaring a remedy at law, by prose- 
cution, excludes the jurisdiction of chancery.—High on Inj. 
276, § 495. 

The frame of the bill in this case, the averments, and the 
offered evidence, show that complainant undertakes to restrain 
a public nuisance. If so, he must show, in order to maintain 
his suit, that by the erection of the proposed dam he will 


suffer some injury distinct and separate from that suffered by 
Von. LXVI. 
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the public.— Perry v. N. O. & M. & CG. RB. R., supra; 2 Story 
Kq. Jur. § 924 (a); Mayor of Columbus v. Snodgrass, 10 Ala. 
48, and last par. of opinion on page 49; High on Inj. $$ 521, 
522, and note 1. Ogletree shows no such special injury. 

But if the proposed dam is not made out a public nuisance, 
can complainant obtain relief on the idea that it is a private 
nuisance? The rule in such a case is as rigid as in. the 
case of a public nuisance. It must be satisfactorily estab- 
lished to be a strong case of pressing necessity, to enti- 
tle a party to an injunction. A clear and plain case must 
be made out.—-Rosser v. Randolph, supra; St. James’ Church 
v. Arrington, 36 Ala. 548; Ray v. Lyon, 10 Ala. 64; High on 
Tuj. $$ 486, 488, 489. “It will not suffice to show a probable 
or contingent injury, but it must be shown to be inevitable 
and undoubted.”—High on Inj. § 495. 

The right to restrain a nuisance can be lost by laches, and 
permitting its continuance for a length of time that would 
give right by adverse enjoyment.—High on Inj. $$ 494, 507, 
508; Rice v. Moore, 38 Ala. 596. Itappears from the answer 
and proof, that the structure proposed to be re-established 
stood for over ten years. 

The evidence does not show such a strong case of pressing 
necessity as should authorize a Court of Chancery to inter- 
fere by injunction. 


BRICKELL, C. J.—The bill is filed by the appellant to 
restrain the appellees from erecting, for the use of a grist mill 
they are constructing, a dam across a stream not navigable, 
running through their lands near to the city of Troy. The 
material averments are, that the stream upon which the dam is 
to be erected is formed by the confluence of two streams run- 
ning through the city, draining a large part of it, and into 
which much of its sewage is discharged ; that the mill is be- 
ing constructed on the site of a former mill, and the dam will 
collect the waters on the site of the former pond, which has 
been disused for several years, and suffered to grow over with 
briars and other shrubs. The stream will afford but a scant 
supply of water during the summer and fall, and in operating 
the mill in those seasons, much of the ground covered by the 
pond will be alternately flooded and drained. The dam will 
cause much of the deposits from the drainage and sewage 
from the city to collect in the pond; there will be, in conse- 
quence of the undergrowth covering the pond, decay and de- 
composition of vegetable matter. These causes will generate 
malaria, producing disease in a large part of the city, and 
will be pernicious to the health of appellant and his family 
residing in the city near the confluence of the two streams. 
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While the former mill was in existence, sickness did result 
from it, and the appellant lost three children, whose sickness 
aud death, as he was advised by his physician, was from dis- 
ease generated by the pond. The appellees have not made 
application to the judge of probate for an order to erect the 
dam, though it was known to them its erection would be 
resisted. 

The appellee Croskey answers, denying that he is engaged 
or has any interest in the erection of the dam, or ia the con- 
struction of the mill; states that he sold the lands to Mc- 
Quaggs, who desired to rebuild the mill, and the sale being 
on credit, he retained the title as security for the parchase- 
money. McQuaggs answers, and denies the more material 
allegations of the bill; admits he is engaged in the erection 
of the dam and construction of the mill, without having made 
application for an order in the mode prescribed by the stat- 
ute; admits appellaut’s resideuce with his family as stated 
in the bill, but denies that his healih or that of his family 
can be affected by the dam. Much testimony was taken, to 
which reference is unnecessary, in the view of the case we are 
constrained to take. On the hearing, the Chancellor was of 
opinion the evidence did not show that the appellant would 
suffer any other injury from the dam, than such as his neigh- 
bors would suffer, and therefore decreed a dissolution of the 
temporary injunction and a dismissal of the bill. 

The jurisdiction of the courts of equity to restrain the 
commission or continuance of nuisances, public or private, 
is settled, and has been of frequent recoguition in this court. 
1 Brick. Dig. 672, §§ 467-476. The ground of jurisdiction is 
the ability of the court to afford more complete remedies 
than courts of law can afford, bound and tied down to reme- 
dies they are not capable of moulding and adapting to the 
necessities of particular cases, thereby preventing irreparable 
injury, suppressing a multiplicity of suits, and avoiding vex- 
atious and oppressive litigation. As the court is not in the 
exercise of its ordinary jurisdiction, but is interfering to sup- 
ply the deficiencies of legal remedies, it interferes only when 
there is immediate, pressing necessity for the prevention of 
an injury, incapable of adequate compensation in damages at 
law, “or such as, from its continuance or permanent mischief, 
must occasion a constantly recurring grievance, which can 
not be otherwise prevented but by an injunction.”—2 Story’s 
Eq. § 925. The rules laid down by Lord Brougham in the 
leading case of Earl of Ripon v. Hobart, 3 Myl. & Keene, 169, 
respecting the exercise of the jurisdiction, have been here 
adopted. He said: “If the thing sought to be prohibited is 


in itself a nuisance, the court will interfere to stay irrepara- 
Vow. LXvit. 
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ble mischief without waiting for the result of a trial; and 
will, according to the circumstances, direct an issue, or allow 
an action, and if need be, expedite the proceedings, the 
injunction being in the meantime continued. But, when the 
thing sought to be restrained is not unavoidably and in itself 
obnoxious, but only something which may, according to cir- 
cumstances, prove so, then the court will refuse to interfere 
until the matter has been tried at law, generally by an action, 
though in particular cases an issue may be directed for the 
satisfaction of the court, where an action could not be framed 
so as to meet the question.” It may also be laid down as a 
general proposition, that the court will not, unless the evi- 
dence is full, clear and convincing, take upon itself to decide 
that a thing which may or may not become a nuisance, will 
so operate, or that a nuisance in fact exists, without the trial 
of an issue at law.—Cummings v. Barrett, 10 Cush. 186; 
Burnham v. Kenton, 44 N. H. 78; Eastinan v. Company, 47N. 
H. 71; Mason v. Sanborn, 45 N.171; Jushbald v. Barrington, 
4 L. R. Ch. App. 388. 

When the nuisance operates to destroy health, or to dimin- 
ish seriously the comfortable enjoyment of a dwelling house, 
it is in its nature and consequences productive of irreparable 
mischief, for which the law can furvish no adequate remedy. 
High on Inj. $ 491; 2 Story on Eq. $$ 926-7 ; Holman v. Boil- 
ing Springs, 1 McCarter, N. J. Eq. 543. The erection of 
dams, or other obstructions, in such manner as to affect ma- 
terially the natural flow of the water to the manifest injury 
of the lands of other riparian proprietors, or to injure mate- 
rially the health of those residing in the vicinity, the court 
has enjoined without awaiting the trial of an issue at law, or 
until there was a trial of the issue—Sprague v. Rhodes, 4 R. 
I. 301; Whitfield v. Rogers, 26 Miss. 84; White v. Forbes, 
Walker (Mich.) 112. Every man bas a right to the undis- 
turbed enjoyment of his property, especially to dwell in his 
homestead freed from the peril of disease and death, caused 
by artificial constructions erected by his neighbor on his own 
lands, whatever may be the purpose of such constructions. 
The right is imbedded in the common law maxim of such fre- 
quent use—sic ulere tuo ‘ut alienum non laedas. For the preser- 
vation of health, and the protection of the undisturbed en- 
joyment of property, courts of equity in recent times have in- 
terfered upon the just and conservative principle, that it 
was better to prevent, than to undertake to cure or compen- 
sate for the evil, after it was wrought.— Whitfield v. Rogers, 
supra. 

From the earliest period in our legislative history, it has 
been a fixed policy to provide a judicial proceeding by which 
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it could be speedily ascertained before the erection of a dam 
on a water-course for the uses of a mill, gin, or other ma- 
chinery, not only how far it would affect rights of property, 
but what would be its influence on the health of the neigh- 
borhood. A proceeding before the county court, on the ap- 
plication of the land owner, proposing to erect the dam, was 
authorized first by an act of the territorial legislature passed 
in 1811. The act was revised by an act adopted in 1812, 
and continued of force, with some changes, it is not neces- 
sary now to refer to, until the Code of 1852 became of force. 
It was declared unlawful for any person to erect a mill, so as 
to overflow any other mill, or create a nuisance in the neigh- 
borhood. When, as in this case, the person proposing to 
erect the mill and dam, owned the land on both sides the 
stream, on application, a writ of ad quod damnum was issued, 
commanding the sheriff to sammon and empannel seven land 
holders or freeholders to meet upon the lands, and among 
other inquiries they were to make, was, whether, in their opin- 
ton, the health of the neighbors will be materially annoyed by the 
stagnation of the waters. Their inquest was returned to the 
county court, and if, upon that, or other evidence, it appeared 
to the court, the health of the neighbors will be materially an- 
noyed, leave to build the mill and dam could not be given. 
Clay’s Dig. 376-8, §§ 1,16. The present statute authorizes 
like proceedings before the judge of probate, and of the in- 
quiries the jury are required to make, is, whether the health of 
the neighborhood will probably be endangered. If, from the 
inquest, or other evidence, it appears such is the fact, the 
judge must not grant the application. Whoever erects a dam 
without obtaining an order therefor, is liable to double dam- 
ages for any injury resulting therefrom.—Code of 1876, $$ 
3555-79. 

These statutes indicate very clearly, a settled policy to sub- 
ordinate the right of the land owner to erect on his own lands, 
dams obstructing water-courses, to the preservation of the 
health of the neighborhood. Though they may be intended 
for lawful and useful purposes, authority for their erection 
can not be obtained if there is probability of danger to the 
health of the vicinage. The stagnation of water is of greater 
= to health, in this latitude and climate, than in higher 
atitudes, and it is in view of this fact, these statutes have 
been enacted. In the exercise of its jurisdiction to prevent 
the erection of such obstructions, a court of equity would but 
follow the law, if a case is presented in which the evidence is 
not so clear and determinate that it can act safely, an issue 
of fact should be awarded to- be tried by a jury. There 


should be much reluctance in subjecting individuals or com- 
Vou. LXvII. 














1880. ] OF ALABAMA. 587 
[Ogletree v. McQuaggs et al.] 


munities to the dangers of disease. For injuries to propert 
compensation may be made, after they have been suffered, 
but for injuries to health, no adequate compensation can be 
made ; they are irreparable. 

Without expressing any opinion as to the right of evidence 
in this case, there is enough in it to require that an issue to 
be tried by a jury should be directed. A continuance of the 
injunction will merely preserve the existing state of things, 
and can not work an injury to the appellees, for which they 
may not obtain adequate compensation in damages, by action 
on the injunction bond, if finally it shall be ascertained that 
the dam will not endanger the health of the neighborhood, 
or if it will, that it will not be of special injury to the appel- 
lant. We intend no relaxation of the general rule, that the 
court should not interfere with erections by a proprietor on 
his own lands, unless they are per se nuisances, working irre- 
parable mischief; or if the erection is not of itself a nuisance, 
but is, prima facie, « legitimate exercise of his dominion over 
his own property, that it must be shown clearly the erection, 
if completed, will prove a nuisance, inflicting irreparable in- 
jury—ainjury irreparable of adequate compensation. Nor, do 
we intend a relaxation of the rule, that the court will not in- 
terfere, when the injury of which complaint is made and 
sought to be restrained, is doubtful or contingent, when the 
thing contemplated may or not prove noxious, according to 
the manner of its completion, and the mode in which it may 
be used. The legislation to which we have referred, requires 
that in the class of cases to which it relates, the jurisdiction 
of the court should be adapted to, and exercised, in view of 
its policy. In determining whether a temporary injunction 
to restrain a threatened nuisance should be continued or dis- 
solved until the fact of nuisance is satisfactorily ascertained, 
regard must be had to all the circumstances of the particular 
case, the nature and character of the injury apprehended, 
and then the test should be applied--ought the party com- 
plaining to be protected, or required to submit until the fact 
of nuisance is ascertained and experience shows whether he 
will be subjected to the injury apprehended. 

If the deleterious consequences will result from the erec- 
tion of the dam, which are stated in the bill, it will certain] 
be a public nuisance. But if it will also be as to the pose 4 
lant a private nuisance—if it is of special injury to him—if it 
will materially affect the comfortable enjoyment of his home, 
and endanger the health of himself and fami!y—that it will 
also affect others of his neighbors, does not lessen the injury 
he will sustain, nor merge it in that of which the public may 
complain.—2 Story Eq. § 924; Millions v. Sharp, 37 N. Y. 
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611; Mayor v. Rogers, 10 Ala. 57; Mohawk Bridge Co. v. N. 
& S. R. R. Co. 6 Paige, 554; Crowder v. Tinkler, 19 Vesey, 
616. 

The legal title to the lands residing in Croskey, he having 
an immediate right of entry thereon, and having made an 
executory contract of sale of them with full knowledge of the 
purposes to which McQuaggs intended devoting them, he 
was a proper, if not a necessary party to the bill—Wood on 
Nuisances, § 822. Whether he shall be taxed with costs, will 
rest in the discretion of the Chancellor, and will materially 
depend upon his participation in the litigation. 

The decree of the Chancellor is reversed, the temporary in- 
junction reinstated, and the cause is remanded, that an issue 
of fact may be formed and tried by a jury to aid the Chan- 
cellor in ascertaining—l. Whether the erection of the dam 
will probably eudauger the health of the neighborhood. 
2. Whether the complainant will be thereby materially in- 
jured in the comfortable enjoyment of his dwelling, or the 

ealth of himself and family endangered. 


The City of Eufaula v. McNab. 
Bill in Equity to Enforce Vendor's Lien. 


1. Municipal corporation ; who cannot bind.--Neither the agents, officers, 
nor city council of a municipal corporation can bind the corporation by any 
contract which is beyond the scope of its powers, or entirely foreign to the 
purposes of the corporation, or which (not being in terms authorized), is 
against public policy. 

2. Same; when bound by ils agents or officers.—A municipal corporation 
is bound only when its agents or officers, by whom it can alone act, if it 
acts at all, keep within the limits of the chartered authority of the corporation, 

3. Same ; contracts of ; when ultra vires.—All contracts of municipal corpora- 
tions, which are not necessary and proper in order tocarry into effect the powers 
expressed in their charters, and which are not germane to the governmental 
purposes for which such corporations may have been organized, are ullra vires. 

4. Same; charter of ; in case of doubt, how construed.—In case of any doubt 
or ambiguity arising out of terms used in the charters of municipalities and 
counties, which are invested with civil policies, and political fanctions, the 
charters are strictly construed against the existence of sach doubted power, 
and are resolved by construction in favor of the public. 

5. Charter of the city of Eufaula; section 24 of, construed.—The charter of 
the city of Eufaula, entitled ‘An Act to establish a new charter for the city of 
Eufaula,” approved February 28, 1870, (Session Acts 1869-70, pp. 186, 194), 
conferred ‘‘full power and authority upon the city council to purchase and 
— for the payment” of ‘‘all such realestate and personal property as may 

e required for the use, convenience, and improvement of the city,” &e. Act- 
ing under this power, the city council of Eufaula purchased a tract of land 
located within the corporate limits of the city, for the benefit of theS, E. Ala. 

Vou. Lxvit. 
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A. & M. Ass., and as a place for holding “their annual fairs,” and the asso- 
ciation was given ‘‘the exclusive use of the premises.” ‘The consideration 
paid was $10,000 of the bonds of the city, running twenty years and bearing 
interest from date with coupons attached. Jield, that the action of the city 
council in making the purchase of the land for the particular purpose for which 
it was bought, was ultra vires. 

6. Same ; purchase of property in aid of private enterprise, not permilted.— 
Under such a power ina charter it is not contemplated, nor permissible, that 
such property sball be acquired in aid of any private enterprise not of a pub- 
lic character, however laudable may be its purpose,.or however useful may be 
its encouragement. 

7. Municipal corporation ; right of to contract, how limited.—The right of a 
municipal corporation to contract must be limited by the right to tax, and if 
in the given case no tax can lawfully be levied to pay the debt, the contract 
itself is void for want of authority to make it. 

8. Hstoppel ; when does not apply to municipal corporation.—When & munici- 
pal corporation makes a contract which is ultra vires, the fact that interest has 
been paid on the debt created by such contract, either by the corporation 
itself, or by the beneficiary of the contract, with the concurrence of the cor- 
poration, does not affect the case, and cannot work an estoppel. 

9. Bill to enforce vendor's lien; when can nol be retained afler failure of its spe- 
cific end.—Where the case wade out by a bill is that of a vendor's lien, and the 
prayer of the bill is for the enforcement of the lien and a money decree for 
any balance due, it cannot, when it fails as to this specific end, be retained as 
a bill for rescission and cancellation. 


AppraL from the Chancery Court of Eufaula. 
Heard before Hon. N.S. Granam. 
The opinion suflicieutly states the facts. 


Henry R. Suorrer, for appellant. 
Jno. M. McKeE troy, and D. M. SEats, contra. 


(Notr.—No briefs have come into the hands of the Re- 
porter.) 


SOMERVILLE, J.—The general principle of law is set- 
tled, beyond controversy, that the agents, officers, or even 
city council, of a municipal corporation, can not bind the cor- 
poration by any contract which is beyond the scope of its 
powers, or entirely foreign to the purposes of the corporation, 
or which (not being in terms authorized) is against public 
policy. The doctrine grows out of the nature of such insti- 
tutions, and rests upon reasonable and solid grounds. The 
inhabitants are the corporators—the officers are but the pub- 
lic agents of the corporation. The duties and powers of the 
officers or public agents of the corporation are prescribed 
by statute or charter, which all persons not only may know, 
but are bound to know. The opposite doctrine would be 
fraught with such danger, and accompanied with such abuse, 
that it would soon end in the ruin of municipalities, or be 
legislatively overthrown. These considerations vindicate 
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both the reasonableness and necessity of the rule, that the 
corporation is bound only when its agents or officers, by whom 
it can alone act, if it acts at all, keep within the limits of the 
chartered authority of the corporation.”—1 Dillon on Muni- 
cipal Corp. (2nd Ed.) § 381. 

Municipal corporations, it is obvious, can exercise only 
such powers as are expressly granted in their charters, and 
such as may be necessary and proper in order to carry such 
express or direct powers into effect ; but these powers include 
those which are indispensably necessary to the declared ob- 
jects and germane to the governmental purpose for which 
such corporations may be organized.— City Council v. Plank 
Road Co., 31 Ala. 76; Mayor, &e. v. Yuille, 3 Ala. 137; 1 Dil- 
lon on Mun. Corp. § 55; Firemen Ins. Co. v. Ely, (6 Coun. 
560), 13 Amer. Decisions, 100. 

All contracts, therefore, which are unauthorized by these 
principles are ultra vires, and impose no legal liability upon 
the corporations which purport to be bound by them. This 
is conceded to be a most salutary principle, and one of tran- 
scendent importance to the protection of the citizen against 
exhorbitant and unauthorized taxation, imposed for ends en- 
tirely foreign to legitimate governmental purposes.—1 Dil- 
lon on Mun. Corp. § 55; § 381, note 2. To such an extent is 
this true, that the law rather favors the application of the 
doctrine of ultra vires to municipalities and counties, which 
are invested with civil, police and political functions, and in 
case of any ambiguity or doubt arising out of terms used in 
the charter, they are strictly construed against the existence 
of sugh doubted power, and are resolved by construction 
in favor of the public.—(Green’s Bryce’s Ultra Vires, p. 42, 
note; Mayor, &c. v. Ray, 19 Wall, 468; Aintum v. Larue, 
23 How. 435; 1 Dillon Mun. Corp. § 55, nofe 1.) As said by 
the Supreme Court of Massachusetts, per Parker, C. J., in 
Stetson v. Kempton, 13 Mass. 272, “it is important that it 
should be known that the power of the majority over the 
property, and even the person, of the minority, is limited by 

aw to such cases as areclearly provided for, and defined by 
the statute which describes the powers of these corporations.” 
Ib. 7 Amer. Dec. 145; 2 Kent’s Com. 3 +1, 292. 

The charter of the City of Eufaula, entitled “an act to es- 
tablish a new charter for the City of Eufaula,” approved Feb- 
ruary 28, 1870, (Session Acts 1869-70, pp. 186, 194,) contains 
the following section: | 

Sec. 24. Be it further enacted, That the council shall have 
full power and authority to purchase, and provide for the pay- 
ment of the same, all such real estate and personal property 

VoL, LXVIL 
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as may be required for the use, convenience and improvement 
of the city, &e.” 

Under the power supposed to be conferred by this section, 
the City Council of Eufaula, in the year 1872, purchased from 
the appellee, John McNab, thirty-four acres of land located 
within the corporate limits of the city, and a warranty deed 
was executed by McNab, conveying the same in fee simple to 
the city. The consideration paid was $10,000 of the bonds 
of the city, ranning twenty years, and bearing interest from 
date, with coupons attached. This bill is filed to enforce the 
vendor’s lien on the land for the accumulated interest, which 
amounts to about five thousand dollars, and also to fix the 
liability of the city of Eufaula for principal and interest of 
the bonds. The Chancellor made the decree prayed for, and 
ordered the sale of the lands for its payment, and the city of 
Eufaula appeals from this decree. 

The question presented for our consideration is one of 
ultra vires, as to the corporate power of the city to make the 
purchase of this land for the particular purpose for which it 
is shown to have been bought. 

It may be conceded, that, if the land in question had been 
purchased for an exclusively public use, as being designed for 
dedication to a purpose within the usual scope of municipal 
governments, it might be a proper exercise of corporate power 
under the above section, and the validity of the contract of 
parchase would not be affected, or rendered invalid, by any 
subsequent perversion of the land to unauthorized uses not 
shown satisfactorily to have been mutually intended at the 
time of the purchase.—2 Dillon on Mun. Corp, § 444; MWeis- 
mer v. Village of Douglas, (64 N. Y. 91), 21 Amer. Rep. 586. 
But the terms of the charter are imperative, that such prop- 
erty must be “ required for the use, convenience and improve- 
ment of THE cITy.” Collateral advantages, incidentally re- 
sulting in the promotion of the city’s commercial or business 
prosperity, will not be sufficient. It is not contemplated or 
permitted that such property shall be acquired in aid of any 
private enterprise not of a public character, however lauda- 
ble may be its purpose, or however useful may be its encour- 
agement. As said by Mr. Justice Miller, in Loan Association 
v. Topeka, 20 Wall. 655, 660: “It follows that in this class 
of cases the right to contract must be limited by the right to 
tax, and if in the given case no tax can lawfully be levied to 
pay the debt, the contract itself is void for want of authority 
to make it.” The same view was expressed by BrickeE.1, C. 
J.in the N. O. M. & C. R. R. v. Dunn, 51 Ala. 128, 136, 
where the following language is used: ‘“ The power of taxa- 
tion thus conferred [by the charter] must be limited and con- 
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fined strictly to the purposes for which the corporation is 
created. The revenues derived from the exercise of this 
power must be faithfully applied to these purposes. The cor- 
porate authorities cannot, without a violation of duty and 
usurpation of power, appropriate the revenues thus produced 
to any other purposes or objects than such as are fairly ex- 
pressed or reasonably implied in the charter. It is not ma- 
terial what is the character of the object, or how pressing 
the necessity, or what are the benefits, real or imaginary, 
which may flow to the city. If not within the purposes of 
the act of incorporation, there is a want of power in the cor- 
a authorities. It was said by the Supreme Court of 

Laine, in Allen v. Inhabitants of Ivy, 70 Me. 124, that “ taxa- 
tion, by the very meaning of the term, implies the raising of 
money for public uses, and excludes the raising if for private 
objects and purposes.” “TI concede,” says Black, C. J., in 
Sharpless v. Mayor, 21 Penn. 168, “that a law authorizing 
taxation for any other than public purposes, is void.” 

It is useless to review in detail the evidence in this case 
as to the purpose for which this land was purchased. The 
scheme was manifestly inaugurated for the benefit of a pri- 
vate corporation, with the expectation, no doubt, of incidental 
advantages to the city of Eufaula, and with the belief, per- 
haps, that it would never necessitate municipal taxation for 
the debt created. The city ordinance of May 21, 1872, pro- 
vided, “ That his Honor, the Mayor, be authorized to have 
nine thousand seven hundred dollars, twenty years bonds, of 
the city of Eufaula, bearing eight per cent. interest, payable 
annually on the Ist day of December, printed /or ‘he purpose 
of complying with the contract made with Mr. John McNab, ror 
THE LAND TO BE USED by the South-Eusi Alabama Agricultural 
and Mechanical Association.” The evidence further shows that 
all the contracting parties fully understood that this land was 
really purchased by the city for the benefit of this agricultu- 
ral association, as a suitable place for holding “ their annual 
fairs,” and that they had “ the exclusive use of the premises.” 
And the bonds, as printed and delivered to appellee, show on 
their face that they were given “for land embraced in the 
— Fair Grounds in said city;” a small difference of a 

ew hundred dollars being paid in money. 

We are of opinion that the city of Eufaula had no power 
to make this purchase for such a purpose. The city coun- 
cil, therefore, have no, authority to levy taxes for the pay- 
ment of the bonds, or the accumulated interest on them, and 
they impose no legal liability for their payment upon the mu- 
nicipality of Eufaula.—Loan Association v. Topeka, 20 Wall. 
655 ; Allen v. Inhabitants of Ivy, (60 Me. 124); 11 Amer. Rep. 


Vou. Lxvu. 
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185 ; Lowell v. City of Boston, (111 Mass. 454) ; 15 Amer. Rep. 
39; Hanson v. Vernon, (27 Iowa, 28); 1 Amer. Rep. 215 ; 
Railroad Co. v. Dunn, 51 Ala. 128; Weismer v. Villiage of 
Douglas, (64 N. Y. 91), 21 Amer. Rep. 586. 

The fact that two installments of interest were paid on the 
bonds, even had it been done directly by the City of Eufaula, 
instead of by the private corporation in possession of the 
land, with the city’s concurrence, does not affect the case, and 
cannot work an estoppel.—Loan Association v. Topeka, supra. 
The ground upon which corporate contracts beyond the 
scope of charter powers are deemed invalid, seems to be, that 
it would be contrary to a sound public policy to permit their 
enforcement.— Fireman Ins. Co. v. Ely, 13 Amer. Dec. 108, 
note. To permit the doctrine of estoppel to apply to such 
cases, as forcibly suggested by Sroner, J., in Savings Bank v. 
Duncan, 54 Ala. 481, would be “ clothing corporations with 
the ability to increase their powers indefinitely by sheer 
usurpation.” 

This view of the case compels a reversal of the Chancellor’s 
. decree, and the dismissal of the bill. Under the present 
frame of it, we do not think it can be retained as a bill for 
rescission and cancellation. The case here designed to be 
presented is that of a legal and valid sale of lands by the 
complainant to the city of Eufaula, and the issue by the lat- 
ter of valid and binding obligations for the purchase-money. 
The prayer is for the enforcement of the vendor’s lien, and a 
money decree for the balance. 

The case made by a bill for rescission and cancellation 
would be a new one. It must aver that the sale was void, and 
the issue of the bonds ultra vires. The prayer would be for 
the cancellation of the contract, and must be accompanied 
with an offer to surrender the bonds to the defendant. It is 
true that a bill may be framed with a double aspect, or in the 
alternative, but either of the aspects must entitle the com- 

lainant substantially to the same relief. But when a bill 

is filed for one purpose and it fails to this specific end, it can 
not be retained so as to change it into a bill for another dis- 
tinct purpose. It cannot be so amended as to make a new 
case. Nor can relief be granted under the general prayer 
entirely distinct from, and repugnant to the special relief 
prayed. And fora like reason, no amendment is allowable 
introducing a special prayer for relief inconsistent with the 
original prayer, and not agreeable to the case made by the 
bill— Thomason v. Smithson, 7 Port. 144; Micou v. Ashurst, 
65 Ala. 607; Adam’s Eq. (star page) 309, nofe; 1 Dan. Ch. 
Prac. 383-6. 

The decree of the Chancellor is reversed, and a decree 

(38) 
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here entered dismissing theappellee’s bill at his costs, in this 
court and the court below. This is without prejudice to the 
right of complainant to file another bill, such as may be au- 
thorized by the facts of the case. : 


Copeland v. Kehoe & Ramsey. 
Bill in Equity to Enforce Mechanic's Lien. 


1. Effect of recording a conveyance upon contracts made prior to the registration, 
and subsequent to the execution of the conveyance.—A conveyance recorded within 
the three mouths allowed by statute for its registration, has relation tu, and 
takes effect from the day of its execution. 

2. Mechenic's or builder's lien luw ; how construed.—A builder or mechanic’s 
lien is purely statutory. Its character, operation, and extent must be ascer- 
tained by the terms of the statute creating and defining it, and the courts can- 
not extend the statute to meet facts and circumstances for which the statute 
itself does not provide, but which the courts think of equal merit with those 
provided for by the statute. 


3. Act approved April 19th, 1873 ; cons‘ruction.—The statute, by its own 


terms, limited the lien to the title or estate of the party contracting for the 
improvements. 


4. Same; when lien is created by.—The lien created by the statute being an 


incident to an express contract, it follows of necessity, where there is no valid 
contract, there is no lien. 


5. When husband contracts on his own responsibility for improvements on his 
wife's estate. —When the husband, on his own responsibility, contracts for the 
improvement of his wife’s estate, mere silence or failure ou her part to dissent 


from the contract, cannot be construed as ao intention to bind her estate in 
payment. 


AppgaL from Barbour Chancery Court. 

Heard before Hon. Net. 8S. Granam. 

In 1873 Kehoe & Ramsey contracted, in writing, with Wil- 
liam P. Copeland to build the brick work of a warehouse in 
Eufaula. The work was completed by Kehoe & Ramsey, 
and approved by Copeland, but the latter failed to pay the 
entire amount due on the work. The bill was filed to com- 
pel an account between Copeland and Kehoe & Ramsey, 
and to enforce the latter’s lien upon the property by a 
sale. The answer of Copeland averred ownership in his wife, 
and admitted the fact of a balance being due complainants. 
In October, 1874, complainants filed an amended bill averring 
that, on the 27th day of August, 1873, at the time they en- 
tered into the contract for the repairs with Copeland, they 
did not know that said Copeland had conveyed to his wife 
the lot upon which the brick structure was to be erected, as 


the deed was not recorded for some time after the contract 
Vou. LXvu. 











—_— 











| 
| 
| 


1880. ] OF ALABAMA. 595 
[Copeland v. Kehoe & Ramsey.) 


was made, and the consideration of said deed was for love 
and affection, and the further consideration of the amount 
of money belonging to her separate estate, which the said 
Copeland intended to use in constructing said brick work ; 
that said Mary Copeland frequently saw the work pro- 
gressing, but never objected to its completion. An addi- 
tional amended bill was filed, which alleged fraud in the con- 
veyance from Copeland to his wife. The answers of said 
Copeland, and of his wife, went severally to show that the 
property was a part of the statutory separate estate of Mrs. 
Copeland, and that Wm. P. Copeland was acting on his own 
individual authority in contracting for the work done by 
complainants. On a final hearing, the Chancellor granted 
the relief sought by complainants at the April term, 1878. 
The decree is assigned as error. 


A. H. Merritt, for appellants. 
G. L. Comer, contra. 


BRICKELL, C. J.—This cause was before this court, at 
the December term, 1876, and it is reported in 57 Ala. 246. 
It was then declared the conveyance to Mrs. Copeland by 
her husband in satisfaction of his conversions of money, her 
statutory separate estate, was founded on a valuable consid- 
eration, and was not violative of the statutory provision, that 
“husband and wife cannot contract with each other for the 
sale of any property.” It was also said, if by operation of 
that conveyance, the premises became of the corpus of the 
statutory separate estate of the wife, it could not be charged 
with the payment of any other debt, than such as was con- 
tracted for articles of comfort and support of the household. 
Or, if the operation of the conveyance was to create an equi- 
table separate estate, the premises could not be charged with 
the debt to the appellees upon the evidence found in the 
record, because it was contracted by her husband on his own 
credit, and not by her, or with her authority. It was further 
said, if the deed was fraudulent—if its purpose was to hinder, 
delay, or defraud the creditors of the husband, it could not 
be supported. 

The bill has since been amended by the introduction of 
allegations that the recital of consideration in the conveyance 
was feigned and false, and that there was for it no valuable 
consideration ; that at the time of its execution the grantor 
was insolvent, and made the conveyance in contemplation of 
contracting the debt with the appellees, and avoiding its 
payment; and that in fact the conveyance was not delivered 
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to the grantee until after the contract for building the store- 
house had been made with the appellees. These allegations 
are denied by the answers, and we are of the opinion, dis- 
proved by the evidence. 

The case is reduced to a single inquiry—whether the ap- 
pellees have a statutory mechanic’s or builder’s lien which 
can be enforced against the premises. The statute of force 
creating aud declaring a mechanic’s and builder’s lien, when 
the contract for building the store house was made, was the 
act approved April 19, 1873, amendatory of sections 3101, 
3102, 3104, of the Revised Code of 1867. The first section in 
general terms declared a prior lien upon the tract, parcel or 
lot of land on which buildings, inclosures, or fixtures were 
erected, and on the buildings, inclosures, or fixtures for the 
price agreed upon, or compensation to be paid, and materials 
used in the construction thereof, unless the lien was waived 
by agreement in writing. The second section declared the 
lien was effectual against the title of the party contracting 
for the building, whether it was legal or equitable, a freehold 
or less estate. The third section required for the preserva- 
tion of the lien; the commencement of an action at law, or a 
suit in equity for its enforcement, within twelve months after 
the completion of the work, or supply of materials.—Pamph. 
Acts 1872-3, p. 117. 

The first proposition urged by the appellees in support of 
the lien is, that the contract under which it originates, and 
from which it is derived, though made subsequent to the 
conveyance to Mrs. Copeland, was made prior to its regis- 
tration, when they had no notice of the conveyance, were 
without knowledge of any fact, which would put them on in- 
quiry, and without means of ascertaining its existence. If 
we were to concede the appellees stood in the relation of pur- 
chasers, having a lien from the time of the contract, and not 
solely from the time the work was commenced, the convey- 
ance having been delivered into the office of the probate 
judge, for registration, within three months from its execu- 
tion, would prevail over the lien. The statute (Code 1876, 
§ 2166), prescribes three months from this date, as the period 
within which conveyances of uncorditional estates, mort- 
gages, &c., must be recorded, to preserve their priority over 
subsequent conveyances, or liens. A conveyance recorded 
within that period has relation to, and takes effect from the 
day of its execution.—4 Kent, 532; Wade on Law of Notice, 
$$ 102, 225; Claiborne v: Holmes, 51 Miss. 146. 

The next proposition relied upon, is, that Mrs. Copeland 
had knowledge of the contract under which the store house 


was being built, suffered the building to proceed without as- 
Vor. LXVII. 
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serting any claim to the premises; without communicating 
to the appellees the fact that title resided in her; and has 
since taken and enjoyed all the benefits which are derived 
from the improvements, and should not now be permitted to 
deny the claim of appellees to a lien for compensation for 
their labor and materials. A builder’s or mechanie’s lien is 
purely statutory. Its character, operation and extent must 
be ascertained by the terms of the statute creating and de- 
fining it. Of itself, it is a peculiar, particular, special rem- 
edy given by statute, founded and circumscribed by the 
terms of its creation, and the courts are powerless to take it 
up where the statute may leave it, and extend it to meet 
facts and circumstances, which they may believe present a 
case of equal merit, or a necessity of the same kind, as the 
cases or necessities for which the statute provides. 

The statute of force when the present contract was made, 
obviously contemplated the lien should exist only where there 
was an express, as distinguished from an implied contract, 
under which the work was done, or the materials furnished. 
It is a lien fox the price agreed upon, or compensation to be paid, 
the statute declared. The statute by its own terms limited 
the lien to the title or estate of the party contracting for the 
improvements. The land itself, or the improvements, with- 
out regard to the ownership, is not subjected to the lien. If 
it had been, the owner. by the mere act of a stranger, could 
have been improved out of his estaté. The contract for the 
building in this case was in writing, made by the husband 
alone, upon his own credit and responsibility, not as the agent 
or trustee of his wife. Indeed, the appellees were contract- 
ing in ignorance of the wife’s title, and in ignorance comple- 
ted the work. This ignorance they now claim was superin- 
duced by the Jaches of the wife. If the premises are to be 
taken and deemed the statutory separate estate of the wife, 
it must be borne in mind, that as to such estate, she is not a 
Jeme sole. While her capacity to take and hold property is 
enlarged by the statutes, her power of administration, and 
her capacity to contract, as known and defined at common 
law, are not enlarged, save for the purposes of alienating, by 
sale, the estate, and the alienation must be in writing, the 
joint act of herself and of her husband, attested by two wit- 
nesses, or acknowledged before a proper oflicer.—Pickens v. 
Oliver, 29 Ala. 528; Alexander v. Sculsbury. 37 Ala. 375. Es- 
toppels in pais can not be raised against her in reference to 
the statutory estate.— Canty v. Sanderford, 37 Ala. 91; War- 
jield v. Ravisies, 38 Ala. 518; Walls v. Grigsby, 42 Ala. 473. 
It was an inflexible rule of the common law, that a feme co- 
vert could not bind herself by an executory contract. All 
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her executory contracts were void absolutely, not voidable 
merely. In view of the construction, judicial decision has 
fastened upon the statutes which create and define the sep- 
arate estate of a married woman, this rule of the common 
law has undergone no material change or modification. A 
liability is by the statute fixed upon the estate for articles of 
comfort and support of the household. But not because the 
liability springs from any contract made by or with the wife. 
It is unimportant whether the wife or the husband is the 
agent through and by whom the contract is made; the lia- 
bility springs from the consideration of the contract, and not 
the agency through which it may be made.—Durden v. Mc- 
Williams, 31 Ala. 442; Bender v. Meyer, 55 Ala. 576; Mitch- 
ell v. Dillard, 57 Ala. 317. The lien created by the statute 
being an incident to an express contract, it follows of neces- 
sity, where there is no valid contract there is no lien.— Kerby 
v. Tead, 13 Mete. 149; Rogers v. Phillips, 8 Ark. (3 Eng.) 366 ; 
Silley v. Casey, 6 Mo. 166; Fetter v. Wilson, 12 B. Mon. 90. 
But, suppose-we regard the premises as the equitable sep- 
arate estate of the wife, as to which a court of equity treats 
her as sui juris, having as full capacity to bind it as if she 
were a feme sole, not being restrained or limited by the in- 
strument creating it. It is her own contracts, her own acts, 
which will bind the estate, and not the acts or contracts of 
her husband. If she, in her own name, or if her husband, 
having authority from her, as her agent, had entered into 
this contract, treating the premises as her statutory estate, 
it may be conceded the statute would have created a lien, 
the appellees could have enforced. The contract was not 
mae by, or for her; any intendment, or implication, or infer- 
ence, that in makirg it, the husband was acting for her, or 
that the appellees intended to contract with her, is excluded 
by the terms of the contract, and all the attendant circum- 
stances. All that can be imputed to the wife, is knowledge 
that the bnilding was being constructed under the contract 
her husband bad made personally, and upon bis own eredit 
and responsibility. It would be a harsh rule, that would im- 
ly from her mere silence in reference to her title, or from 
or failure to dissent from the contract of her husband an 
approval of it, and an intention to bind her estate for the 
payment of the compensation he had promised. Her estate, 
under the operation of’ such a rule, would be restored to the 
common law dominion of the husband, from which it is the 
very purpose of the instrument creating the estate, to dis- 
embarrass, relieve and free it. The case, as it is presented, 
is wanting in every element of an affirmative contract by the 


wife, or of facts which are sufficient to imply a contract by 
Von, Lxva. 
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her, if the statutory lien was capable of extension to an im- 
plied contract.— Fetter v. Wilson, 12 B. Monroe, 90 ; Sawer v. 
Bandow, 43 Wise, 556; Hughes v. Peters, 1 Cald. (Tenn.) 67 ; 
Bliss v. Patton, 5 R. 1. 476. 

The lien, as we have said, is effectual and capable of en- 
forcement only against the estate of the contractor or em- 
ployer. Whether the premises are the statutory or equitable 
separate estate of the wife, the husband had no estate or 
interest liable for the payment of his debts, or on which 
a lien could be created. Under the present statute (Code 
of 1876, § 3440), a married woman may contract for improve- 
ments on her real estate, and subject it to a mechanic’s lien. 
Ex parte Schmidt, 62 Ala. 252; Schmidt v. Joseph, MSS. 

The decree is reversed, and a decree must be here rendered 
dismissing the bill at the costs of the appellees in this court, 
and in the Court of Chancery. 


Nettles v. Nettles. 
Bill in Equity to Establish a Resulting Trust in Land. 


1. Wife's interest in lands purchased by her husband with money belonging to 
her statutory separate estatee—When a husband invests the money of his wife, 
belonging to her statutory separate estate, in lands, and takes the title in his 
own name, an equity at gnce arises in the wife’s favor either to eharge the 
lands with the payment of the money or to claim the lands themselves by 
way of a resulting trust. 

2. Same; equity, how created.—The equity is not a direct or express trust 
which can be created only by instruments in writing, duly signed by the 
grantor, or declared, but is one that results by implication or construction of 
law. 

3. Relation of husband and wife to the subject of the trust.—The husband is 
invested with the legal title with every apparent indicium of ownership, while 
the wife enjoys a mere equity, which she may assert or not at her election. 

4. Constructive trusts; may be barred by statutes of limitations.—These im- 
plied or constructive trusts have been uniformly construed to come within the 
operation of the statutes of limitations. 

5. Same; what a bar to assertion of, by wife.—Such secret trusts are discoun- 
tenanced by the courts where there has been unreasonable laches in their 
operation, and gross laches in assertion will debar relief entirely. If a bene- 
ficiary sleeps upon his rights with a full knowledge of a clear breach of trust, 
he will be left to ‘‘bear the fruits of his own negligence or infirmity of pur- 
pose,” 

6. Same; effect of staleness of demand.—The doctrine of staleness in a 
demand will often authorize a Court of Chancery to refuse relief to a com- 
plainant in cases where no statute of limitations applies. 

7. Policy of the law.—-It is of the utmost moment that there should be 
some end of law suits, and reasonable diligence in the assertion of one’s 
rights is properly exacted, not less than the exercise of conscience and good 
faith. 
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8. Distinction between the effect of lapse of time in asserting the equity where 
the trusteeship is uniformly admitted to exist, and where its existence is repudiated. — 
When the relation of trustee and cestui que trust is uniformly admitted to ex- 
ist, and there is no assertion of adverse claim by the trustee, lapse of time 
constitutes no bar to relief. But where the trust relation is repudiated or 
time and long acquiescence have obscured the nature of the trust, a court 
of equity will refuse relief upon the ground of its inability to do complete 
justice. 


AppEAL from Wilcox Chancery Court. 
Heard before Hon. CHarLes TURNER. 
The facts appear in the opinion. 


R. GaritarD, and Brutus Howarp, for appellant. 
Joun Y. Krrxpartrick, for appellee. 
No briefs came into the hands of the Reporter. 


SOMERVILLE, J.—This bill is filed by James A. Nettles, 
as sole heir of his mother, Sarah C. Nettles, seeking to es- 
tablish a resulting trust in certain lands alleged to have been 
soiree during her coverture, with money belonging to 

er statutory separate estate. The lands were bought as far 
back as the year 1854, from one Gregg, the husband, Zach. 
E. Nettles making the purchase, and taking the title, by deed, 
in his own name, without words indicating the existence of 
any trust. There is no legal evidence introduced to prove 
the wife’s ownership of the consideration money used in 
making the purchase, except that of the husband - himself, 
and the evidence is conflicting as to the claim of the husband 
to the personal ownership of the lands. It also appears that 
the wife’s claim was sometimes asserted, and at other times 
she was silent under a claim of ownership interposed by the 
husband. They both resided on the premises the greater 
= of the time, up to the date of her death, in July, 1878. 

he failed during her lite, for a period of about twenty-four 
years, to set up any trust in the lands through the medium 
of the courts, and this bill was filed by her son, the complain- 
ant, for that purpose after her death, on September 9th, 
1878. Averments are made dispensing with the necessity of 
any administration on the estate of Mrs. Nettles, who died 
free of debt, and leaving complainant as her sole beir and 
distributes. — Fretwell v, McLemore, 52 Ala. 124. 

There can be no question of the proposition, that where 
the husband invests the money of the wife, belonging to her 
statutory separate estate, in lands, and takes the title in his 
own name, an equity ai once arises in her favor, either to 


charge the lands with the payment of the money, or to claim 
Vou, LXvil. 
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the lands themselves, by way of a resulting trust.—Tilford 
v. Torry, 53 Ala. 122; 1 Perry on Trusts, § 127. 

Such an equity is not a direct or express trust, which can be 
created only by instrument in writing duly signed by the 
grantor or declarant.—Code, 1876, § 2199. It is one which 
results by implication or construction of law. The husband 
is invested with the legal title, with every apparent indicium 
of ownership, and with a mere equity in the wife, which she 
may assertor not at her election. Suchimplied or constructive 
trusts, resting for their creation in the support of parol evi- 
dence, have been uniformly construed to come within the 
operation of statutes of limitations, from which express 
trusts are usually exempt.— Tarleton v. Goldthwaite, 23 Ala. 
343 ; 2 Brick. Dig. p. 218, § 11. 

And for manifest reasons, it seems settled, that, even 
though the lapse of time, or other circumstances, may not 
authorize or effect a bar by limitations, such secret trusts 
are discountenanced by the courts where there has been un- 
reasonable laches in their assertion.—2 Story’s Eq. Jur. § 1520. 
This is upon the principle of staleness of demand, a defense 
which is peculiar to courts of equity, and may be made avail- 


-able as a defense without being specially pleaded.—James v. 


James, 55 Ala. § 525. Gross laches on the part of the cestut 
que trust, according to well established priuciples of equity 
jurisprudence, debars any relief at the hands of a court of 


. equity. Ifa beneficiary sleeps on his rights, with a full 


knowledge of a clear breach of trust, or other misconduct on 
the part of the trustee, he will be left to “ bear the fruits of 
his own negligence or infirmity of purpose.”—2 Story’s Eq. 
Jur., § 1884 a; Hume v. Beale’s Ex’x., 17 Wall. 336, 248. 

This doctrine of staleness in a demand will often authorize 
a Court of Chancery to refuse relief to a complainant, in man 
cases, where no statute of limitations applies. It is founded, 
in its origin, upon a sound public policy, which has a just re- 
gard for the preservation of the peace of society. It is of 
the utmost moment that there should be some end of law 
suits, an unreasonable encouragement of which is disastrous 
to the welfare of any government. Hence, reasonable diligence 
in the assertion of one’s rights in the courts is pear | ex- 
acted, not less than the exercise of conscience and good faith. 
Johnston v. Johnston, 5 Ala. 90-97; Smith v. Clay, 3 Brown 
Ch. 639. . 

It is true, as a general rule, that where the relation of 
trustee and cestui que trust is uniformly admitted to exist, and 
there is no assertion of adverse claim or ownership by the 
trustee, lapse of time can constitute no bar to relief. But 
where the trust relation is repudiated, “ or time and long ac- 
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quiescence have obscured the nature and character of the 
trust, or the acts of the parties, or other circumstances give 
rise to presumptions unfavorable to its continuance ; in all 
such cases, a court of equity will refuse relief upon the ground 
of the lapse of time, and its inability to do complete justice.” 
2 Story’s Eq. Jur. § 1520a. 

The husband and the wife, it is true, were, for a great por- 
tion of the time, in possession of these lands together, and in 
ordinary cases, where there is no conflicting claim of proprie- 
torship, the possession of the husband would be referred to 
his representative character, and regarded as the possession 
of the wife, notwithstanding the principle that possession is 
usually referred to the legal title.—Robinson v. Robinson, 44 
Ala. 227 ; Brunson and Wife v. Brooks, MSS. Dec. T. 1880. 
Here the husband converted the wife’s money to his use by 
the purchase of land with it, in hisown name. The evidence 
is conflicting and unsatisfactory as to the claim of Mrs. Net- 
tles to these lands, and of his recognition of her equitable 
rights. He certainly exercised acts of ownership over them 
inconsistent with her claim, which could not have been with- 
out her knowledge. He represented to the appellees, Perry- 
man & Co., that the lands were his, and they extended him 
credit on the strength of his reputed ownership, which was 
asserted with the wife’s knowledge. He made an affidavit of 
— ownership in order to rescue a homestead in the 
ands from sale under execution. The peculiar sta/us of the 
title was known to the wife, and yet she took no steps to as- 
sert her equity, or to have the legai title divested out of the 
husband. 

Weare of opinion that this protracted sleeping on her rights 
for a period of twenty-four years, under these circumstances, 
was fatal to her claim. Her equity is a latent one, such as is 
not encouraged by the courts as against the adverse claim of 
creditors, especially those holding a lien. She failed to 
prosecute her demand during her lifetime, and by continued 
acquiescence has allowed it to become stale. In her failure 
to assert it, we do not think the complainant can be permitted 
to do so, at least to the prejudice of the husband's creditors, 
after so great a lapse of time.—Angell on Lim. § 471. To 
encourage latent and stale claims of this character would be 
contrary to the policy of our recording statutes, and prove 
greatly detrimental to the safety of land titles in the State 
generally. — McArthur v. Carrie’s Adm’r, 32 Ala. 75. 

We leave out of view any consideration of the deed of 
September 22, 1873, made by Zach. Nettles to his wife, and 
the complainant, his son. It is not set up in the bill as the 


basis of any relief, and is not relied on by the complainant. 
Vou. LXv:I. 
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Its recited consideration, furthermore, is “natural love and 
affection,” avd parol evidence, in the absence of fraud or mis- 
take, is not admissible to show a consideration of past in- 
debtedness, which is variant and different from that ex- 
pressed.—Adams v. Thomas, 54 Ala. 175; Hair v. LaBrouse, 
10 Ala. 548. 

We are not willing, under the facts of this case, to reverse 
the finding of the Chancellor, and his decree is accordingly 
affirmed.— Tilford v. Torry, 53 Ala. 120. 


Johnson et al. v. Ray. 
Petition for Sale of Lands for Partition. 


1. Partition; proceedings for sale of land for, on petition not containing juris- 
dictional averments, is void.— A proceeding before the probate judge for the par- 
tition of land among several joint tenants, or tenants in common (Code, 
§ 3514), is coram non judice and void, when the petition does not contain the 
averments necessary to give the court jurisdiction. 

2. Same; when petition for sale of lands for is fatally defective.—In this case 
the petition is fatally defective, becuuse it does not appear to have been filed 
by any person entitled to ask a partition; and because it does not set forth the 
interest of each tenant in the land; and because it does not specify the num- 
ber of shares into which the land or money is to be divided. 


APPEAL from the Probate Court of Cherokee. 

Heard before Hon. James H. Leath. 

On October 7th, 1878, Teague H. Ray filed a petition in 
the Probate Court of Cherokee county, the material aver- 
ments of which were as follows: “That Isaac L. Ward, late 
of said county, has been dead more than two years, and that 
at his death he was seized and possessed of the following 
described lands (describing them); that no administration 
has been had on the estate of Isaac L. Ward, deceased ; that 
T. L. Ward, who is over twenty-one years of age, resides at 
Comanchie, Texas, Martha Ray, wife of T. H. Ray, Roxanna 
Johnson, wife of W. L. Johnson, Amanda Aiken, wife of 
Archibald Aiken, Mary Johnson, wife of Iredell Johnson, 
Isaiah Johnson, Martha Greer, John and Amanda Ward, and 
Sarah Sandford, all of whom are over twenty-one years of 
age and reside in Cherokee county, Alabama, and William 
Ward, who is over twenty-one years of age, and resides at 
Greenbriar, Arkansas, are the sole heirs and distributees of 
said estate of Isaac L. Ward; that said lands cannot be 
fairly, equitably or beneficially divided among the heirs and 
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distributees of said estate without a sale thereof; that peti- 
tioner and his wife are distributees of said estate and entitled 
to one twenty-first part of said lands or the proceeds of the 
sale thereof; that it is necessary to sell said lands for dis- 
tribution. The premises considered, the petitioner prays 
that notice may be given, &c., and that on the final hearing 
your Honor will grant an order decreeing said lands to be 
sold.” 

Testimony was taken, a sale ordered to be made by commis- 
sioners appointed by the court for that purpose, and the sale 
made and confirmed. Thereupon several of the heirs filed a 
motion to set aside the sale, because it was void, not having 
been made on the application of any of the joint owners or 
tenants in common of the lands, or by a guardian or lawful 
representative of any one of the joint owners or tenants in 
common of the lands, and because the purchaser of the lands 
had notice of these facts. The court overruled this motion, 
and its action in doing so is the erroy assigued. 


Watpen & Sov, for appellants. 
McConneELt & Savaae, for appellee. 


STONE, J.—The present appeal grew out of a statutory 
proceeding to obtain a sale of lands for partition, under sec- 
tion 3514 of the Code of 1876. To render such proceedings 
valid, the petition must contain enough to give the court 
jurisdiction.—1 Brick. Dig. 939, $§ 351, 356. 

The petition in the present case is fatally defective, in the 
following particulars: First, The proceeding is not on the 
application of the persons entitled thereto, or of any one of 
them.—Code, § 3497. Second, The petition does not set 
forth the interest of each person—tenant in common—in the 
lands of which partition is sought; and, third, it does not 
specify the number of shares into which the land or money 
is to be divided.—Code, § 3498. 

The Probate Court never having acquired jurisdiction in 
the premises, the whole proceeding is coram non judice and 
void, and should have been so declared in the Probate Court. 
Whitman v. Reese, 59 Ala. 532; Jones v. Brooks, 30 Ala. 588. 

Reversed and remanded, that the Probate Court may make 
an order, vacating and.annulliag the order of sale. 
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ADVERSE POSSESSION. 

1. Adverse possession; when vendee of lands does not hold.—The posses- 
sion of the vendee of lands, who holds under an executory con- 
tract of sale, is not adverse to his vendor, until the purchase-money 
is paid, or until, by the terms of the contract, he is entitled to de- 
mand a conveyance of the legal title. Potts v. Coleman, 221. 

2. Same; court pronounces on facts constituting.—The onus is on one 
who seeks protection as an adverse possessor, to show a hostile 
possession, but the court pronounces, as matter of law, the facts 
which enter into, and constitute such a possession. Jb. 221. 

Same; what characterizes claim of title constituting —The claim of 
title, which is an indispensable element of adverse possession, has 
in it nothing of stealthiness, nor is it elastic, or flexible; there 
must be publicity, continuity, and good faith in its assertion, leav- 
ing no room for doubt by the person against whom it is asserted, 
that his title is disputed, and a hostile title asserted. Jb. 222. 

. Same; when purchaser of lands at executor’s sale does not hold. 
When, at a sale of lands made by an executor under orders of the 
Probate Court, a conveyance is made to the purchaser, without a 
report of confirmation of the sale, without a report that the pur- 
chase-money had been paid, and without an ps of the court to 
make titles, such a conveyance will be ignored, and the purchaser 
does not hold adversely, so that his possession will ripen into a 
title by the expiration of ten years. Casey et al. v. Morgan et al. 
441, 

ASSIGNMENTS. 

1. Assignment for benefit of creditors; construction of.—Assignments for 
the benefit of creditors are subject to the same rules of construc- 
tion which are applied to other contracts or conveyances, and the 
circumstances surrounding the parties when the assignment was 
executed, the motives leading to its execution and the objects to 
be accomplished, should, if there is a want of clearness in its 
terms, leaving the intention doubtful or uncertain, be regarded in 
construing them. Bank of Mobile et al. v. Dunn et al. 381, 

2. Same; description of debts included in.—No narrowness or closeness 
of construction is adopted in assignments for the benefit of cred- 
itors; if, upon a fair and just interpretation of the terms of de- 
scription of the debts included therein, they are broad enough to 
comprehend a particular debt which is not within its precise words, 
it is sufficient. Jb. 381. 

3. Same; rule applied.—Where a debtor in failing circumstances as- 
signed all his individual property for the benefit of his individual 
ereditors, who were to be paid in full, directing the surplus to be 
applied equally to the payment of the debt due several named 
mercantile partnerships, of which he was a member, a debt due 
by another dissolved partnership not specially named, of which 
the assignor was a member, and whose debts on its dissolution he 
assumed and promised to pay, is an individual debt within the 

terms of the assignment. Jb. 38, 
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— 


General assignment; mortgage conveying substantially all debtor's 
property is.—A mortgage conveying substantially all the debtor’s 
property for the security of a particular creditor, or creditors, to 
the exclusion of others, the intention of which is to secure a pre- 
ference to the former over the latter, operates as a general assign- 
ment for the benefit of all the creditors of the grantor equally. 
Shirley et al. v. Teal, 449. 

Same; age of debt not material when mortgage held to operate as.—In 
such a case the mortgage operates as a general assignment, although 
it was executed to secure, in part, money to be advanced by the 
mortgagee to the mortgagor, since the statute prohibiting prefer- 
ences makes no distinction as to the age of the debt. Jb. 449. 
Same; conveyance of exempt property not held to be.—When a debtor 
conveys, by mortgage, substantially all his property, to a creditor, 
intending thereby, to give him a preference, it will not operate as 
a general assignment of any property which is exempt from levy 
and sale under execution. Jhb. 449. 

Same; when decree declaring mortgage of exempted property to be, not 
erroneous.—A decree declaring a mortgage which conveys, sub- 
stantially, all the debtor’s property to a creditor, in preference to 
his other creditors, to be a general assignment, is not erroneous, 
if the mortgage conveyed any property not exempt from legal pro- 
cess issued to enforce the mortgagor’s debts. Ib. 449. 


ATTACHMENT. 


1. 


bo 


= 


Attachment ; ownership of property not changed by levy of.—The 
ownership of chxttels is not divested by the levy of an attach- 
ment on them. Scarborough v. Malone, 570. 

Same ; lien created by levy of —The levy of an attachment creates 
an inchoate lien, dependent on the rendition of a judgment, and 
if judgment is obtained, the lien relates back to the levy and is 
superior to subsequent liens, transfers or alienations. Jb. 570. 

Same; lien created by levy of, not impaired by replecying property.— 
The lien created by levy of an attachment is not impaired or de- 
stroyed by replevying the property. Ib. 570. 

Same ; levy of second attachment ; when wrongful.—The subsequent 
levy of a second attachment, not in subordination to the lien of 
the first attachment, is wrongful, and it is wrongful for the sheriff 
to deliver the property to the plaintiffs in the second attachment. 
Ib. 570. 

Levy of second attachment ; delivery of property to plaintiffs in; sure- 
ties on replevin bond. when discharged.—The levy of a second at- 
tachment, discharges the sureties on the replevin bond in the 
former attachment from all liability. (Cordaman v. Malone, 63 
Ala. cited and approved.) Jb. 570. ~ 

Attachment; liability of sheriff for non-feasance_ or misfeasance in 
levying.—A sheriff is liable for misfeasance or nonfeasance in the 
exercise of the powers conferred on him by law. And, where a 
sheriff seized property under a junior attachment, taking it from 
the possession of the sureties on the replevin bond in the first 
attachmeut, and thereby discharging them from their liability’on 
such bond. Held, It was the duty of the sheriff to keep the 
ae ge safe, so that it would be forthcoming to answer the first 
evy which was the prior lien. Held further, That the neglect of 
such duty was nonfeasance; and the delivery of such property 
to the plaintiffs in the second attachment suit, whereby they were 
enabled to exercise ownership over it, so that it could not be 
reached and subjected to the prior lien, was misfeasance, render- 
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ing the sheriff liable to the plaintiffs in the first attachment for 
all the damages they sustained. Jb. 570. 

7. Sheriff ; notice to, of levy by his predecessor, necessary to fix his lia- 
bility.—Where a prior levy is made, not by a sheriff but by his 
predecessor in office, notice to him of such levy is necessary to 
fix his liability. Ib. 570. 

8. Atlachment before justice ; objections must be made before justice for 
irregularity in proceedings.—On appeal to the Circuit Court, in 
attachment proceedings commenced before justices of the peace, 
no objections can be there raised to the irregularity of the pro- 
ceedings, which was not taken before the justice, although if pre- 
sented in time it might have been fatal to the proceedings, but a 
complaint filed in such a case in the Circuit Court, which is only 
an amplification of that previously filed in the justice’s court, is 
unobjectionable. Reynolds et al. v. Simpkins, 378. 


ATTORNEY AND CLIENT. 


1. Attorney and client; what communications between are privileged. 
Professional communications between attorney and client are re- 
garded as confidential, and are protected on grounds of public 
policy ; but the rule does not extend to communications openly 
made in the presence oi third persons, nor can the attorney refuse 
to disclose by whom he was employed in a judicial proceeding. 
Mobile & Montgomery Railway Co. v. Yeates, 164. 

2. Attorney ; authority to bind clients. —An attorney may bind his client 
by a written agreement, as to any cause or proceeding, (Code of 
1876, § 796), or by an entry on the minutes of the court; but the 
courts are prohibited (Rule 17, Code, p. 156), from acting on any 
verbal agreement made by attorneys in a cause or proceeding. 
Normau v. Burns, 248. 

BANKRUPTCY. 

1. Statute of limitation in suits by assignees in bankruptcy; what em- 
braced in.—The provision of the bankrupt law declaring that no 
suit, either at law or in equity, “‘ shall be maintainable in court 
between an assignee in bankruptcy and a person claiming an ad- 
verse interest, touching any property or rights of property, trans- 

ferrable to, or vested in, such assignee, unless brought within two 
years from the time when the cause of action accrued for or 
against such assignee, (Rev. Stat. U. 8. § 5957), applies not 
only to suits in which the assignee is the real and beneficial actor, 
but also to suits upon causes of action derived from him after the 
statutory bar is complete; and it extends to every cause of action 
existing when the assignment is executed to the assignee, and 
the right and title to sue in respect to which is derived from the 
assignment, and is independent of the State statute of limitations. 
Moses v. St. Paul, 168. 

2. When fraudulent concealment of facts will take case out of statute. 
Fraudulent concealment of facts by the bankrupt, until after the 
completion of the statutory bar, will take the case out of the ope- 
ration of the statute of limitations, as against him or persons 
colluding with him, but not as against innocent persons claithing 
adversely to him. Jb. 168, 

See HusBanp ano WIFE, 6. 


BASTARDY. 


1. Bastardy ; nature of the proceeding.—Proceedings under the statute _ 
in a bastardy case, are sui generis, and while partaking of the na- 
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ture of both a criminal prosecution and a civil suit, are quasi 
criminal. State ex rel. Washington v. Hunter, 81. 

Same ; not misdemeanor.—A proceeding to charge a person as the 
reputed father of a bastard child, is not a misdemeanor within 
the statutes, so as to be barred within ‘‘ twelve months after the 
commission of the offense,’’ under § 4634 of the Code. 72. 81. 

Bastardy ; proceedings in not barred by any statute of limitation. 
There is no statute of limitations in this State which bars a pro- 
ceeding under the statute to charge the reputed father of a bas- 
tard child with its support, unless, in analogy to the doctrine of 
prescription, it is barred by presumption, after a period of twenty 
years from the birth of the child. Jb. 87. 


BILLS OF EXCHANGE, AND PROMISSORY NOTES. 


1. 


Promissory note of partnership; when onus on plaintiff to show assent 
of partners to.—When a promissory note, purporting to have been 
executed by a partnership, is shown to have been signed by a 
partner in renewal of a note given for the debt of another firm of 
which that partner alone was a member, the onus is on the plain- 
tiff to show the assent of the other partners to its execution. 
Tyree v. Lyon, Murphy & Co. 1. 

Same ; assent of partner to, not implied from site nee.--This assent 


may be express or implied, but the mere silence of the other (part- 
ners, When informed of the existence of the note, is not of itself 
evidence that they had assented to its execution. Jb. 7. 

3. Same ; who is not bona fide holder of.—One who knowingly takes 
the negotiable note of a partnership in payment of the individual 
debt of one of the partners, is not a bona side holder or purchaser 
of such paper, and can not enforce it against the other partners. 
Ib. 1. 

4. Promissory note; possession of by maker evidence of payment.—The 
possession of a promissory note by the maker, or one who suc- 
ceeds to his rights, or estate, tends to show that it has been paid, 
or that such person has acquired the beneticial ownership of it, 
but the presumption may be repelled by evidence that the pos- 
session was acquired without payment, and evidence that another 
note of the same tenor was substituted for it, is admissible. 
Potts v. Coleman, 217. 

5. Same; maker of may insist that it was given without consideration. 
The giving of a note, and making repeated promises to pay it, 
do not prevent the debtor from insisting that there was no con- 
sideration for the note, unless a new consideration had intervened, 
or the promise had induced some action on the part of the plain- 
tiff, from which injury to him wouldfollow. Ware, Murphy & Co. 
v. Morgan & Duncan, 461. - 

BONDS. . 

1. Supersedeas bond ; execution of decree not superseded without a 
proper.—¥xecution of a judgment or decree is not arrested or 
superseded by an appeal to the Supreme Court, unless a bond 
with sufficient sureties, payable and conditioned as prescribed by 
the statutes, is executed and filed. Ex parte Sibert, 349. 

2. Same ; condition of, when decree for payment of money.—When the 


judgment or deeree is for the payment of money, the bond to super- 

sede its execution, must be for double its amount, payable to the 

appellee, with sufficient sureties, and conditioned ‘‘to prosecute 

the appeal to effect, and satisfy such judgment as the Supreme 

Court may render in the premises.”’ Jb. 349. 

3. Same; conditions of, when not for payment of money.—But when the 
decree which is sought to be superseded, declares a lien on lands 
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for a specific sum of money, and orders the register to sell the 
lands for its payment after default, the bond, to operate as a 
supersedeas, must be framed and taken (under § 3928 of the Code) 
in such sum and with such condition as will indemnify and secure 
appellee from loss or delay in the execution of the decree, if it is 
affirmed, and if independent security for the costs of appeal is not 
given, it should also cover them. Ib. 349. 


BURGLARY. 
See Criminat Law. 


CASES OVERRULED, LIMITED, EXPLAINED AND QUALIFED 
OR FOLLOWED. 


. Case overruled.—The case of The Nashville & Decatur R. R. Co. v. 
Comans, 45 Ala. 437, so far as it conflicts with this case, is over- 
ruled. Gothard v. Alabama Great Southern R. R. Co. 114. 

2. Cases overruled.—The statement in Sumner v. Woods, 52 Ala. 572, 
as to the rights of a bona fide purchaser of the property in contro- 
versy here, is a mere dictum, that is contrary to the weight of au- 
thority and to the previous decision of this court in Holman v. 
Lock, 51 Ala. 287. hat case, and the case of Dudley v. Abner, 
52 Ala. 572, so far as they conflict with the principles decided in 
this case, are overruled. Sumner v. Woods, 139. 

3. Same.—The case of Crawford v. Kirksey, 50 Ala. 590,is overruled. 
Lehman et al. v. Meyer et al. 396. 

4. Case followed.—Lee v. Lee, 55 Ala. 590, followed in Lee v. Lee, 406. 

5. Same.—Rather v. Young, 54 Ala. 94, followed in Fort v. Davis, 481. 

6. Cases explained.—-Levert v. Read, 54 Ala. 529, Shelton v. Poulson, 
60 Ala. 578, explained in Henderson v. Henderson’s Adm’r, 519. 

. Cases approved.—The cases of Tanner v. L. & N. R. R. Co. 60 Ala. 
621, and Gothard v. Alabama Great Southern R. R. Co. are approved 
in Cook, Adm’r, v. The Central R. R. and Banking Co. of Geor- 
gia et al. 533. . 

8. Case limited or qualified.—The third head note in the ease of Gov't 
Street R. R. v. Hanlon, 53 Ala. 70, is qualified or supplemented in 
Cook, Adm’r, v. The Central R. R. and Banking Co. of Geor- 
gia, 533. 

-9 Case approved.—Cordaman v. Malone, 63 Ala. 556, is approved in 

Scarborough v. Malone et al. 570. 


CHANCERY. 


as 


I. JURISDICTION. 


1. Equity will not protect possession of land acquired by force.—When 
possession of land is acquired by such force as to entitle the party 
evicted to maintain an action of forcible entry and unlawful de- 
tainer, equity will not entertain a bill founded on such possession, 
to enjoin the action, and to remove a cloud from complainant’s 
title to the land.—Turnley et al. v. Hanna, 101. 

2. Creditor.by simple contract ; when may come into equity to enforce col- 
lection of his debt,--A simple contract creditor cannot obtain the 
assistance of a court of equity to compel the payment of his debt, 
unless he has a lien which it is the province of that court to en- 
force, or his case is one of the particular class for which provision 
is made by the statute. Moses v. St. Paul, 168. 

3. Same ; where the demand is legal, an equity must be shown.—When 
the demand is purely legal, the creditor must show, in addition 
thereto, some clear, controlling equity, which he is entitled to 
enforce. Ib. 168. 

(39) 
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4. Bill of review ; when statute of non-claim, no ground for.—A bill of 


review, for error apparent on the face of the record, filed by the 
minor heirs of a decedent, on the ground that it appeared from 
the bill in the original suit, that the claim sought to be enforced 
thereby was barred by the statute of non-claim, cannot be main- 
tained when it appears that the purpose of the original suit was to 
declare and enforce a lien on, and to recover an interest in, real 
property. George v. George, 192. 


5. Same ; what irregularity of service on infants not ground for.—A bill 


of review for error apparent, will not lie at the instance of the in- 
fant defendants to the bill in the first suit, on the ground that the 
guardian ad litem appointed to represent them was not served with 
notice of his appointment, when it appears from the record, that 
he was appointed, that he filed his written consent to act, and put 
in an answer denying the allegations of the bill. , Jb. 192. 


6. Same ; all presumptions are in favor of correctuess of first suit—When 


a bill of review is filed for error apparent on the record, it is the 
duty of this court to presume everything in favor of the rulings of 
the court in the original suit, which the bill of review does not 
disprove. Ib. 192. 


7. When equity will not cancel conveyance at suit of purchaser under exe- 


eo) 
« 


eution.—A purchaser at sheriff’s sale, under execution, of lands 
fraudulently conveved by the judgment debtor, has a plain and 
adequate remedy at law by an action of ejectment, and cannot 
come into equity, while out of possession, to have the conveyance 
cancelled as a cloud on his title.—Grigg v. Swindal, 187. 

When equity will relieve against judgment at lew.—Although the 
jurisdiction is exercised cautiously, and sparingly, yet, if a party 
against whom a judgment at law has been rendered, shows by 
clear and precise allegations, supported by convincing proof, that 
he was without fault in failing to assert his legal rights or reme- 
dies, or has been prevented by fraud, accident, or surprise, or by 
the act of his adversary, from availing himself of them, and that 
the judgment is unjust, and oppressive, a court of equity will 
grant relief against it. Norman v. Burns, 248. 

When equity will not grant relief against judgment at law.—A court 
of equity will not relieve against a judgment at law, merely be- 
cause it is erroneous, or because the Chancellor, from the evi- 
dence, would reach a different conclusion; nor will it grant relief 
on account of matters of pure legal cognizance, unless the party 
complaining acquits himself of all negligence in the assertion of 
his rights in the court of law, and the circumstances relied on to 
excuse the failure, must be shown to have been such that no ex- 
ercise of diligence on his part could have guarded against them ; 
a want of diligence being as fatal as the want of a valid defense, 
or the absence of any fact rendering it unconscientious to ex- 
ecute the judgment. Jhb. 248. 


10. Equity will not relieve against judgment at law on ground that attorney 


violated verbal agreement in taking it.—A court of equity will not 
grant relief against a judgment at law, when the only defense was 
payment before its rendition, and the only reason shown for a 
failure to defend, was the verbal assurance of one of the attorneys 
for the plaintiff, that judgment would not be taken at the ap- 
proaching term of court, and that he would correspond with his 
client, and try to secure an equitable adjustment of the contro- 
versy. Ib. 248. 


1]. Bill in equity may be maintained by administrator of deceased wife 


against husband as her trustee for an account.—The administrator 
of the deceased wife may maintain a bill in equity against the 
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surviving husband, as trustee of her equitable separate estate, 
under an ante-nuptial contract to compel an account and settle- 
ment of the trust estate. Donovan v. Haynie, Adm’r, 51. 

12. Admission by husband of receipt of money of wife, sufficient to charge 
him.—In the husband’s answer to such a bill, his admission of the 
receipt of moneys belonging to the wife’s estate is sufficient to 
charge him with the receipt of such moneys as trustee, and if he 
received it as a gift or loan, the onus of proving that fact is on him. 
Ib. 81. 

13. Equity will enforce specific performance of a contract at the instance 
of a party who did not sign it—An agreement for the sale of lands, 
or any interest therein, which must be in writing, and subscribed 
by the party to be charged thereby, may be specifically enforced 
by a party who did not sign it, since by resorting to equity for 
this purpose, he adopts the agreement and renders it obligatory 
on him. Chambers et al. v. Alabama Iron Co. 353. 

14. When specific performance of contract respecting lands is matter of 
right.—When a contract respecting lands, or any interest therein, 
is in writing, is certain and fair, in all its parts, founded on an 
adequate consideration, and capable of being specifically per- 
formed, specific performance is a matter of right, and it is as 
much a matter of course for a court of equity to decree it, as for a 
court of law to award damages for its breach, and it will be de- 
creed, not only between the original parties, but also between 
parties claiming under them, unless some controlling equity inter- 
venes which renders it improper. Jb. 353. 

15. Creditors at large ; had no relief in equity against debtors’ fra udulent 
transfers.—Betore the passage of the statute (Code, § 3886) equity 
would not interfere to relieve creditors at large against fraudulent 
transiers made by debtors, until they had reduced their claims to 
judgment. Lehman et al. v. Meyer et al. 396. 

16. Judgment creditors ; when relief granted to in equity against debtors’ 
Jravdulent conveyance.—Equity would assist judgment creditors in 
obtaining satisfaction in two classes of cases: 1. When the 
debtor fraudulently conveyed property on which the judgment 
was alien. 2. To reach property not subject to execution at law ; 
but in the second class the creditor must, before resorting to 
equity, have exhausted his legal remedies, while in the first class, 
he need not have done so. Jb. 396. 

17. Decedent ; equity grants relief to creditors against fraudulent trans- 
fers made during life.—Equity would also interfere for the relief of 
creditors who had not reduced their claims to judgment, or ex- 
hausted legal remedies, where a debtor had made fraudulent 
transfers of his property in his life time, and the remaining assets 
were insufficient for the payment of his debts. But this jurisdic- 
tion depends on the power of the court to marshal the assets of 
deceased persons, and was independent of the jurisdiction to 
which the creditors of a living man could resort. Jb. 396. 

18. Simple contract creditors ; statute extending relief to, against fraudu- 
lent transfers by debtor construed.—The statute (Code, § 3886) 
allowing creditors without a lien to go into equity to reach prop- 
erty fraudulently transferred by debtors, is remedial,-and must be 
construed in the light of the pre-existing law, and given effect ac- 
cording to the legislative intention; thus reading and construing 
it, simple contract creditors have the same right under it, as judg- 
ment creditors would have had before its enactment, to invoke 
the aid of equity to reach property fraudulently conveyed. 
Ib. 396. 

19. Property fraudulently conveyed may be pursued in equity by creditors, 
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24 


27. 


although the creditor has other property.—Although it may appear 
on a bill filed by simple contract creditors to reach property 
fraudulently conveyed by the debtor, that the latter has other 
property sufficient to pay the debt, yet the creditor may pursue 
such property, and the traudulent grantees can not compel a mar- 
shalling of the assets, so as to relieve the property not conveyed 
before charging the property claimed by them. Jb. 396. 

Equity will interfere to prevent removal of mortgaged property out of 
the State.—A court of equity will interfere, before the law day of 
the mortgage, and before the mortgagee has a right to proceed at 
law, and restrain the removal of the mortgaged property beyond 
the jurisdiction of the court. Walker v. Radford, 446. 

Seizure, writ of ; allowed under statute to prevent removal of mort- 
gaged property.—W hen a case for onuitable interference is shown, 
the statute (Code, §§ 3857-3853) authorizes a writ of seizure to 
prevent the removal of mortgaged property beyond the State, in- 
stead of an injunction, which would be the appropriate remedy in 
the absence of the statute. Jb. 446. 

Removal of mortgaged property out of the State ; ground of equity to 
prevent.—The ground of equitable interference, in such cases, is 
the prevention of injury to the present or future rights of the 
mortgagee, and the injury must be shown, and it must appear 
that the mortgagor, or those claiming under him, have done, or 
are about to do, some act which violates the mortgagee’s rights 
and beyond the rights of the mortgagor, and for which the law 
does not give an adequate and appropriate remedy. Jb. 446. 

Same ; temporary removal of property no ground for equitable inter- 
Jerence.—-But the mortgagor is not to be hindered in the legitimate 
use of the property, and a mere temporary removal of the prop- 
erty out of the State,.accompanied by an honest intention to re- 
turn it before the law day of the mortgage, and without any in- 
tention to affect, embarrass, or impair the rights of the mortgagee, 
will not authorize a court of equity to interfere by injunction, or 
the statutory writ of seizure, to prevent the removal of the prop- 
erty. Ib. 446. 

Administration of estate may be removed into chancery when trusts to 
be executed.—Where there are trusts to be executed under the pro- 
visions of a will, which are to be continued for a term of years, 
and the estate is to be kept together, this is sufficient to authorize 
the removal of the administration into chancery at the instance of 
the executor. Maybury v. Grady et al. 147. 

Bill to enforce vendor’s lien; when can not be retained after failure of 
iis specific end.—Where the case made out by a bill is that of a 
vendor’s lien, and the prayer of the bill is for the enforcement of 
the lien and a money decree for any balance due, it cannot, when 
it fails as to this specific end, be retained as a bill for rescission 
and cancellation. The City of Eufaula v. McNab, 588. 

Bill of interpleader; complainant must stand as stake-holder between 
claimants.—In order to maintain the complainant in a bill of inter- 
pleader must show, to maintain it, that he has no interest in the 
controversy to be waged between the claimants, is indifferent be- 
tween them, and stands in the relation of a mere stake-holder, or 
depositary. Conley et al. v. Alabama Gold Life Ins. Co. 472. 

Same; cannot be maintained when claims arose by wrongful act of 
complainant.—A court of equity will not interfere by bill of inter- 
pleader for the relief of one who stands to either of the claimants 
in the relation of a wrong doer, or who has caused the double 
claims by his own acts or conduct. Jb. 472. 

Same; when insurance company cannot maintain as to policies.—An 
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insurance company, which, at the request of the assured, volun- 

tarily cancelled his policies, and issued them anew, changing only 

the names of of the beneficiaries, does not stand indifferent be- 

tween them ; the two sets of policies represent different debts and 

duties, and in the defeat of one of them the company has such an 

ey as to prevent it from maintaining a bill of interpleader. 
». 472, 

28. Equitable relief against fraudulent judgment or decree.—A court of 
equity has undoubted jurisdiction to grant relief against fraud in 
judicial proceedings ; but the fraud must have been practiced in 
procuring the rendition of the judgment or decree, or in a subse- 
quent alteration thereof, and it must be clearly established by 
positive proof. Cromelin v. McCauley et al. 542. 

29. Same.—lf the judgment or decree assailed was rendered without 
the service of process, and without the knowledge of the defend- 
ant, the rule now seems to be established, that a court of equity 
will not set it aside unless it is made to appear that the ‘“‘ result 
will be other or different from that already reached.’”’ Ib. 542. 

30. Equitable set-off, on ground of insolvency.—In the absence of all in- 
tervening equities, courts of equity put the same construction on 
statutes of set-off as do courts of law. Insolvency is recognized 
as a ground for the allowance of a set-off in equity, when it would 
not be allowed at law, but it is only the insolvency of the original 
creditor against whom the claim is asserted ; and while the as- 
signee of non-negotiable paper takes it subject to all equities to 
which it was subject in the hands of the assignor, this means only 
the equities between the original parties, and does not include 
equities which may arise between other parties, in the course of 
its transfer. Goldthwaite v. National Bank, 349. 


Il. PLEADING AND PRACTICE. 
I. BILL. 


1. Bill; complainant can claim no advantage from indefiniteness in aver- 
ments of. —The complainant in a bill can claim no advantage or 
benefit from the indefiniteness of its allegations, since he is pre- 
sumed to state his case as fully as the facts will justify. Under- 
hill, Receiver, v. The Mobile Fire Department Ins. Co. 45. 

- Same; what averments do not render multifarious.—-In determining 
whether or not a bill is multifarious, its object, averments, and 
prayer, must all be considered; and if it has a single object, to 
which alone the prayer is directed, it is not rendered multifarious 
by averments that are impertinent, or which merely seek to nega- 
tive an anticipated defense. Ware et al. v. Curry, 274. 

3. Same; may be framed with double aspect —Bills in equity may be 
framed in a double aspect when each alternative would be the 
foundation for the same relief; but two inconsistent, repugnant 
claims to relief, founded on different states of fact, and each, if 
true, entitling the complainant to relief of a wholly different 
character, cannot be asserted in the same bill. Lehman et al. v. 
Meyer et al. 396. 

4. Same; but distinct matters must not be conjoined in.—That a bill 
should not join distinct or independent matters, or defendants, 
against whom the complainant may have distinct and indepen- 
dent demands, is a general rule; but when a demurrer should be 
sustained on either of these grounds, is matter of doubt, and it is 
impossible, from our decisions, to state a rule which will apply to 
the varying exigencies of particular cases—this must be deter- 
_— alone by reference to the averments and prayer of the bill. 

- 396. 


a) 
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oO 


_ 


8. 


9. 


10. 


11 


12. 


13. 


14. 


15, 





Same ; demurrable when seeking to set aside mortgage as fraudulent, 
or have it declared a general assignment.—A bill praying that if a 
mortgage of property by the debtor be not found fraudulent, it 
may be held to operate as a general assignment, enuring to the 
benefit of all the creditors of the grantor equally, is demurrable. 
Ib. 396, 

Statement of title of plaintiff; sufficiency in.—It is a principle of uni- 
versal application in pleading founded on reason and good sense, 
that the title of the plaintiff should be stated with sutlicient cer- 
tainty and clearness to enable the court to see clearly that he has 
such a right as warrants its interference, and the defendant to be 
distinctly informed of the nature of the cause he is called upon to 
defend. Goldsbyv. Goldsby et al. 560. 

Averments in a bill; completeness demanded.—The averments of a 
bill in chancery must be so complete that on demurrer or decree 
pro confesso the court can, without evidence, be able to perceive 
and affirm that complainant is entitled to the relief prayed. 
Ib. 560. 

Averments in a bill of review ; strictness demanded.—There are 
stronger reasons for demanding strictness of averments ina bill 
of review, than for demanding it in an original bill; and relief 
can not be granted upon vague and uncertain allegations. Ib. 560. 

Statement of proceedings in original cause; detail necessary.—It is 
necessary to state all of the proceedings in the original cause ex- 
cept the evidence on which the court found the facts on which it 
proceeded to render a decree. Ib. 560. 

Bill of interpleader ; what it should show.—A bill of interpleader 

should state distinctly the nature and character of the conflicting 
claims which are asserted to the debt, duty, or obligation the 
plaintiff admits rests upon him, and ability and willingness to 
discharge which, when he may do so safely, he avows; and the 
parties who prefer the claims, and have the capacity of enforcing 
them must be brought before the court. Conley et al. v. Alabama 
Gold Life Ins. Co. 472. 
Bill to redeem ; necessary averment in.—A court of equity will not 
enforce the statutory right of redemption in lands sold under a 
power in a deed of trust, when the bill fails to aver that the com- 
plainant, before it was filed, tendered the amount of the pur- 
chaser’s bid, with ten per cent. per annum thereon, and demanded 
redemption. Stocks v. Young, 341. 


Il. ANSWER. 


Answer ; how far taken as evidence.—An answer can only be taken 
as evidence so far as it is responsive to the allegations and inter- 
rogatories in the bill, and when its denials are clear, positive and 
distinct, and matters of defense, though in form responsive, can- 
not be taken as evidence. Craft v. Russell, 9. 

Same ; denials in sworn answer, how disproved.—A sworn answer, 
responsive to the charges in the bill, and denying them, is evi- 
dence for the defendant, which can be overturned only by the 
opposing testimony of two witnesses, or one witness with corrob- 
orating circumstances. Turner v. Flinnet al. 529. 


Ill. PARTIES. 


Parties objection for want of ; when may be disregarded.—A demurrer 
for want of proper parties may be disregarded when the answer 
shows that all the parties really interested are before the court, 
Craft v. Russell, 9. 

Misjoinder of defendants to bill; for whom available-—One who is 
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improperly joined as a defendant toa bill in equity, may take 
advantage of the misjoinder, but if he fails to appear and object, 
ademurrer on that ground, by his co-defendants, will not be sus- 
tained. Ware et al. v. Curry, 274. 

16. Parties to bill to enjoin erection of mill-dam.—Where the legal title 
to lands which have been sold to one who intends erecting a 
mill and dam upon them remains in the vendor, he having an 
immediate right of entry thereon, and having made an executory 
contract of sale of them with full knowledge of the purposes.to 
which the vendee intends to deyote them, the vendor is, in such 
‘ase, a proper, if not a necessary party, to bill of injunction to 
restrain the erection of the dam. Ogletree v. MeQuaggs et al. 580. 


See Error AND APPEAL, AND INJUNCTION. 
CHARGE OF COURT. 


1. Charge ; when abstract.—A charge based wholly or partly on a state 
of facts, of which there is no evidence, is abstract, may mislead 
the jury, and is properly refused. Tyree vr. Lyon, Murphy & Co. 1. 

. Charge, general; when may be given.—When there is no evidence of 
fact which is necessary to sustain the plaintiff’s right to recover, 
the court may, on request, give a general charge on the evidence 
in favor of the defendant. Jb. 1. 

Charge not error, to refuse misleading.—It is not error to refuse a 
charge which may mislead the jury, or which requires explana- 
tion. Bay Shore Railroad Co. v. Harris, 6. 

4. General charge on the evidence ; when proper.—A general charge on 
the evidence is proper, and should be given on request, whenever 
the court would sustain a demurrer to the evidence, if interposed 
by the party requesting the charge; but when the evidence is con- 
flicting, or circumstantial, or when a material fact rests wholly in 
inference, such a charge cannot be sustained. Smoot v. Mobile & 
Montgomery R. R. Co. 18. 

5. A charge invading province of jury properly refused.—A charge which 
assumes the right of the court to direct the jury, that they ‘‘must’’ 
look to certain facts, as evidence, to influence their verdict, in- 
vades the province of the jury, and is properly refused. Marler v. 
State, 585. 

6. Charges must be based on the evidence. —Charges which are not based 
on, and assert propositions of law about which no question arises 
on the evidence in the case, are abstract and misleading, and are 
properly refused, without reference to whether they are correct or 
erroneous. Talladega Insurance Co. v. Peacock, 253. 

Charges ; exception to the refusal of several will not reverse unless all 
correct.—A general exception to the refusal to give several charges, 
will not avail to reverse the case, unless it is shown that each as- 
serts a correct-legal principle. Eliott v. Stocks, 336, 

8. Charge of court, when no contlict in the evidence.-—Where the evi- 
dence is without conflict, it is the duty of the court to refer its 
credibility to the jury, and, on request, to charge directly on the 
effect of such evidence. Scarborough v. Malone et al. 570. 

9. Erroneous charge, to which neither party objects, should be refused. 
Courts must pronounce their own rulings, being guided alone by 
a sense of judicial duty, and when a written charge is requested 
by either party, which is erroneous, it should not be given, al- 
though the adversary party ‘‘ withdraws all objection to it.’’ 
Cook, Adm’r, v. Cen. R. R. & Banking Co. of Ga, et al. 533. 


bo 


a 


~ 
. 


See Error AnD APPEAL, Criminat Law. 
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CHARTER PARTY. 
1. Charter party—stipulations in, not inconsistent—When a charter 


2. 


yarty stipulates that the ‘‘party of the second part assumes all 
iability for all ordinary wear and tear of said steamer,’’ and by 
a subsequent clause, ‘“‘agrees to return, at the expiration of the 
charter, the steamboat in the same condition as when received, 
ordinary wear and tear excepted,’’ there is no inconsistency in 
the two stipulations, the latter providing for injuries outside of 
ordinary wear and tear, for which the former provides. Finnegan 
v. Frank, 21. 


. Same ; when charter becomes quasi owner under.—When the charter 


has absolute contol of the vessel, its voyages, manning and 
direction, during the continuance of the charter, he becomes the 
quasi owner of the vessel, is entitled to all the benefits of owner- 
ship, and subject to all its liabilities, including those incurred for 
necessary repairs. Jb. 


CODE OF ALABAMA. 


i. 


2. 
3. 


4. 


10. 
11. 


12. 
13. 
14. 
15. 
16. 
17. 
18. 


- 19. 


20. 
21. 


99 


ane 


23. 


§ 494. Statute imposing license tax on peddlers unconstitutional. 
Vines v. State, 73. 
§ 796. Authority of attorney to bind client. Norman v. Burns, 248. 


§§ 786, 2530. Filing claims against estates of deceased persons. 


Floyd v. Clayton, 265, 

§ 1488. Proceedings adjudging person insane, effect of as evidence. 
Marler v. The State, 55. 

§ 1699. What is not ‘“‘regular stopping place within meaning of.’’ 
Cook, Adm’r, v. Cen. R. R. and Banking Co. of Ga. et 
al. 534. 

§ 2061. Wife’s right to proceeds of sale of homestead. Bolling ». 
Jones, 508. 

§ 2099. Judgment not contract within meaning of. Lovins et al. v. 
Humphries, 437. 

§ 2191. Joint purchasers of land become tenants in common un- 
der. Newbold v. Smart, 326. 


§§ 2222-3. Entry of satisfaction of mortgage. Harris v. Swanson & 


Bro. 486. 

§ 2265. Advancements, how valued when brought into hotchpot. 
Turner et al. v. Kelly, 173. 

§ 2549. Meaningof ‘‘assets.’’ Bishop et al. rv. Lalouette’s Heirs, 197. 

§ 2568. Filing claims against insolvent estates. Henderson v. 
Henderson, Adm’r, 519. P 

§ 2706. Husband’s right to rents of wife’s property. Bolling v. 
Jones, 508. 

§ 2773. What is not compliance with. Lee v. Lee, 406. 

§ 3058. Policy and purpose of, in excluding evidence against dece- 
dent’s estate. Dismukes & Patrick v. Tolson & Bar- 
rett, 386. 

§ 3058. What not within terms of. Fort’s Adm’r v. Davis, 471. 

§ 3242. Does not refer to statute of non-claim. Yniestra v. Tarle- 
ton, 126. 

§ 3244. Statute of limitations only suspended six months from 
death. Lewis v. Ford, 143. 


§§ 3467-78. Lien of landlord, how affected by removal of property. 


: Scaife & Co. v. Stovall, 237. 
§ 3514. Sale of lands for partition. Johnson et al. v. Ray, 603. 


§§ 3857-3863. Writ of seizure to prevent removal of mortgaged 


property. Walker v. Radford, 446. 
§ 3886. Right of creditors at large to pursue property fraudulently 
conveyed. Lehman et al. v. Meyer et al. 396. 
§ 4213. Definition of words used in. Nikes v. The State, 77. 
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24. §4409. Unlawfully killing animal; malice not necessary to offense 
of. Thompson v. The State, 106. 

25. § 4533. Removing mortgaged property not larceny. Scaife & Co. 
v. Stovall, 237. 

26. §4634. Proceedings in bastardy not misdemeanor under. State 
ex rel. Washington v. Hunter, 81. 


COMPROMISE. 


1. Compromise ; when existence of controversy sufficient consideration 
for.—The mere existence of a controversy, which has not assumed 
the form of a pending suit, is not necessarily a sufficient consid- 
eration for a contract of compromise; the controversy must have 
been bona fide, and based on reasonable grounds; the promise to 
pay a mere unfounded claim which one is induced to make by 
threats of litigation, is without consideration, and as incapable of 
enforcement as the original claim, and the jury must pass on the 
good faith of the plaintiff in the assertion of such a claim, and 
whether there was reasonable ground for it. Ware, Murphy & 
Co. v. Morgan & Duncan, 461. 

2. Same ; when constitutes no consideration.—When a claim is abso- 
lutely and clearly unsustainable at law or in equity, its com- 
promise constitutes no sufficient legal consideration. Prince v. 
Prince, 565. 


CONDITIONAL SALE. 


1. Conditional sale; contract held to constitute-—A contract under 
which a chattel is delivered to one who executes four promissory 
notes, to three of which is attached the condition, that the specific 
chattel ‘‘ for the use of which to the maturity thereof the notes 
are given,’’ is, and shall remain the property of the payee of the 
notes, to whom it shall be returned in case of default in payment 
of the notes, and who agrees, in a condition attached to the fourth 
note, that ‘‘on payment of all the notes, the chattel shall become 
the property of the payor,’’ does not create a chattel mortgage or 
a bailment, but is a conditional sale. Sumner v. Woods, 189. 

2. Same ; right of vendor to recover against innocent sub-purchaser.—A 
purchaser of personal property irom one holding possession un- 
der such a conditional sale, acquires only the conditional title of 
his vendor, and cannot defeat a recovery in detinue brought by 
the original vendor, even though he shows a bona fide purchase 
for value and without notice. Jb. 139. 

3. Same ; right of vendor against sub-purchaser.—A purchaser of per- 
sonal property from one who holds possession under an incom- 
plete conditional sale cannot defeat a recovery by the original 
vendor, although he is a bona fide purchaser for value and with- 
out notice. Fairbanks, Morse & Co. v. Eureka Co. 109. 


CONSTITUTIONAL LAW. 


1. State cannot prohibit telegraph company from doing. business within 
its limits.—The Congress of the United States having exercised its 
power to regulate commerce between the States as to the con- 
struction of telegraph lines, no State can directly, or indirectly, 
by legislative prohibition or otherwise, exclude a foreign tele- 
graph company from doing business within its limits. American 
Union Telegraph Co. v. The Western Union Telegraph Co. 36. 

2. When State may regulate business of telegraph company, within its 
limits.—The constitutional power of Congress to regulate com- 
merce does not exclude the exercise of a concurrent power by the 
States, except so far as Congress has actually exercised the 
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3. 


4. 


5. 


é. 


7. 


power; and no act of Congress is to be interpreted as invading the 
police powers of the State, unless the intent is clear and obvious. 
ae 

Federal Constitutian; construction placed on by United States Supreme 
Court binds all courts.—The construction placed on the provisions 
of the Federal Constitution by the Supreme Court of the United 
States is binding on all the judicial tribunals of this country. 
Vines v. The State, 73. 

Discrimination by State against products of other States prohibited. 
No State, either in the exercise of its taxing power, or of its police 
“se ane. can discriminate in favor of its own products and manu- 
actures, and against the products and manufactures of other 
States. Jb. 73. ° 

Statute exacting license for peddling, but exempting domestic manu- 
factures, unconstitutional.—Thé statute of this State, (Code 1876, 
§ 494, subdivision 8) which imposes a license tax on ‘‘peddlers,”’ 
the amount of the license being regulated by their manner of 
traveling, and which declares that, ‘‘such license shall entitle him 
to peddle only in the county where it is taken out, but this shall 
not apply to any articles produced or manufactured in this State,’’ 
discriminates in favor of the manufactures and products of this 
State, and against those introduced into it from other States, and 
is unconstitutional. Jb. 73, 

Statute; when effect will be given to remainder of, when part held un- 
constitutional.—When part of a statute is eunemaeel unconstitu- 
tional, and there are other parts or sections of it, which are not 
dependent upon, and which are separable from, and capable of 
full execution without such unconstitutional portion, their valid- 
ity is not affected. Jb. 73. 

Same ; when whole statute fails, on account of unconstitutional part. 
But, if the parts of a statute are so materially connected and de- 
pendent as to warrant the belief that the Legislature intended 
them as a whole, and there is no good reason for believing it was 
intended ; that if a part should be incapable of taking effect the 
residue should petal the whole statute must fail. Jb. 73. 

Same ; section 494, sub-div. 8, Code of 1876, entire, and incapable of 
separation.—The statute imposing a license tax on peddlers (Code, 
§ 494, sub-div. 8) is, in its purposes and objects, an entirety; 
and the attempted exemption of domestic manufactures from the 
tax, cannot be stricken out and the residue of the law preserved 
without imposing a tax on such manufactures, when the Legisla- 
ture has not done so, but has expressly relieved them from it. 
Ib. 73. 

Unconstitutional statute; statute fixing basis of taxation on law of 
another State is.—The statute which provides, that if any other 
State requires of an insurance company created, or organized by 
the laws of Alabama, any deposit of security or payment of taxes, 
fines, penalties, certificates of authority, or license fees, greater 
than the amount required for a similar purpose from similar com- 
panies of other States by the then existing laws of Alabama, then 
all the companies of such States establishing, or having hereto- 
fore established agencies in this State, are required to make the 
same deposit, for a like purpose, with the Treasurer of this State, 
and pay to the State Treasury for taxes, fines, penalties, and 
license fees, an amourit equal to the amount of such charges and 
payments, imposed by the law of such State upon the companies 
of this State, and the agents thereof, is violative of the constitu- 
tional provision, which requires uniformity of taxatior, upon the 
property of individuals and corporations ‘Art. XI § 6), and is an 
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unwarranted delegation of the legislative power of this State to 
other States. Clark & Murrell v. Port of Mobile, 217. 

10. Payment of license under, no protection.—Hence the payment by a 
Mississippi insurance company doing business here of $1,000 for a 
State license, which, by the law of Mississippi, is declared to be 
in full of taxes and licenses, State, county, and municipal, bein 
unauthorized, does not relieve it from the payment of a municipa 
tax or license. Jb. 217. 

11. Constitutional provisions read and construed, in reference to common 
law.—Constitutional provisions which were intended to remedy 
defects in the common law, must be read and construed in the 
light of that law; and when words of definite signification at com- 
mon law are used in such provisions, and there is no intention 
manifested that they shall be taken in a different sense, they are 
employed in their known and defined meaning. Holt v. Agnew et 
al. 360 

12. Same ; whatthe provisions regarding separate estates were intended to 
accomplish.—The common law powers of the husband over the 
wife’s property, had been abrogated long before the enactment of 
the constitutional provisions, (Art. X, § 6) declaring that “all 

property of every temale shall be and remain her separate estate, 

~ shall not be liable to the debts of the husband,’’ «c., which 
were intended to prevent their restoration, and those provisions 
do not refer to the voluntary payment by the wife of the husband’s 
debts, which depends for validity on her capacity as owner of the 
estate, but to the liability which arose as an incident of ownership 
from the exercise by the husband of his common law powers over 
the estate. Ib. 360. 

13. Same ; create equitable separate estate in married woman.—Whenever 
an estate was limited to the sole and separate use of a married 
woman, before the enactment of the statutes, or these constitu- 
tional provisions, she was regarded in a court of equity as a feme 
sole, and could sell or charge the property just as if she were sui 
juris, and the constitutional provisions only create an equitable 
separate estate, over which she could exercise the same control, 

the statute did not intervene and attach to it peculiar properties 
and incidents. Jb. 360. 


CONTRACTS. 


1. Executory contract founded on illegal consideration not to be enforced. 
No executory contract founded on an illegal consideration can be 
enforced by suit, nor can any one recover, who, to establish his 
claim, must trace his right through such atransaction. Clark v. 
Colbert et al. 92. 

2. Executed contract based on composition of felony; law will not inter- 
fere between parties to.—When a contract, the consideration of 
which is the composition of a felony, is an executed one, the law 
leaves all who share in such illegal transaction where it finds 
them, and will not interfere to rescind the contract, and recover 
the consideration. Ib. 92. 

3. Contract ; test of right to enforce when impeached as illegal.—When 
the plaintiff requires the aid of an illegal transaction to support 
his contract, which is impeached as illegal, it is incapable of en- 
forcement, but if he have rights originating in a transaction not 
offensive to law, and a right of recovery independent of an illegal 
transaction, although he may have participated in it, such trans- 
action can not be emploved to defeat his suit. Ware etal. v. 
Curry, 274. 

4. Same ; this test of right to enforce applied. —A vendor of lands who 








620 


INDEX. 


CONTRACTS—Continued. 


retained the legal title, but who afterwards voluntarily executed 
a deed to his vendee, to enable the latter to consummate a con- 
tract for the manufacture of iron for the’ Confederate States, du- 
ring the war, hasa right, springing out of the original contract of 
sale, to enforce his lien on the lands for the purchase-money. 
Ib. 274. 


5 Same; consent of parties, necessary to validity of, although courts 


will not ne ee with unwise disposition of property.—The owner 
of property has the right to dispose of it at will, and courts will 
not assume to control his disposition of it, because they are inju- 
dicious, or unwise ; but free and voluntary consent is essential to 
every contract, and this is generally imported by the contract 
itself. Holt v. Agnew et al. 360. 


See CoRPoRATION. 


CONVEYANCES. 


1. 


Conveyances ; object of the construction of.—The object of all con- 
struction of contracts or conveyances is, to ascertain, and, if pos- 
sible, give effect to the intention of the parties, and if that inten- 
tion is not clearly or distinctly expressed, if the words of the 
instrument are general, or, if there is ambiguity of expression 
admitting of two or more constructions, that construction must 
be adopted which will make the instrument available in ali its 

arts, and for all its purposes, rather than one which would de- 
eat it in any respect. Bank of Mobile et al. v. Dunn, 381. 


See PartNersHip; Husspanp AND Wire; FrRaups, AND FRAUD- 
—_ ~ULENT CONVEYANCES. 


CORPORATION. 


1. 


2. 


3. 


4. 


Corporation; power to borrow money.—A corporation, which is au- 
thorized by its charter to transact the business of life, fire and 
marine insurance, receive money, on deposit, collect promissor 
notes, and bills of exchange, lend money, and discount or sell 
such notes, or bills, and to ‘‘ borrow money, and issue its bonds 
therefor,’ is not restricted, by the latter provision, to making 
loans secured by bonds, but has the incidental and implied power, 
common to all such corporations, to borrow money, and make ne- 
gotiable, or non-negotiable paper, and give such securities as may 
be deemed most advantageous.—Talladega Ins. Co. v. Peacock 
Adm’r, 253. 

Same ; how persons proved to be officers of. —Strangers can not be re- 
quired to prove the appointment of officers, or agents, of corpora- 
tions, by written evidence, but it may be inferred from the recog- 
nition, or continuous acquiescence, by the corporation in the acts 
of such officers. Ib. 253. 

Same; presumption against, when it fails to prove appointment of 
officer.—If there is written evidence of such appointment, it is 
within the peculiar knowledge, and in the exclusive possession of, 
the corporation, and whatever presumption can be drawn, on ac- 
count of its absence, must be visited on the corporation, which 
has voluntarily assumed the attitude of neglecting, or refusing to 
produce, evidence which was in its possession. Jb. 253. 

Same; person may be proved to be officer of. by certain acts.—Evidence 
that one openly and notoriously transacted the general business of 
a corporation, had possession and care of its office, in which the 
business was transacted, the custody of the books and papers, and 
the funds of the corporation, and had, on more than one occasion, 
borrowed money, which appeared on the books of the company, 
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entered to the credit of the lender, tends to show the relationship 
of such person to the corporation, the duty and authority pertain- 
ing thereto, and might authorize a jury to infer that, in the ab- 
sence of authority from the corporation, such acts would not have 
been permitted. Jb. 253. 

5. Same; officer of, acting without authority, loss arising from, falls on 
corporation.—If corporations, who select their agents, with whom 
strangers must deal, hold out a particular officer, or suffer him to 
hold himself out as having particular or general authority, invit- 
ing dealings with him, and a loss must ensue thereby, such cor- 
poration must bear it, and not those who, so far as was known, or 
could be seen by them, dealt with the agent in the line, and within 
the scope of his duty andemployment. Jb. 263. 

6. Secretary of corporation; authority to borrow money for corporation; 
how implied.—Authority to borrow money for a corporation, by its 
secretary, may be implied from his relation to the company, the 
nature of his employment, the mode in which he was permitted to 
conduct its business, and his borrowing on other occasions; and a 
charge that he must have had express authority to borrow money 
is erroneous, and properly refused. Jb. 253. 


II. Fore1IGN CorpoRATION. 


1 Foreign corporations; constitutional provisions as to doing business in 
this State not violative of Federal Constitution.—-The provision of the 
Constitution (Art. XIV § 4) ‘‘that no foreign corporation shall do 
any business in this State without having at least one known place 
of business and an authorized agent therein,’’ is a legitimate ex- 
ercise of the police power of the State, is not in conflict with any 
act of Congress nor violative of any provision of the Federal con- 
stitution. American Union Tel. Co. v. West. Union Tel. Co. 26. 

2. Same ; when equity will not aid by injunction.—A court of equit 
will not interfere by injunction at the suit of a foreign rahe. es 4 
company to prevent a rival company from obstructing the erec- 
tion of its salen and wires when the bill does not show that the 
complainant has any known place of business, or any agent in 
this State, nor that it has acquired any property or rights of prop- 
erty here. Jb. 26. 


III. Mvunicrpat Corporations. 


_ 


Municipal corporation; who can not bind.—Neither the agents, offi- 
cers, nor city council of a municipal corporation can bind the 
corporation by any contract which is beyond the scope of its pow- 
ers, or entirely foreign to the purposes of the corporation, or 
which (not being in terms authorized), is against public policy. 
City of Eufaula v. McNab, 588. 

2. Same; when bound by its agents or officers.—A municipal corporation 
is bound only when its agents or officers, (by whom it can alone 
act, if it acts at all,) keep within the limits of the chartered author- 
ity of the corporation. Jb. 588. 

3. Same; contracts of; when ultra vires.—All contracts of municipal 
corporations, which are not necessary and proper in order to carry 
into effect the powers expressed in their charters, and which are 
not germane to the governmental purposes for which such cor- 
porations may have been organized, are ultra vires. Ib. 588. 

4. Same; charter of; in case of doubt, how construed.—In case of any 

doubt or ambiguity arising out of terms used in the charters of 

municipalities and counties, which are invested with civil policies, 
and political functions, the charters are strictly construed against 
the existence of such doubted power, and are resolved by construc- 

tion in favor of the public. Jb. 588. 
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5. Charter of the city of Eufaula; section 24 of, construed.—The charter 


for) 


~I 


8. 


9. 


10. 


1 


_ 


12. 


13. 


of the city of Eufaula, entitled ‘‘An Act to establish a new charter 
for the city of Eufaula,’’ approved February 28, 1870, (Session 
Acts 1869-70, pp. 186, 194), conferred ‘‘full power and authority 
upon the city council to purchase and yeortle for the payment”’ 
of ‘“‘all such real estate and personal property as may be required 
for the use, convenience, and improvement of the city,’’&c. Act- 
ing under this power, the city council of Eufaula purchased a tract 
of land located within the corporate limits of the city, for the ben- 
efit of the S. E. Ala. A. & M. Ass’n., and asa place for holding ‘‘their 
annual fairs,’’ and the association was given ‘‘the exclusive use of 
the premises.’’ The consideration paid was $10,000 of the bonds 
of the city, ranning twenty years and bearing interest from date 
with coupons attached. Held, that the action of the city council 
in making the purchase of the land for the particular purpose for 
which it was bought, was ultra vires. Ib. 588. 


Same; purchase of property in aid of private enterprise, not permitted. 


Under such a power in a charter it is not contemplated, nor per- 
missible, that such property shall be acquired in aid of any pri- 
vate enterprise not of a public character, however laudable may 
be its purpose, or however useful may be its encouragement. Ib. 
6 


Same; right of to contract, how limited.—The right of a municipal 


corporation to contract must be limited by the right to tax, and if 
in the given case no tax can lawfully be levied to pay the debt, 
the contract itself is void for want of authority to make it. Jb. 
588. 


Same; when estoppel does not apply to—When a municipal corpora- 


tion makes a contract which is ultra vires, the fact that interest 
has been paid on the debt created by such contract, either by the 
corporation itself, or by the beneficiary of the contract, with the 
concurrence of the corporation, does not effect the case and can 
not work an estoppel. Jb. 588. 


Action for violation of municipal ordinance of city of Selma; how 


tried on appeal.—On appeal to the City Court of Selma, froma 
judgment of conviction rendered by the Mayor of the city, for a 
violation of a municipal ordinance, the case is, under the provis- 
ions of the city charter, to be tried de novo, as in cases of appeals 
from the judgments of justices of the peace in civil cases, and a 
motion to quash the proceedings before the mayor, for any defect 
except a want of jurisdiction, apparent on their face, can not be 
made for the first time in the City Court. City of Selina v. Stew- 
art, 338. 


Proper practice in such cases.—The proper a in such cases, to 
€ 


preserve the constitutional right of the defendant to demand the 
nature and cause of the accusation against him, is to require tlie 
‘ue ped to file a statement of the case, and all questions as to its 
egal sufficiency, or as to the jurisdiction, can be raised by de- 
murrer. Jb. 338. 


Statement; error to disregard.—When such a statement is filed, be- 


fore the trial, it is error to disregard it, and quash the proceedings 
for defects not raised in the municipal court. Jb. 338. 


Costs; municipal corporations not liable for in prosecutions.—Munic- 


ipal corporations are not, in any event, liable for costs incurred in 
prosecutions for the punishment of offenders against their ordi- 
nances. Jb. 338. 


Corporations; when not authorized to levy taxes.— A municipality 


which has power ‘“‘to levy taxes on real and personal property, 
auction sales, and sales of merchandise, and capital employed in 
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business therein, and street tax on all male inhabitants of the age 
of twenty-one years,’’ is prohibited both by the absence of legis- 
lative authority, and by the enumeration of certain powers, of 
which this is not one, from levying a tax on the gross receipts of 
warehouses. City of Selma v. Selma Press & Warehouse Co. 


COSTS. 

1. Re-taxing costs; to what objections motions for, are confined.—Motions 
to re-tax costs are confined to objections to the taxation made by 
the clerk or other miristerial officer of the court, and do not open 
inquiry into the merits of the judgment, which the clerk is bound 
to pursue in taxing thecosts. Tecumseh Iron Co. v. Mangum, 246. 

2. Costs; appellant taxed with, when defect in his bill prevents decree in 
his favor.—When a defect in his bill prevents the rendition of a 
final decree in favor of the appellant, he will be charged with the 
costs of appeal. Cruikshank v. Luttrell, 318. 


COURTS. 

1. Courts ; power to adjourn after opening of term.—When the term is 
comida opened, at the place appointed by law, courts have the 
inherent power to adjourn to any other day of the term ; and when 
the court is authorized to continue “until disposed of,” it may 
adjourn to any day before the commencement of the next term. 
Williams v. The State, 183. 


CREDITOR. See Desror Anp CREDITOR. 


CRIMINAL LAW. 
ANIMALS, UNLAWFULLY KILLING. 


1. Trespass to pursue animals with dogs and kill then.—One who pur- 
sues with dogs, and kills animals belonging to another, when found 
injuring his crops, even though they may have broken into his 
field, is guilty of trespass. 

“Unlawful,” to commit trespass.—One who commits a trespass in 
killing an animal, kills it ‘‘unlawfully.’”’ 

3. Malice not an ingredient of offense of unlawfully or wantonly killing 
animals.—Malice is not an ingredient of the offense of unlawfully 
or wantonly killing an animal as denounced by the statute (Code, 
§ 4409), and if the defendant killed the animal unlawfully, he is 
properly convicted of such offense. 


to 


BIGAmMy. 


i 


. Bigamy, or “‘polygamy ;”’ who are guilty of.—Any person having a 
former husband or wife, who marries again in this State, unless 
by a decree of a court of competent jurisdiction, such person has 
been divoreed from the former husband or wife, and permitted to 
marry again, or, the former husband or wife has been continu- 
ously absent for five years immediately preceding the second mar- 
riage, and such person did not know the former husband or wife 
to be living, is guilty of the crime of bigamy, or polygamy, under 
the law of this State. Jones v. State, 84. 

. Rumor or belief, that former husband or wife dead; no defense on 
indictment for polygami y.—On the trial of such an offense, evidence 
that at the time of the second marriage, the former husband had 
been absent for more than a year; that defendant had heard her 
former husband was dead, and it was currently reported aud_be- 
me ed that he was dead, is no defense, and is properly excluded. 

b. 84. 


bo 
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3. Polygamy, what constitutes the criminal intent in.—In such a case, 
the only criminal intent, which is of the essence of the offense, is 
the intent to marry a second time, not knowing the husband, who 
had been absent only one year, to be dead. Jb. 84. 


BurG.Lary. 


_ 


Burglary ; when may be committed by person in charge of house. 
An employee left in charge of a house, who enters a closed room 
and steals therefrom, when, by virtue of his employment, he had 
no right to go there, is guilty of burglary. Hild v. State, 87. 


CHARGE OF CouRT. 


_ 
4 


Charge may be refused, though stating law correctly, if not based on 
evidence.—Charges should be based on the tendencies of the tes- 
timony, and if not correct in reference to the evidence in the case, 
although they may assert legal propositions correct in themselves, 
a refusal to give them, as requested, will not authorize a reversal. 
Street v. State, &7. 

2. Same ; misleading charge properly refused.—A charge “‘ that a pistol 

is not concealed unless it is hid from the ordinary observation of 
those who are in a position to see it, if it were not concealed,”’ is 
confused, and when taken in connection with the evidence in the 
cause—that the pistol was only seen when the defendant pulled off 
his coat—tended to mislead the jury, and was properly refused. 

Ib. 87. 

See, also, Homicipe. 


Carryinc ConcEALED WEAPONS. 


1. Concealed weapons ; what constitutes offense of. —To constitute the 
offense of carrying a concealed weapon, it must be worn, or car- 
ried, so that persons near enough to see it, if it was not concealed, 
can not seeit. Street v. State, 87. 

EVIDENCE. 

1. Severance ; defendants competent witnesses after.—Where two are 
jointly indicted and there is a severance, either of the defendants 
is a competent witness foror against the other. Marler v. State, 55. 

2. Insanity; not proved against defendant by special proceedings adjudg- 


ing co-defendant insane.—The record of the proceedings in the 
Separate trial uncer the statute (Code, § 1488), in which one of 
two defendants who are jvintly indicted, is adjudged insane, are 
not evidence against his co-defendant, of the fact of such insanity, 
on a trial under the indictment. Jb. 55. 

3. Witness becoming insane ; his testimony on former trial admissible. 
When a witness was examined on the preliminary investigation 
tefore a committing magistrate, and becomes insane before a trial 
of the accused, under indictment for the same offense, the testi- 
mony of such witness, as given before the magistrate, is admis- 
sible in evidence on the second trial. Jb. 55. 

4. Same; may be proved by secondary evidence.—When the testimony 
of such witness was not reduced to writing on the preliminary 
trial before the committing magistrate, secondary evidence of 
what he testified to, is admissible. Jb. 55. 

5. Sume ; only necessary to state substance of testimony.—The precise 
words of such witness need not be repeated on the second trial, 
but only the substance of his testimony. Jb. 55. 

Accomplice; what necessary to authorize conviction for felony on evi- 
dence of.—To authorize a conviction for felony on the testimony 


= 
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of an accomplice, his testimony need not be corroborated in every 
material particular, but it must be corroborated by evidence, 
tending to connect the defendant with the commissfon of the of- 
fense, and it is not sufficient if only so confirmed, as to convince 
the jury of its truth. Jb. 55. 

7. Conspiracy to commit crime; how proved.—Conspiracies to commit 
crime may be proved by circumstantial, as well as by direct evi- 
dence; and no positive agreement for such purpose need be 
shown. Ib. 55. 

8. Same ; may be proven by evidence of accomplice; when.—Such a con- 
spiracy may be proven by the testimony of an accomplice, if it 
be sufficiently corroborated, as to his statement connecting the 
defendant with the commission of the offense. Ib. 55. 

9. Motive; evidence admissible to show.—When defendant had begun 
suit against his wife for divorce, and his complicity in the killing 
arose from a desire to get rid of deceased, an important witness 
for the wife, as an obstacle to his success, statements made by 
him to a witness, that ‘‘ he was tired of his wife, and intended to 
get a divorce from her,’’ and requesting permission to marry the 
daughter of the witness, are competent to show motive, and were 
properly admitted in evidence. Jb. 55. 

10. Same; proof of in such case.—In such a case the jury could notcon- 
sider the merits of the divorce suit, but only the fact of its pen- 
dency and the motive of its prosecution. Jb. 55. 

1l. Threats against deceased made by accomplice; when admissible. 
Where an accomplice testified that he killed the deceased at the 
instigation of the defendant, evidence of threats made by such 
accomplice against the deceased, because the latter was talking 
about his sister, tend to show that the slayer acted from personal 
malice without reference to the defendant, and is admissible. 
Ib. 55. 

2. Dying declarations made in answer to questions; admissible.—On the 
trial of one charged with murder, a declaration made by deceased 
as to the cause and circumstances of his death, while under con- 
viction of impending dissolution, although part of it was in reply 
to questions asked him, is admissible. Jngram vr. The State, 67. 

13. Cross-eramination, conduct of, largely in the discretion of the court. 
There is no uniform rule governing the cross-examination of wit- 
nesses, but it rests largely in the discretion of the court, greater 
liberty being permissible when the witness shows partisanship, 
than when he evinces impartiality ; and it must be a strong case 
to justify a reversal for too great latitude allowed in such examin- 
ation. Jb. 67. 

14. Character; what to be considered in estimating.—The shadings, as 
well as the brighter hues, are to be considered in making up the 
estimate of character and reputation; and, when a_ witness had 
testified that he knew the character of the accused for peace and 
quietude, and that it was good, it is not error to allow him to be 
asked, on cross-examination, if he had not been informed that 
the defendant had ‘killed a man in the State of Georgia,’’ and 
his answer was admissible in evidence. Ib. 67. 


_ 
I 


HomicipE—SEyF-DEFENSE. 


1. Self-defense: doctrine as to, stated. —A charge which asserts that the 
necessity of self-defense, which justifies the taking of human life 
must be present, imperious, and impending, or so appear to the 
defendant, is free from error. Ingram v. The State, 67. 

2. Same; what necessary to make out justifiable homicide in self-defense. 
Charges which declare that, ‘‘ to make out a case of justifiable 

(40) 
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homicide committed in self-defense,’’ the evidence must show 
that the difficulty was not provoked or encouraged by the defend- 
ant; that he was, or appeared to be, so menaced at the time, as 
to create a reasonable apprehension of danger to his life, or grevi- 
ous bodily harm, and that there was no other reasonable mode of 
escape from such impending evil, are proper. Jb. 67. 

Same: charge which ignores duty of escaping from difficulty, in estab- 
lishing, erroneous.—On a trial for nurder, when the accused relies 
on self-defense to justify the killing, charges which assert the right 
of the defendant to kill the deceased, if it reasonably appear to 
him that the deceased intended to take his life, or inflict on 
him great bodily harm, but whieh ignore the fact, or principle, 
that, to establish this defense, there must have been no other safe 
mode of escape open to defendant, are properly refused. Jb. 67. 


INDICTMENT. 


Burglary ; what sufficient statement of value in indictment for.—In an 
indictment for burglary, which avers that defendant, ‘‘ with in- 
tent to steal, broke into and entered the store of H., in which 
goods, &c., things of value, were kept for use, &c.,”’ sufficiently 
shows that things of value were kept therein, at the time of the 
breaking and entry, and is good. W/liams vr. The State, 183. 

Ownership ; how to be averred in indictment.—When it is necessary 
in an indictment, to aver the ownership of property, it is sufli- 
cient to lay it in any one or more of several partners or owners. 
Ib. 183. 

Indictment ; when defective because arerments relate to time whew 
preferred.—When an indictment alleges that “ defendant is the 
owner or keeper of a saloon in which intoxicating liquors are kept 
for sale, having a billiard table connected therewith, on which the 
public can play, and knowingly permitted a minor to play thereon ; 
such averments relate to the time when the indictment was found, 
and it is defective in not charging these attendant facts and cir- 
eumstances, which make the act of defendant an indictable 
offense, to have existed at the time the alleged offense was com- 
mitted. Sikes » The State, 77. 

Minors, PLayine on Bruutarp TABLes. 


“ Billiard table,’’ defined.—The word, “ billiard table,’’ as used in 
the statute (Code, § 4213), prohibiting saloon keepers from _per- 
mitting minors to play thereon, includes all tables, with or with- 
out pockets, on which the game of billiards could be, and was 
played, at the time of its enactment. Sikes v. The State, 77. 

** Pool tables ;’’ prohibition includes playing on.—The statutory pro- 
hibition against permitting minors to play on billiard tables in- 
cludes the tables on which the game of “ pool’’ is now usually 
played, but on which the game of billiards was played at the time 
the statute was passed. Ib. 77. 

“* Game ;”? what prohibited, for minors, on billiard table.—The game 
played thereon need not be that which is technically called bil- 

iards, but it must be akindred game, which is played with balls 
and cues, or some substitute for them. Jb. 77. 

** Playing thereon ;"" meaning of, in the statute.—Mere sport or 
pastime on the table, or even playing with the balls, is not within 
the statutory prohibition, but there must be a game played, or 
begun to be played, with the balls and cues, or some substitute 
therefor, to constitute the offense denounced by the statute. 
Ib. 77. 

‘* Public use of the table ;’’ what necessary to constitute the offense. 
It is not necessary that the table should be kept for pay, but to 
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make out the offense, it must appear that the table is such an one 
as the public are invited and permitted to play on, and a charge 
which withdraws this question from the jury, is erroneous. Ib. 77. 
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LARCENY. 


1. Larceny; removing or selling property on which another has a claim, 
is not.—Although the statute (Code, § 4533), declares that a ten- 
ant, or other person, who, with an intent to hinder, delay or de- 
fraud, removes or sells, property on which another has a valid 
claim, may be punished as if he had stolen it, yet it does not con- 
vert the sale, or removal, into larceny, nor does it prevent an in- 
nocent purchaser from acquiring a good title. Scaife & Co. v. 
Stovall, 237. 

PLEADING AND PRACTICE. 

1. Plea in abatement, as to drawing grand jury; what must negative. 
A plea in abatement, which negatives the presence of the clerk 
of the Circuit Court at the drawing of the grand jury, but does 
not negative the presence of the clerk of the City Court, is bad. 
Williams v. The State, 183. 

2. Same ; sustained where defendant indicted as Mincher, his name being 
Minshen.—The names Mincher and Minshen are not idem sonans, 
and a plea in abatement to an indictment charging Wm. Mincher 
with an offense is properly sustained on proof that the defendant’s 
name is Minshen. Adams v. The State, 89. 

3. Severance ; worked by the insanity of one defendant and the separate 
arraignment of the other.—When two persons are jointly indicted, 
and one of them has been adjudged insane on a separate trial of 
that issue, and ordered to be confined in the insane hospital and 
his trial postponed until he becomes sane, and the other is sub- 
sequently arraigned and tried alone, there is a severance of the 
cases of the two defendants. Marler v. The State, 55. 


DAMAGES. 


1. Prospective damages may be recovered in action on the case for personal 
injuries.—In an action on the case for personal injuries, the recov- 
ery is not limited to the actual injury, and the suffering sustained 
and undergone up to the time of the trial, but the plaintiff may 
recover prospective damages for the disabling effect of the injury. 
Bay Shore Railroad Co. v. Harris, 6. 

2. Damages against sheriff for failing to return execution; what may be 
recovered and how.—The failure of a sheriff to return an execution 
according to its mandate, is a breach of his official bond for which 
the plaintiff may, in a common law action, recover damages; but 
in the absence of averment and proof of actual injury, the dam- 
ages are nominal, and the statutory damages of twenty per cent. 
on the amount of the judgment are not recoverable in such an 
action, but only in a summary proceeding under the statute. 
Marcum v. Burgess, 556. 

3. Damages in trover; how to be assessed.—In assessing damages in 
trover, the jury may fix the value of the property converted as 
proven at any time between the conversion and the trial, but they 
are not bound to adopt the highest value proved. Street v. Nelson 
et al. 504. : 


See NEGLIGENCE, RAILROADS. 
DEBTOR AND CREDITOR. 


1. Creditor receiving debtor’s check is holder for valuable consideration. 
When a creditor takes his debtor’s check on a bank in payment of 
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his debt, he is a holder for a valuable consideration. Mobile & 
Montgomery Railway Co. v. Felrath, 189, 


2. Depreciated currency; promise by debtor to make good deficiency 


caused by payment of, valid.—A_ promise by a debtor, who pays 
depreciated eurrency te his creditor, to make good the deficiency, 
is founded on a valuable consideration, and may be enforced, 
although the creditor may have surrendered the evidence of the 
debt. McElderry v. Jones, 203. 


3. Debtor; promise to pay more than due to creditor, not to be enforced. 


Buta promise by a debtor, who tenders money to his creditor, 
such as the latter is bound to receive, and which is the full meas- 
ure of the debtor’s liability, to pay more in another currency, of 
greater value in the transaction of business, is without considerae 
tion, and can not be enforced. Ib. 203. 


DEED. 


1. Deed; instrument held not to be.—An instrument which purports t® 


be made in consideration that Mrs. W. will support Mrs. B. during 
the life of the latter, will pay her debts, and render certain other 
specific services for her, and bary her decently: at her death, 
which is signed by both, and declares that on the performance of 
these conditions by Mrs. W. she shall have and be entitied at and 
after the death of Mrs. B., to all the property owned by Mrs. W., 
except certain farniture, ‘‘none of which is sold or contracted 
away by these articles of agreement,’’ but which contains no 
words of grant or conveyance, is not a deed. Brewton, Adm’r, v- 
Watson, 121. 


2. Deed; words of granting or alienation necessary in.— Formal and 


technical words are not necessary in a deed to lands, and when an 
intent is manifested that the estate shall pass, the words will, if 
possible, be construed so as to take effect, but there can be no 
valid or operative conveyance of lands without some words of 
grant or alienation. Jb. 171. 


See HomesTeAD; Husspanp AND WIFE. 


DEFINITIONS. 


1. ‘‘Assets;’? word, as used in the Code (§ 2349), includes land.—The 


9 


word ‘‘assets,’’ as used in the statute (Code, § 2349), authorizing 
the grant of letters of administration on the estates of non-resi- 
dents, who die, leaving ‘‘assets,’’ in the county where such assets 
are left, includes land. Bishop et al v. Lalouette’s Heirs, 197. 

**Sounding in damages merety;’’ meaning of these words in the statutes 
regulating set-offs.—Claims for which the law furnishes no standard 
of measurement, even when the facts are ascertained, ‘‘sound in 
damages merely,” but those, the value of which may be measured 
by a pecuniary standard, when the facts on which they are based 
are established, do not ‘sound in damages merely,’’ and may be 
the subject of a set-off. Collins v. Greene, 21T. 


See CrrminaL Law—Mrnors, PLayinG on Bitiiarp TABLEs. 


DISCONTINUANCE. 


1. Discontinuance ; when discontinuance as to one defendant operates as 
discontinuance to all,;and when it does not.—When several defend- 
ants are sued and served with process, a discontinuance as to one 
of them, without a sufficient legal excuse therefor, operates as a 
discontinuance of the whole action; but in such a case, when one 
of the defendants interposes a plea of infancy, or other similar 
personal defense, the plaintiff may admit its truth and discon- 
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tinue the case as to such defendant, without prejudice to the case 
against his co-defendant. Reynolds et al. v. Simpkins, 378. 

2. Same ; may be entered without prejudice when evidence shows disa- 
bility.— When, in such case, the evidence introduced on the trial 
of a cause, shows that there is no legal cause of action against one 
of several defendants, by reason of such personal defense of in- 
fancy, even though it is not formally presented by plea, the plain- 
tiff may, on motion, discontinue as to such defendant, without 
prejudicing his case against the other defendants.—Jb. 378. 


DOMICIL. 


1. Domicil of child determined by domicil of father.—The domicil of the 
father during his life, is also the domicil of his infant child, and 
the latter does not lose his right to claim property as exempt to 
him on the death of his father, although, at that time, he is in 
another State attending sehool. Kelly, Exv’r, v. Garrett, Ex’r, 304. 


EJECTMENT. 


1. Ejectment ; personal representative may recover in.—When the legal 
title to land was in the intestate at the time of her death, the per- 
sonal representative may recover in ejectment against one who 
holds possession of them under an agreement which entitles her, 
on performance of its conditions, to all the property owned by 
such intestate at the time of her death.—Brewton, Adm’r, v. Wat- 
son, 121. 

2. Ejectment against several; practice as to judgment entry and assess- 
ment of damages.—In an action of ejectment against several de- 
fendants, it is the better practice to have but one judgment entry, 
with the assessment of damages in severalty; but if the record 
shows a separate judgment against each defendant, the defect is a 
clerical error, which can be corrected in the appellate court. 
Bishop et al. v. Lalouette’s Heirs, 197. 

3. Ejectment by mortgagee ; payment of mortgage debt no defense to. 
Payment of the mortgage debt, in whole or in part, after forfeiture, 
is no defense to an action of ejectment by the mortgagee.—Jack- 
son et al. Adm’rs, v. Scott et al. 99. 

4. Same; when payment of mortgage debt no defense to.—Under a mort- 
gage of chattels, payment of the mortgage debt, before action 
brought, will defeat a recovery; but, in reference to mortgages of 
real estate, this court has adopted a different rule, and holds the 
mortgagee entitled to recover at law, as against the mortgagor and 
those claiming under him, whenever the mortgage is silent as to 
his right to take possession, or when the period has expired dur- 
ing which the right of possession is reserved to the mortgagor, 
and payment of the debt will not defeat a recovery in such ac- 
tion; though ‘‘ it seems to be settled, that as against all persons, 
except the mortgagee and those claiming in his right, the legal 
title is in the mortgagor until foreclosure.’’ Slaughter v. Doe, 494. 


ERROR AND APPEAL. 


1. Supreme Court ; power to review case submitted to decision of court 
without jury.—When an issue of fact is submitted to the decision 
of the court in a civil action without the intervention of a jury, 
this-court can only review the sufficiency of the facts to support 
the judgment when there has been a special finding which has 
been reduced to writing and entered on the minutes of the court. 
Me ‘arthy v. Zeigler, 43. 

2. Special finding ; what is not.—The sole question of fact being the 
delivery, vel non, of a deed by the deceased grantor in his life- 
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time, the bill of exceptions set out all the evidence adduced, and 
added: ‘Upon this evidence, the cause was submitted to the 
court as a question of law, whether the said grantors held the title 
to said property under said conveyance, or whether the property 
belonged to the estate of the deceased grantor, and to the rulings 
upon said finding of facts the plaintiff excepted,’’ while the judg- 
ment entry, after reciting the submission of the cause to the court 
without a jury, added, ‘ and the court, upon due consideration of 
the same, is of opinion that the plaintiff is not entitled to re- 
cover.”’ Held, that the record did not show a special finding on 
the facts, and this court could not revise the judgment. Jb. 48. 

Appeal ; what is such final decree as will support-—A decree which 
settles all the equities between the parties is final, and will sup- 
port an appeal, although it may be necessary to ascertain the 
respective shares of the parties in a fund in controversy. Jlastie 
& Silver v. Aiken et al. 818. 

Same ; waiver of right of revision by— When the record shows that, 
aiter the overruling of a motion to dissolve the injunction on the 
denials of the answer, a decretal order or reference of the matters 
of account was made with the consent of the parties, such consent 
operates as a waiver of the right to review, by appeal, the order 
refusing to dissolve the injunction. Hinson r. Brooks, 491, 

Error not noticed unless assigned.—Error apparent on the record, 
but not assigned, is not noticed unless it be a want of jurisdiction 
over the subject-matter in the primary court, which compels a 
reversal, and except under special circumstances, without re- 
manding the case. Lehman et al. v. Meyer et al. 396. 

Same ; when presumed to be waived.—All errors, except a want of 
jurisdiction, may be, and are presumed to be, waived, if they are 
not assigned, and in civil cases, the court may, in its discretion, 
refuse to notice errors assigned, but not insisted on in argument. 
1b. 396. 

Parties ; decree on merits ; when not affirmed for want of.—When 
the complainant is entitled to relief, but the Chancellor dismissed 
the bill on the merits, the decree will not be affirmed for want of 
proper parties, no oLjection on that ground having been made in 
the court below, but the case will be reversed and an opportunity 
given him to amend. Cruikshank v. Luttrell, 318. 

Appellant taxed with costs when defect in his bill prevents decree in his 
favor.—When a defect in his bill prevents the rendition of a final 
decree in favor of the appellant, he will be charged with the costs 
of appeal. Jb. 318, 

Error is not presumed, but must be shown.—When the bill of excep- 
tions does net set out all the evidence, this court will presume 
that the proof justified the rulings of the court below, unless the 
presumption is repelled by the record. Houston et al. v. Hilton 
et al. 374. 

Assignment of error on decree from which appeal is made ; joinder in 
error.—A joinder in error in a chancery cause, and a submission 
for decision on the merits, without any motion to strike out assign- 
ments of error based on a decree from which an appeal was 
barred, or to dismiss the appeal on that ground, operate as a 

yaiver of the objection, and the assignment will not be disre- 
garded by the court. So held in this case, the joinder being in 
these words: ‘There is no error in the record, of which the ap- 
pellant can now complain.’? Bolling v. Jones, 508. 

Revision of probate decree, on question of fact.—On appeal from a 
probate decree on a disputed question of fact, “it requires a very 
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clear conviction of error to justify a reversal.” Henderson v. Hen- 
derson’s Adm’r, 519. 

12. Revision of Chancellor’s decree on facts.—‘Giving the legal testimony 
in this record its proper weight, and treating the Chancellor’s 
finding as prima facie correct, the court cannot clearly see that 
his judgment is wrong;’’ and therefore affirms his decree, under 
the rule laid down in Rather v. Young (54 Ala. 94), and other cases 
cited. Fort’s Adm’r v. Davis, 481. 

13. Chaneellor’s decree prima facie correct ; error must be shown.—When, 
in a creditor’s bill, the evidence is conflicting as to fraud in the 
conveyances which are sought to be set aside on that ground, the 
decree of the Chancellor declaring such conveyances fraudulent, is 
presumed to be correct, until the party assailing it repels this pre- 
sumption; and it will not he disturbed when, as in this case, this 
court is not satisfied that his decree was erroneous. Lehman et 
al. v. Meyer et al. 396. 


ESTATES OF DECEASED PERSONS. 


1. Non-claim, statute of; exceptions in statute of limitations as to fraud, 
do not refer to.—The provisions of § 3242 of the Code, that ‘ an 
action may be brought at any time within one year from the dis- 
covery, by the aggrieved party, of the faets constituting the fraud,”’ 
do not refer to the statute of non-claim. Yadestra v. Tarleton et 
al. 126, 

2. Same; claims originated by fraud of deceased, barred by.—A claim 
wgainst the estate of a deceased person, originating in, or based on 
his fraadulent concealment of the cause of aetion, is barred by 
the statute of non-claim, unless it is presented te his personal 
representative or filed in the office of the judge of probate, of the 
proper county, within eighteen months after the grant of letters 
testamentary or of administration. Jb, 126. 

3. Same; demurrer to bill on ground of, when properly susttined.—When 
a bill filed to enforce a claim against the estate of a deceased 
— which it is alleged arose from a cause of action fraudu- 
ently concealed by him, shows on its face that such claim was 
not presented to the personal representative of his estate, nor 
filed in the office of the judge of probate, of the proper county, 
within eighteen months after the grant of letters testamentary or 
of administration, a demurrer on the ground that such claim is 
barred by the statute of non-claim, is properly sustained. [b. 126. 

A, Statute of non-claim; how presentation made to prevent bar of. 
Claims against the estates of deceased persons, may, to prevent 
the bar of the statute of non-claim, be presented in three different 
modes, viz : 1. By presenting the claim, or an aecurate descrip- 
tion of it, to the personal representative, in person. 2. By filing 
a statement of the claim, within eighteen months after the grant 
of letters, or after the aecrual of the claim, in the office of the 
judge of probate of the county in which the letters were granted. 
3. By filing the claim itself, within that period, in the office of the 
judge of probate. Floyd v. Clayton, Exr. 265, 

5. Claims against the estates of deceased persons must be docketed.—If 
the claim, or a statement of it, is filed in the office of the judge 
of probate, the statute, (Code, §§ 876, 2599), requires such claim 
or statement to be docketed, and if demanded a statement must 
be given by the judge showing the time of presentation. Jb. 265. 

6. Claim, statement of; filing of, is act of ereditor.—It, instead of filing 
the claim itself, the creditor files a statement of it, this is his act 
and not thatof the judge of probate, or of any ministerial officer, 
eharged with the dnty of making the statement. Jb. 265. 
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7. Statement of claim; what it must contain.—The statement need not 


. 


. 


observe the certainty oi description essential in pleading, but it 
must of itself inform the personal representative, on inspecting 
it, of the nature, character, ant amount of the liability it imposes, 
and must distinguish it with reasonable certainty from all simi- 
lar claims. Ib. 265. 

Statement of claim in such case held insufficient. —A statement writ- 
ten in the ‘claim book,’ in the office of the judge of probate, by him, 
for a creditor holding a promissory note, that ‘‘ F. claims as secu- 
rity, July 20, 1865, $545,’’ does not inform the personal represen- 
tative that the claim is a promissory note made by the deceased, 
nor its amount, nor its date, nor to whom payable, or when due, 
is too vague and indefinite, and is not such a presentation of the 
claim, as will operate to prevent the bar of the statute of non- 
claim. Ib. 265, 

Non-claim, bar of statute of; prevented by filing the claim, although 
not docketed.—When the creditor files the claim itself, its subse- 
quent docketing is the duty of the probate judge, and his omis- 
sion or neglect of that duty, cannot be invoked to the prejudice 
of the creditor, and the presentation is sufficient to prevent the 
bar of the statute of non-claim. Jb. 265. 

Claim or statement must remain on file during the whole period of 
eighteen months.—The claim, or a proper statement of it, must re- 
main on file during the whole of the eighteen months, and if the 
creditor, after filing the claim itself, should, without leaving such 
a statement in the office of the probate judge, withdraw it, and 
not restore it within eighteen months, this would operate as an 
abandonment of the presentation. Jb. 268. 

Suit operates ds a presentment.—The commencement of a suit with- 
in the statutory period, and its continued prosecution, operates as 
a presentation of the claim on which it istounded. Jb. 265. 

Void and voidatle letters of administration, distinction as to acts done 
under authority of. —Whatever is done under the authority of let- 
ters of administration, which are void, ab initio, is without valid- 
ity, but whatever is rightfully done, before revocation, under let- 
ters which are merely voidable, is as valid as if the grant itself 
were rightful. Jb. 265. 

Presentment of claims to administrator when administration voidable, 
is sufficient.—A grant of letters of administration, as in cases of 
intestacy, when the deceased left a will, which had not been ad- 
mitted to probate, is voidable, and not void, and creditors may 
safely deal with such administrator and make presentment to 
him, of claims against the estate, and presestation to him, is op- 
erative against the executor after the grant of letters testamentary 
and saves the bar of the statute of non-claim. Jb. 265. 

Repeated presentments not required.—The statute does not require 
repeated, or renewed presentments, as often as there may be 
changes in the administration. Jb. 265. 

Hotchpot; value of advncement, brought into, how estimated.—On the 
distribution of a decedent’s estate, when advancements are 
brought into hotchpot, the statute (Code, § 2265) requires that 
they shall be estimated at the value, if any, specfied in the con- 
veyance, and in other cases, at their value when made ; the shares 
in partition or distribution are, as to the corpus of the property, 
to be valued as of the time when they become the actual property 
of the heir or distributee. Turner et al v. Kelly, 173. 

Alien leaving assets in Alabama; what court administers.—Letters 
of admistration on the estate of a citizen, and resident of France, 
who died there, intestate, leaving assets in Alabama, consisting 
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of land only, may be granted by the probate court of the county 
in which the land is situated. Bishop et al v. Lalouette’s Heirs, 
197. 

17, Sale of lands of deceased persons ; duty of Probate Court as to.—The 
Court of Probate must examine the report of sale, and also ex- 
amine witnesses with reference to it, and if the sale was not fairly 
conducted, or the amount bid for the land was greatly less than 
its real value, the sale should be vacated, or, if the sureties for 
the purchase-money are insufficient the sale should not be con- 
firmed until sufficient security is given, but if the sale is vacated, 
the court must order a resale of the lands, to be advertised, and 
conducted in all respects, as was the first sale. Cruikshank v. 
Luttrell, 318. 

18.. Same ; no valid sale unless court prescribes place-—When lands of 
an estate are decreed to be sold by the Probate Court, the court 
must determine the place of the sale, and if no place is fixed by 
the court the personal representative cannot select it, and no 
valid sale can be had. Jb. 318. 

19. Same ; when contirmed and deed made.—If the Probate Court is sat- 
istied that the sale was fairly conducted, that the land brought a 
sum not greatly less than its real value, and that the purchase- 
money is sufliciently secured, it must confirm the sale; but the 
purchaser cannot obtain a deed until the sale is confirmed, the 
purchase-money paid, its payment reported to the court, and the 
personal representative ordered to execute the conveyance. 
Ib. 318, 

Same ; sales by personal representative of, under decree, are judicial, 
Sales of the lands of estates by the personal representative, under 
the decrees of the Probate Court, which fixes the place and terms 
of sale, and which are subject to confirmation by it, are essen- 
tially and strictly judicial. The court is the vendor, and _ the ex- 
ecutor or administrator merely the agent or officer through whom 
the sale is made. Jb. 318. 

21. Same ; in whom is title until conveyance.—The legal title to lands 
sold under the orders of the Probate Court, remains in the heir or 
devisee, until a conveyance is executed to the purchaser, under 
the decree of the Probate Court, and they may until that time 
recover the possession from the purchaser by ejectment. Jb. 318. 

22. Same ; Probate Court has no jurisdiction to confirm void sales of. —The 
Probate Court, as to the sales of the lands of estates, is of limited, 
statutory jurisdiction, and has no authority to confirm void sales 
made by a personal representative. Jb. 318. 

23. Non-claim, statute of: mere knowledge of claim does not prevent oper- 
ation of.—There must be an actual presentation of the claim, or 

some act of the creditor which is equivalent thereto, to prevent 
the operation of the statute of non-claim; mere knowledge of the 
existence of the claim on the part of the executor, or administra- 
tor, no matter how full, will not have that effect. Allen, Adm’r, 
v. Elliott, Adm’r, 432, 

Same: by whom claim must be presented to avoid operation of.—The 
claim must be presented by some one having an interest in it, and 
a legal right to enforce its payment, which must be evinced by 
some word or act which indicates an intention to look to the es- 
tate of the deceased debtor for its payment. Jb. 432. 

Presentation: evidence as to which one of two estates the claim is pre- 
sented against admissible—Where both the makers of the note 
were dead, and the same person was the administrator of the es- 
tates of each of them, he should be permitted to testify in a suit 
against him as administrator of one of the estates that no presen- 
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tation was made to him of the claim as against that estate, and 
the endorsements of presentation on the note are relevant evi- 
dence on that issue. Jb. 432. 


ESTOPPEL. 


1. Estoppel ; not created against widow by payment on debt of her in- 
testate by her.—Where a testator devised his lands to his widow, 
and she, without taking out letters testamentarv or of administra- 
tion om his estate, recognized a debt as valid and subsisting 

gainst his estate, and made partial payments on it; held, that 
this did not estop her or her personal representative from plead- 
ing the statute of limitations in bar of an action by the creditor. 
Lewis v. Ford, 143. 

2. Same ; tenants may not deny landlord's title.—Tenants, and their 

privies in blood or estate, are estopped from denying the title of 
the landlord under whom they hold, or of one succeeding to his 
rights, so long as they continue the possession originally derived 
from him; and when sued for the possession of the demised 
premises by the landlord, or one succeeding to his rights, are pre- 
cluded, as well as after the termination, as during the continua- 
tion of the lease, from disputing the landlord’s title, or from set- 
ting up an outstanding title in a stranger. Bishop et al. v. 
Lalouette’s Heirs, 197. 

Same ; same.—When an administrator recovered, in ejectment, 
against persons who submitted to his claim as administrator, and 
subsequently paid him rent, such persons can not, in an action of 
ejectment for the same premises, brought against them by the 
heirs of the decedent, dispute the title of the heirs, or set up the 
fact that the lands have escheated to the State, so long as they 
continue in the possession derived from the administrator. 
Th. 197. 

. Same ; vendee of lands holding under executory contract estopped 
From denying vendor’s title —The vendee of lands, who holds pos- 
session under an executory contract of sale, and all who derive 
possession from him, are estopped from denying the title of the 
vendor. Potts v. Coleman, 221. 
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EVIDENCE. 

1. Books; statements from, not evidence,—Statements of a witness, de- 
rived, not from personal knowledge of the matters testified about, 
but from an inspection of the books of an insurance company, are 
not legal evidence. Mobile Life Ins. Co. v. Egger, 124. 

2, Testimony of husband and wife for or against each other.—Husband 
and wile are competent witnesses for or against each other, when 
not required to disclose confidential communications: Miller, 
Adm’r, v. King, 575. 

3. Evidence of contract between landlord and tenant, admissible in ac- 
tion against sub-tenant.--When, in an action by the landlord to 
recover rent, the defendant pleads that he obtained possession 
from the lessee, who was authorized in writing to lease the lands 
and receive the rents, and the landlord replies that his lessee has 
broken his agreement, and that the written contract had been 
rescinded, the contract, as well as evidence of the breach of it, or 
of its rescission, is admissible. Moberly v. Peek, 345. 

. Shop books ; when original entries in are evidence.—Original entries 
made in the usual course of businéss by a party having personal 
knowledge of the facts, in his own shop books, if such entries are 
made contemporaneously with the facts to which they relate, and 
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are corroborated by the testimony of the party if living, or by 
proof of his handwriting if dead, insane, or beyond the jurisdic- 
tion of the court, are generally admissible in hisfavor. Dismukes 
& Patrick v. Tolson & Barrett, 386. 

5. Transactions with deceased persons; purpose and scope of the statute 
excluding evidence as to, by interested witnesses.—The purpose of the 
statute, which declares, ‘‘ that neither party shall testify against 
the other as toany transaction with or statement by any deceased 
person whose estate is interested in the result of the suit,’’ (Code, 
§ 3058), is to exclude the living from testifying against the dead, 
who cannot be heard in explanation and contradiction, and it 
applies to all cases involving a direct, immediate conflict of inter- 
est between the witness, and the estate of a decedent, where the 
effect of the evidence is to diminish the rights of the deceased, 
or of those claiming under him. Jb. 386, ; 

6. Shop books: original entries in, not evidence for party making them 
against estate of decedent.—When the vendor of goods dies and his 
personal representative brings an action against the purchaser for 
the price, the purchaser cannot read in evidence original entries 
made in his own shop books, in the usual course of trade, show- 
ing payment to the vendor ; such entries are made contempo- 
raneously, are mere written declarations of the party; are parts 
of the res gestw, and are properly excluded, as transaction by, or 
with, adeceased person whose estate is interested in the result of 
the suit. Jb. 386. 

7. Proof of transactions with deceased person, whose estate is interested 
in suit; competency of parties as witnesses.—Under a bill for spe- 
cifie performance, filed by the purchaser against the heirs and 
personal representative of the deceased vendor, alleging that the 
notes for the purchase-money were given by the vendor to a son 
and daughter who had not received equal advancements with his 
other children, and were paid to them by the complainant after 
the death of the vendor; such payments are not transactions with 
the decedent whose estate is interested in the result of the suit 
(Code, § 3058), and may be proved by the distributees to whom 
the money was paid, although they are parties to the suit; but a 
party to the suit, being an heir and distributee, can not testify to 
statements by the deceased vendor tending to disprove the alleged 
gift and transfer of the notes, thereby increasing the assets of the 
estate in which he is interested. Fort’s Adm’r v. Davis, 481. 

8. Agent; may testify that he made full and honest disclosure of author- 
ity.—The defendant, after he has stated all that passed between 
him and the plaintiff, may testify that he made a full and honest 
disclosure to him as to the extent of his authority to act as agent 
in a transaction On which the suit is founded; such a statement is 
equivalent to saying that he communicated all the facts within 
his knowledge to the plaintiff. Ware, Murphy & Co. v. Morgan & 
Dunean, 461. 

9. Res inter alios acta; rule applied.—The amount of money received 
by an insurance company for a paid-up policy, which another in- 
surance company had bought from the assured, partly for money 
and partly for other insurance to be taken out in the latter com- 
pany, is res inter alios acta, and furnishes no criterion of the meas- 
ure of the liability of the latter company, in a suit by the assured, 
to recover on a failure to issue hima policy, or to pay him the 
agreed value of the paid-up policy. Mobile Life Insurance Co. v. 
Egger, 134. 

10. Opinion: statement by witness that he had no interest in subject matter 
of suit, is not.—A witness can only testify as to facts which come 
within his personal knowledge; but a statement that he had no 
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interest in the subject matter of the suit, and derived no benefit 
from it, is not objectionable as matter of opinion. Ware, Murphy 
& Co. v. Morgan & Duncan, 461. 

Collective facts: witness may testify to.—A witness may state collec- 
tive facts, as that “ had no right to convey the property ;”’ 
did not own it,’’ ete.; and the adverse party may, on cross- 
examination, bring out the facts on which the witness rests his 
conclusions. Lilioti v. Stock & Bro. 290. 

Hearsay: statement by witness not.—A statement by a witness that 
“the money was loaned by his agent in 1860, and renewed an- 
nually until 1863,’’ is not hearsay, although he subsequently 
stated that ‘‘meantime he was in the State of Texas,’’ for he may 
have had personal knowledge of the loan and its renewals. Tal- 
ladega Ins. Co. v. Peacock, Adm’r, 258. 

Burden of proof; when on plaintiff, in suit against corporation, 
When, in an action against a corporation, on a note for money 
borrowed by its secretary, and which was executed by him, and 
signed with the corporate name, ‘‘ by him, as secretary,’’ the de- 
fendant interposes a sworn plea of non est factum, the burden of 
proof is on the plaintiff to show that such person was the secre- 
tary of the corporation, and was authorized to borrow inoney, be- 
fore the note is admissible in evidence. Jb. 253. 

Evidence ; when to be excluded.—It is not often necessary, and it is 
but seldom that the court can, prescribe the order in which a party 
may introduce his evidence, but when it is all produced, and it is 
wholly insufficient to support the cause of action, or the grounds 
of defense, or if any part of it is then irrelevant, because uncon- 
nected with other evidence, the court should, on motion, exclude 
all the evidence, or such unconnected part of it. Talladega Ins, 
Co. v. Peacock, Adm’r, 253, 

General objection to evidence, part of which is admissible ; properly 
refused.—Objections to evidenne, and a part of which is admissi- 
bie, may, for that reason, be properly overruled. Ware, Mur- 
phy & Co. v. Morgan & Duncan, 461, 

Oral evidence, of contents of writing ; when not admissible —When 
a writing, if produced, would not be evidence of the fact to which 
it relates, parol or oral evidence of such fact will be received, 
Mayrant & Co. v. Marston, Brown & Co. 456. 

Same; received when writing beyond jurisdiction of court.—A witness 
may testify as to the contents of a paper, which is shown to be 
beyond the jurisdiction of the court, and which the party relying 
upon it cannot produce. Ware, Murphy & Co. v. Morgan & Dun- 
can, 461. 

Written contract; prior negotiations not contained in, presumed 
abandoned.—When parties have reduced their contract to writing, 
all prior negotiations not carried into writing, are presumed to be 
abandoned. Mayrant & Co. v. Marston, Brown & Co. 458. 

Power of attorney ; contents proved, when original beyond jurisdic- 
tion.—Secondary evidence of the contents of a power of attorney, 
is admissible, when the original is shown to be beyond the juris- 
diction of the court. Elliott v. Stock & Bro. 290. 

Record ; correction of —Parol evidence is not admissible to correct, 
or explain clerical errors in judicial proceedings, but if an inspee- 
tion of the entire record clearly discloses their nature and extent, 
the record corrects ifself, and the court will construe it as cor- 
rected. King v. Martin, 177. 

Same ; record in this case corrects itself—Where a will is set out in 
a record, and is described as dated Novy. 18, 1873, and subse- 
quently in the judgment of the court, it is stated that it was exe- 
cuted in 1875, the record also showing that the testator died prior 
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to 1875, it is a mere clerical error which the record itself corrects. 
B. Bid. 

Record ; proof of —A record is proved by the mere production and 
inspection of the original, or of an exemplified or authenticated 
copy. Ib. 177. 

Judgment ; parol evidence received in aid of.—The record of a judg- 
ment which was recovered in an action against a corporation sued 
by the name of the Mobile and Montgomery Railroad Company, 
and appearance by attorney and pleadings filed in the name of 
the Mobile and Montgomery Railway Company, unaided by parol 
evidence, might be conclusive as to the identity of the corporations, 
but there is no error in receiving parol evidenee in aid of it. 
Tb. 177. 

Declaration of party; not admissible in his favor.—Declarations of 
a party, which promote his interests, and are not part of the res 
geste, or of facts lving within the knowledge of his adversary, and 
which, if untrue, it is reasonable to presume he would contradict, 
are not admissible in favor of the declarant, although made to his 
adversary. Street v. Kelly, 478. 

Secondary evidence of written contract; not admissible until absence of 
writing accounted for.—When contracts, on which depend the 
rights of parties to the suit, are in writing, parol evidence of their 
contents is not admissible, unless the absence of the written con- 
tract, the higher and better evidence, is accounted for properly ; 
and where such a contract was in court, in possession of the 
plaintiff’s attorney, but had been excluded as evidence because 
not proven by either of the subscribing witnesses, and no excuse 
was given for failing to introduce them, it was error to allow parol 
evidence of its contents. Jb. 478. 

Cross-eramination ; witness not ecamined as to writing without its pro- 
duction.—A witness cannot, on cross-examination, be questioned 
about matters reduced to writing, and subscribed by him, until 
the writing is produced and shown, or read to him. Jb. 478. 

Objection to evidence admissible under one of several counts or demises. 
In ejectment, where two or more demises are laid in the declara- 
tion, evidence which is applicable to one only cannot be excluded 
from the jury, on motion, because inapplicable to the others: its 
operation and effect should be explained and limited by a request 
for appropriate instructions. Slaughter v. Doe ex dem. Swift, Mur- 
phy & Co. 494. 

Personal property ; when ownership of, proved by coral testimony. 
The ousaeahiorel personal property may be proved by oral testi- 
mony, unless the question of the transfer of the title arises be- 
tween the parties to the conveyance, and is the direct issue in the 
‘ause, then the highest and best evidence must be produced, or 
its absence accounted for. Street v. Nelson et al. 504. 

Secondary evidence of written contract ; admissible when contract in- 
cidental in suit.—When the sole purpose of secondary evidence of 
the contents of a written contract is to explain the contract on 
which the suit is based, and show the inducement to its execution, 
the rule requiring the highest and best evidence does not apply, 
but when a written contract defines and determines the relative 
rights of the parties between themselves, and is a main issue in 
the cause, it is error not to require its production as the best evi- 
dence of its terms. Jb. 504. 

Opinion ; what statement by witness not regarded as.—The opinion 
of a witness, or a conclusion drawn by him from facts, is not ad- 
missible evidence, but a statement by a witness, that he regarded 
a person ‘‘ as the general agent’’ of the defendant corporation, 
does not fall within this rule, when connected with, and accom- 
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panied by statements as to the means and sources of the knowl- 
edge of the witness. Talladega Ins. Co. v. Peacock, Adm’r, 233. 


EXECUTION. 
1, 


Execution sale ; growing crops pass to purchaser at.—Growing crops 
are part of the realty and pass with the title to the land to a pur- 
chaser at execution sale. Thweat, Adm’r, v. Stamps, 96. 

See Damaces, 2. 


EXECUTORS AND ADMINISTRATORS. 


Administrator; when may sue individually on contracts made with him 
in his representative character.—lIf_ an administrator has accounted 
for the proceeds of a contract made with him in his representative 
character, or if he has been charged with them on his settlement, 
or if a claim grows out of his unauthorized disposition of the assets 
of the estate, by which he rendered himself liable therefor, and 
from which he has not been discharged, his right to sue individu- 
ally, on such contracts, or claims, continues as long as he is ad- 
ministrator, and afterwards, and his personal representative may 
sue onthem. Collins v. Greene, 211. 

Same; when can not sue individually on such contracts.—If, however, 
the administrator has settled the estate, and has been discharged, 
without having been charged with such proceeds, then he can 
maintain no action on such contracts, or claims, and the right to 
sue passes to the succeeding administrator. Jb. 211. 

Personal representatives take no interest in the lands of testator or in- 
testate.—Personal representatives, although they have statutory 
powers and duties as to the lands of the decedent, take no inter- 
est in them, but eo instanti his death they descend to the heir, or 
pass to the devisee, subject only to the exercise of the statutory 
powers of the executor or administrator. Cruikshank v. Luttrell, 
318. 

Powers of personal representative; how exercised.—The powers of the 
personal representative over the lands of the testator, or intestate, 
are entirely statutory, and must be exercised and executed as the 
statute directs, and an exercise of them in any other mode can 
not convey any rights, or relieve the executor or administrator 
from liability. Jb. 318. 

Same; what powers personal representative has over lands of deceased, 
The personal representative may rent the lands of the estate, or 
may sell them under the decree of the Probate Court for the pay- 
ment of the debts of the testator, or intestate, when the personalty 
is insufficient for that purpose, or to effect an equal distribution 
among the heirs or distributees. Jhb. 3/8. 

Personal representative; duties of as to sales of land.—Whether the 
sale is to pay debts, or for distribution, the personal representa- 
tive must secure the purchase-money by taking two sufficient 
sureties, and report the sale within sixty days to the Probate 
Court. Jb. 318. 

Sale of lands of decedent; not changed by personal representative. 
When a sale of the lands of an estate is made by a personal repre- 
sentative, under the orders of the Probate Court, he can not 
change or vary the tarms or conditions of sale, or enter into any 
new or other contract with the purchaser. Jb. 3/8. 

Same; executor or administrator, and purchaser, can not rescind sale 

made under the order of the Probate Court.—When an executor sells 

lands of his testator, under the order of the Probate Court, the 
heirs or devisees acquire rights thereby, and an agreement made 
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afterwards between the executor and the purchaser, by which it 
is intended to rescind the sale, and absolve the purchaser fron 
the payment of the purchase-money, is inconsistent with the na- 
ture of the sale, with the statutes regulating it, with the principle 
which prevents the representative from binding the estate by his 
contracts, and is void. Jb. 318. 

9. Same; can not be resold by the representative without an order of court. 
Iti such & case, after an attempted rescission of the sale, the 
power to resell resides in the court, and the personal representa- 
tive can not resell, except by its order, and an attempted resale 
by him is void; the original sale remains valid, and a succeeding 
administrator or executor may enforce payment of the purchase- 
money. Jb. 318. 

10. Personal represe ntative may take lands in payment of debts.—Execu- 
tors and administrators may, being responsible for any loss caused 
thereby, take lands in payment of, or in compromise of, debts due 
the estates they represent, but the rights of heirs or devisees im- 
mediately attach, and can only be divested by their consent, or by 
a judicial proceeding to whic h they are parties; and while adult 
heirs or devisees may elect to keep the land, such an election can 
only be made for infants by the Chancery C ourt. Ib. 318. 

11. Foreign administrators; can not receive payment of debts until letters 
recorded in Alabama.—Foreign administrators, until they have 
caused their letters, duly authenticated, to be recorded where 
they seek to reduce to possession a chose in ac tion, have no 
authority to receive payment of it, and payment to them before 
their letters are recorded is no protection against the claims of 
creditors or of a domestic administrator. Ferguson et al. v. Mor- 
ris, 389. 

12. Evreeutors or administrators could receive Confederate currency in pay- 
ment of debts.—Executors or administrators and other trustees, 
who were clothed with the legal title to the claims due the estates 
which they represented, might receive Confederate treasury notes 
in payment of them, and in the absence of fraud or collusion the 
debts were extinguished. Jb. 389. 


EXEMPTIONS. 


1. Homestead exemption; facts in bar of right to—A man who has not 
oceupied premises, and who fails to interpose his claim to have 
them exempt until after the sheriff has sold, is not allowed the 
benefit of the exemption statutes. Waugh v. Montgomery, 573. 

Exemptions ; creditor is person in adverse interest in proceeding to set 
apart for minor heirs.—When commissioners, ee at the in- 
stance of the personal representative, by the Probate Court, to 
set apart property as exempt for the benefit of the minor children 
of a decede nt, mi ike their report, a creditor is a ‘‘person in ad- 
verse interest,’’ and may file written exceptions to the allowance 
of the claim. Kelly, Ex’r, v. Garrett, Ex’r, 304. 

8. Report of commissioners to set apart homeate ad ; when error to con- 
jirm.—When on the day that a petition was filed by an executor to 
set apart property as exempt for the benefit of the minor heirs of 
a decedent, commissioners were appointed for the purpose, who 
reported ten days thereafter, an order of the Probate Court con- 
firming their report on the same day, is unauthorized and should 
be vacated on motion. b. 304. 

4. Same ; jurisdiction of the Probate Court to try exce ‘ptions to.—As the 
statutes require the issue formed on exceptions to such a 
report to be certified to the Circuit Court for trial, and expressly 
prohibit the Probate Court from exercising jurisdiction to try the 
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right of homestead, its proceedings on the trial of such exceptions, 
are coram non judice, and absolutely void. /b. 304. 

Exemptions against creditors ; by what law determined.—The right to 
a homestead, or other exemptions, as well as their value and ex- 
tent, are determined, as against creditors, by the law which was 
of force when the debts were contracted, but the proceedings for 
their allotment may be regulated by a subsequent law. Jb. 304. 

Homestead exemption to decedent’s widow ; by what law determined, 
and in what lands claimed.—The right to a homestead exemption, 
in favor of the widow of a deceased debtor, must be determined 
by the law which was of force when the debts were contracted 
against which, it is asserted, and can only be claimed in lands in 
which the decedent had such an interest as might be sold for the 
payment of debts by his administrator. Bolling v. Jones, 508. 

Claim of homestead exemption by mortgagor’s widow, when mortgage 
is set aside by creditors on ground of fraud.—A mortgage executed 
by the husband to the wife, to secure a simulated indebtedness, 
being held fraudulent and set aside under a bill filed by creditors, 
the wife may claim a homestead exemption in the lands, or, in 
lieu thereof, $500 of the proceeds of sale under the decree (Rev. 
Code, § 2061); but, the estate of the deceased mortgagor having 
been declared insolvent before the bill was filed, and the lands 
sold by the administrator, under a probate decree, for the pay- 
ment of debts, the widow becoming the purchaser at the price of 
$500, which was claimed and allowed to her as the value of her 
homestead interest—her homestead claim was thereby ex- 
tinguished; and the lands being again sold under the decree of 
the court, she is not entitled to $500 of the proceeds of sale, 
although the former sale was set aside under the prayer of the 
creditor’s bill. Srone, J., dissenting.) Ib. 58. 

Conveyance of homestead, hy husband to wife, not fraudulent.—The 
conveyance by a husband to his wife of a homestead, even though 
voluntary, is not fraudulent. Lehman, Durr & Co. v. Bryan, 558. 

Abandonment of homestead ; what constitutes.—Temporary absence 
is not necessarily an abandonment. The animus revertendi of the 
owner is a material element in the determination of the question. 
Th. 558, 

Animus revertendi ; how arrived at.—The intention to return may be 
shown by circumstances and conditions attending the removal, 
including the declarations of the party accompanying the act. 
Ib. 558. 

Declarations made after rights of creditors have intervened.—Declara- 
tions made advantageous to the declarant after the rights of cred- 
itors have intervened, are entitled to but little, if any, weight. 
Ib. 558. 

Animus revertendi; what constitutes —Where a husband left his 
home with his family, intending to return if his wife’s health im- 
proved,—Held : the animus revertendi was not a present intention 
existing at the time of the removal, and the removal forfeits ex- 
emptions. Jb. 558. 

The right of homestead does not prevail against valid liens.—The right 
of homestead does not prevail against valid liens, and can not be 
asserted by one of two tenants in common against the other’s 
equitable hen, for an excess of purchase-money paid by him, over 
and above his share. -Newbold v. Smart, 326. 


FIXTURES. 


1. 


Fixtures annexed to realty; action lies for refusal to allow severance. 
When fixtures are annexed to the freehold, a demand should be 
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made for the right of removal, and on refusal, an action lies for 
preventing the owner from exercising the right to sever. Thweat 
Adm’r v. Stamps, 96. 

2. “Rails and brick,’’ when personalty and when realty.—‘Rails and 
brick’’ pot connected with the freehold, are personal property, and 
do not become fixtures until they are actually or constructively 
annexed to the realty. Jb. 96. 


FRAUDS AND FRAUDULENT CONVEYANCES. 


1. Proof of fraud.—Courts will not strive to force conclusions of 
fraud; and if the facts and circumstances in evidence are fairly 
susceptible of an honest intent, that construction will be placed 
upon them. Cromelinv. McCauley, 542. 

2. Fraudulent forclosure of mortgage.—A decree foreclosing a mortgage 
will not be set aside, at the instance of a creditor of the mortgagor, 
because of a fraudulent iftent on the part of the mortgagor (who 
was the defendant in the decree), unless the mortgagee and com- 

vlainant had knowledge of such fraudulent intent, participated in 
itcollusively, or had knowledge of facts sufficient to charge him 
with notice. Jhb. 542. 

. Validity of mortgage assailed for fraud.—A mortgage will not be 
held fraudulent at the instance of creditors, merely because it 
was given to secure an antecedent debt, and the mortgagee knew 
that the mortgagor was financially embarrassed. Jb. 542. 

4. Conveyance impeached as fraudulent ; what evidence will not uphold. 
When an insolvent debtor conveys land to his sons about the time 
they reach their majority, the deed can not be upheld on the evi- 
dence of the sons, who are without visible means, and who testify 
that the land was paid for in labor and services rendered by them, 
without stating the kind of labor, or its value by the month or 
year. Pyron et al.v. Lemon, 458. 

5. Validity of fraudulent mortgage as between parties; sale of equity of 
redemption.—A mortgage, though it may be fraudulent as against 
existing creditors, is valid.and binding as between the parties, 
their heirs, personal representatives, and privies in estate; and 
the equity of redemption remaining in the mortgagor is liable to 
sale by his administrator for the payment of debts, and subject 
toa claim of homestead exemption by his widow. Bolling v. 
Jones, 508. 


i) 


See Cuancery, AND HusBanp AND WIFE. 


GUARDIAN AND WARD. 


1. Character of guardian; abuse of trust.—In the grant of letters of 
guardianship for an infant, the interest of the ward, the safety of 
his funds, and the character of the guardian for integrity and 
sound judgment, are the considerations that should influence the 
court; and it 1s an abuse of the trust to appoint a person of known 
insolvency, who is instigated to apply for letters by the officers of 
an insurance company, they becoming sureties on his bond, and 
he lending the infant’s funds to the company without security. 
Lee v. Lee, 406. 

2. Guardian; whenis abuse of trust to resign and settle accounts.—When 
a guardian resigns and makes a settlement of his accounts, the 
expense of the proceeding falls on the ward; and the statutes do 
not contemplate the appointment of a person who has agreed With 
one of his sureties, in advance of his appointment, to resign and 
settle his accounts at the expiration of one year, in order that the 
surety may be discharged Fy is an abuse of trust. 

(41) 
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3. Same ; when re-appointment of should be refused.—When a gtardiatt 
settles his accounts, and resigns, at the same time applying for a 
re-appointment as his own successor with different sureties on his 
bond, this should excite the vigilance of the court, and the ap- 
pointment should be refused without a sufficient explanation of 
the unusual circumstances. Ib. 406. 

4. Same; liability of sureties —The guardian having loaned the trust 
funds of his wards to an insurance company, whose directors had 
become sureties on his official bond, on his agreement to lend the 
funds to their conrpany, no security: being given or required for 
the loan, it is immaterial whether this was a stipulation of the 
original agreement; nor can the directors, in avoidance of their 
personal liability as sureties, shelter themselves behind a formal 
compliance with the requisitions of the statute (Code, § 2773), 
because two persons of known insolvency signed their names as 
sureties for the loan. Jb. 406. ° 

. Same: may not make settlement with guardian ad litem.—A guar- 
dian cannot, during the minority of his ward, file his accounts 
for final settlement, make a settlement with a guardian ad litem, 
and resign; such settlement being unauthorized, it neither dis- 
charges the sureties on his bond, nor binds the ward. Jb. 406. 

6. Same; same; effect of such settlement.—On such settlement and res- 
ignation, the guardian being immediately re-appointed, and giv- 
ing bond with the same sureties (except one, who sought thereby 
to be discharged), the exhibition and tender to him of the money 
which he had loaned the insurance company, and which he had 

romised in advance not to aceept, does not amount to a payment. 
in fact, nor affect the rights and liabilities of the parties. Jb. 406. 

. Doctrine of retainer ; bond, election, ward.—In such a case the doc- 
trine of retainer and presumed extinguishment, growing out of 
the dual relation of debtor and creditor existing in the same per- 
son does not apply; the sureties on the first bond are not dis- 
charged, but the ward may, at his election, proceed against the 
sureties on either bond. Jb. 406. 

. Sureties ; bill, amendment.—The bill being filed against the sureties 
on both bonds, and alleging that all participated in the proceed- 
ings connected with the resignation and re-appointment of the 
guardian, for the purpose of procuring the release and discharge 
of the single surety on the first bond who did not sign the second 
bond, and at the same time enabling the insurance company to 
retain the money, it was held on the former appeal (Lee v. Lee, 55 
Ala. 590), that the bill was not multifarious. But the evidence 
failing to sustain the allegations of the bill as to the participation 
of the released surety in the covinous combination and conspiracy 
established against the others, the complainants are entitled to no 
relief against him; but being entitled to substantial relief, they 
should be allowed an opportunity to amend their bill. Jb. 406. 

§. Guardian ; breach of official duty by, to lend ward’s money without 
security.—When a gaardian lends out the money of his ward with- 
out security, he is guilty of a breach of official duty, and the bor- 
rower, if cognizant of this breach of duty, becomes a trustee of the 
money in invitum ; and the ward may, at his election, hold them 
accountable as joint and several trustees. Jb. 406. 

10. Partial payment; cdllateral.—In such a case a partial payment 
made by the borrower, operates as a partial payment made by the 
guardian; and a mortgage, or other collateral security, given by 
the borrower to the guardian and enforced by the ward, operates 
only as a partial payment, and does not amount to a ratification 
ef the guardian’s unlawful act. Jb. 406. 
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1. Heir ; title to lands of ancestor dying intestate.—Eo instanti, the 
death of the ancestor, the title to lands of which he was then pos- 
sessed, vests in the heir, giving him the right to maintain an ac- 
tion for their recovery and for the rents; but the persona! repre- 
sentative of the deceased may intercept the descent, claim the 
possession of the lands, rent them out and obtain orders to-sell 
them for the payment of debts and for the purposes of adminis- 
tration. Turner et al. v. Kelly, 173. 

2. Heir ; rights of, under civil law of Louisiana to ancestor’s property. 
Under the civil law of Louisiana, the rights of the heir to the 
rights and obligations of his ancestor are transmitted by succes- 
sion, and eo instanti his death, the heir acquires the right te take 
possession of all the ancestor’s estate, and the right of possession, 
which the deceased had, continues in the heir as if there had 
been no interruption, independent of the fact of possession. 
King v. Martin, 177. 

3. Same ; interest in estate governed by domicil of intestate-—The domi- 
cil of the intestate being in Louisiana at the time of his death, 
and the property in controversy situated there, the nature and 
quantum of the interest of an, heir is governed by the law of 
Louisiana, and the principle is not changed, although the courts 
of Alabama afterwards acquired jurisdiction to appoint an admin- 
istrator, because the intestate died in this State, and assets were 
subsequently brought into Alabama. Jb. 177. 

4. Same ; when may maintain assumpsit to recover distributive share. 
Where M., a resident of Louisiana, died in Alabama leaving a 
will, by which he gave all his property to J. and A., (who were 
also heirs,) and pending proceedings in the courts of Louisiana 
by M., another heir, to annul the will, the executor therein, 
brought the property to Alabama and delivered it to J. and A., 
the Supreme Court of Louisiana subsequently declaring the will 
void,—Held : 1. That, under the laws of Louisiana, the interests 
of A. and J. and M. were in the nature of a tenancy in common; 
2. That M. could recover her share of the estate of the intestate 
by an action of assumpsit, for monev had and received, against 
J. aud A. respectively. Ib. 177. 

5. Heirship ; proved by decree of Probate Court on settlement of estate. 
In an action of ejectment, by the heirs of a decedent, against the 
lessees of the administrator, the record of the proceedings of the 
Probate Court showing the appointment of the administrator, and 
decrees against him, as such, in favor of the plaintiffs in eject- 
ment, as heirs of such decedent—is admissible to prove the fact of 
such administration, and the heirship of the plaintiffs. (Stone, J., 
dissenting, held that the lessees of an administrator are estopped 
from denying the intestate’s title to the demised premises, and, 
on the determination of the administration, can not dispute the 
title of the heir; but the record of the proceedings in the Probate 
Court, on the settlement of the administration, does not prove the 
fact of the heirship of the plaintiffs, in an action of ejectment to 
recover the land from the conven, and is, as to them, illegal evi- 
dence.) Bishop et al. v. Lalouette’s Heirs, 197. 


HOMESTEAD. See Exemprrons. 
HOMICIDE. See Crounar Law. 


HUSBAND AND WIFE. 
1. Equitable separate estate ; what words create in deed.—A conveyance 
to “the sole and proper use, benefit and behoof’’ of a married 
woman, whether these words are used in the usual granting clause, 
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or in the habendum, create in her an equitable separate estate. 
Smith v. MeGuire, 34. 

. Married woman ; effect of official acknowledgment of deed by.—The 
official certificate of the acknowledgment by a married woman of 
a conveyance passing her real estate, is a part of the conveyance 
and necessary to its validity ; and, though it is not conclusive, the 
evidence impeaching it must be clear and convincing. Jb. 34. 

3. Same; what evidence not sufficient to impeach acknowledgment of deed 
made by.—When the testimony relies on to impeach the certificate 
is based on the fraud and duress of the husband in procuring the 
wife’s signature, and the evidence of such fraud and duress pro- 
ceeds from the husband and wife only, their credibility is affected 
by their interest ; and when (as in this case, the testimony relates 
exclusively to occurrences between themselves, in the privacy of 
domestic life, and is uncorroborated by any other evidence, while 
the testimony is full and positive that the wife was informed of 
the contents of the conveyance, and that she voluntarily executed 
and acknowledged it, the evidence is not sutlicient to overcome 
the certificate. Jh. 34. 

4. Funeral expenses of wife must be borne by the husband.—The law 
casts on the surviving husband the duty and legal obligation of 
burying his deceased wife, and of paying for the proper funeral 
expenses. Lott v. Graves, 40. 

- Equitable separate estate of wife, not charged except by her.—No one 

. except the wife, by her own contract, ean create a charge on her 
equitable separate estate, and no one can after her death incur 
any debt for which such estate can be made liable. Jb. 40. 

. Fiduciary debt ; husband’s liability to account as trustee, is.—The 
liability of the husband as trustee of the wile’s equitable separate 
estate, under an ante-nuptial contract to aceount to the personal 
representative of the deceased wife for trust moneys received and 
unaccounted for at the death of the wife, is a fiduciary debt and 
is not affected by his discharge in bankruptcy. Donovan v. Hay- 
nie, Adm’r, 51. i 

7. Separate estate of wife; when husband must join in suit for.—The pro- 
vision of the statute allowing the wife to sue alone (Code, § 2892), 
when the suit relates to her separate estate, refers only to the 
estate created by the laws of Alabama, and not to those created 
by the laws of any other State; and where the wife has an inter- 
est in the suit under the laws of such State, the husband is a 
proper party plaintiff. King v. Martin, 177. 

8. Statutory separate estate ; power of wife over, when husband is trustee, 
and when he has been removed.—The wife cannot charge or alienate 
her cengrueny estate to pay her husband’s debt, nor mortgage it 
to pay any debt or demand whatever. She may sell and convey 
it, but the husband must join in the conveyance, which must be 
witnessed or acknowledged. If, however, the husband who, un- 
der the law, manages-her property as trustee, becomes unfit to 
control it, a court of equity will remove him, and the wife then 
becomes invested with all the power over the property which she 
would have as a feme sole. Holt v. Agnew, 360. 

9. Wife ; may be relieved of the disabilities of coverture as to separate 
estate, and may then pay husband’s debts.—The wife may, on appli- 
cation to the Chancellor, be relieved, under the statutes, from the 
disabilities of coverture, as to her separate property, and her 
power to buy and sell then becomes unlimited, ant there is no 
reason for excluding the power to make mortgages, or transfers of 
any kind, to secure the debts of her husband. Jb. 360. 

10. Wife ; transactions with, when she suffers loss and gains no benefit ; 

how regarded in equity.—Transactions with a wife, looking to the 
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relief of a diseased husband, who is harassed in mind, and in 
dread of criminal prosecution, from which she suffers detriment, 
without deriving corresponding benefit, in which she parts with 
property, without receiving an adequate valuable consideration, 
the parties dealing with her having knowledge. of her distressed 
condition, will be investigated vigilantly by courts of equity, and 
if there be any trace of undue influence from any source, or ad- 
vantage taken of her condition, it will undo them. Jb. 360. 

11. Same ; same.—Fravd need not be shown, in such case, but if the 
wife acted hastily, without time and opportunity ior deliberation, 
in the absence of disinterested advice, and without opportunity to 
obtain it, or, if she was acting under the influence of the fear of 
punishment of her husband, or of extreme terror, or, of apprehen- 
sion of his impending death, and her motive was his relief, a court 
of equity must intervene and restore her to,the condition in which 
she was, when induced into the transaction. Jb. 360. 

12. Husband’s debts; when payment of by wife will not be disturbed. 
When it is shown that there was no haste, no want of deliberation 
on the part of the wife, no threat of prosecuting her husband 
criminally, but that she had the advice of friends (although she 
knew her husband’s creditors were acting with the advice of coun- 
sel), and that her avewed purpose in transferring a policy of in- 
surance on the life of her husband in payment of his debts, was to 
save the good rame of her husband and children, the law cannot 
condemn the fair and intelligent exercise of such a motive, and 
the transfer will not be disturbed. Jb. 360. 

13. The statutory separate estate of wife ; deed of trust to.—The statu- 
tory separate estate of a wife is not subject to encumbrance to 
secure her husband’s debt. When her estate is conveyed in trust 
for this purpose, neither the trustee of the beneficiary acquires any 
right cognizable in a court of law orequity. Prince v. Prince, 565. 

14. Same ; absolute conveyance of.—The true construction of the consti- 
tution and statutes prohibits and invalidates even a properly cer- 
tified and absolute deed, when made to secure payment of the 
husband’s debt. Ib. 565. 

15. Same ; limitations of prohibitory principle as to conveying.—The 
conveyance is binding where the wife takes an interest in lands 
for the payment of which a mortgage is given, and binding on the 
husband surviving his wife, and passes his life estate when the 
conveyang¢e contains a warranty; and when the conveyance is 
made or contract entered into in the exercise of implied or express 
»owers conferred by statute; and when the husband, having a 
tegal title, and the wife a secret equity merely, a conveyance is 
made to a bona fide purchaser without notice. Jb. 565. 

16. Same ; all persons dealing with charged with notice of its ownership 
and status.—All parties dealing with lands, the legal title to 
which is in the wife, are charged with a knowledge of their status 
and ownership. Jb. 565. 

- When husband contracts on his own responsibility for improvements 
on his wife's estate.—When the husband, on his own responsibility, 
contracts for the improvement of his wife’s estate, mere silence or 
failure on her part to dissent from the contract, cannot be con- 
strued as an intention to bind her estate in payment. Copeland 
v. Kelsoe & Ramsey, 594. 

. Rents of wife’s lands ; husband's liability for —The husband has the 
right to receive the rents of the wife’s estate, free from liability 
to account (Code, § 2706); and his receipt and use of them do not 
create a liability or debt, such as will support a conveyance to the 

wife, as against his creditors. Bolling v. Jones, 508. 
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19. Wife's interest in lands purchased by her husband with money belong- 
ing to her statutory separate estate—When a husband invests the 
money of his wife, ne set to her statutory separate estate, in 
lands, and takes the title in his own name, an equity at once 
arises in the wife’s favor either to charge the lands with the pay- 
ment of the money or to claim the lands themselves by way of a 
resulting trust. Nettles v. Nettles, 599. 

20. Same ; equity, how created.—The equity is not a direct or express 
trust which can be created only by instruments in writing, duly 
signed by the grantor, or declared, but is one that results by im- 
plication or construction of law. Jb. 599. 

21. Relation of husband and wife to the subject of the trust.—The husband 
is invested with the legal title with every apparent indicium of 
ownership, while the wife enjoys a mere equity, which she may 
assert or not at her election. Jb. 599. 

22. Constructive trust ; may be barred by statutes of limitations.—These 
implied or constructive trusts have been uniformly construed to 
come within the operation of the statutes of limitations. Jb. 599. 

23. Same ; what a bar to assertion of, by wife—Such secret trusts are 
discountenanced by the courts where there has been unreasona- 
ble laches in their operation, and gross laches in assertion will de- 
bar relief entirely. If a beneficiary sleeps ‘upon his rights with a 
full knowledge of a clear breach of trust, he will be left to ‘‘ bear 
the fruits of his own negligence or infirmity of purpose.’’ Jb. 599. 


INFANTS. 

1. Infants ; chancery rule as to service of process on, does not apply to 
Probate Courts.—While the rule in the Courts of Chancery re- 
quires personal service on infants, or some one of them, depend- 
ing on the facts of the case, the rule is otherwise in Courts of Pro- 
bate, and a final settlement, made without personal service on the 
infant distributees, who were represented by a guardian ad litem, 
is valid. Trawick’s Heirs v. Trawick’s Adm’r, 271. 

2. Same ; cannot be guilty of contributory negligence.—An infant under 
six years of age is not of sufficient discretion to be guilty of con- 
tributory negligence. Bay Shore R. R. Co, v. Harris, 6. 


INJUNCTIONS, 


1. Injunction ; when awarded as ancillary to a bill for specific perform- 
ance.—Whenever a prima facie case for specific performance is 
shown, and the injury apprehended from breaches of the contract 
is of a nature not capable of adequate compensation in damages at 
law, an injunction may be awarded as ancillary to the bill. 
Chambers et al. v. The Alabama Iron Co. 3528. 

2. Same ; motion to dissolve sustained for want of equity in bill, although 
submitted in vacation.—A motion to dissolve an injunction should 
be sustained if the bill is without equity, although such motion is 
submitted in vacation. Jb. 353. 

3, Same ; what considered on motion to dissolve.—On motion to dissolve 
an injunction after answer filed, for want of equity in the bill, the 
facts stated, and not the manner in which they are stated, nor the 
form vf the bill, nor the specific prayer for relief, should be con- 
sidered ; and all amendable defects should be treated as amended. 
Ib. 353. 

4. Injunctions to restrain violations of contracts ; upon what based.—In- 
junctions to restrain violations of contracts, are based upon the 
necessity of protecting legal rights when the breaches are of such 
a nature that damages at law furnish no adequate compensation, 
and this depends largely on the subject matter of the contract, its 

purposes, and objects, Ib. 353, 
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5. Mining property ; injunction restraining trespassers on, courts liberal 
in granting.—Courts of equity, in the exercise of jurisdiction to 
restrain trespasses on lands, or stay waste, are more liberal, and 
exercise a greater latitude in protecting mining property, than in 
‘ases of other injuries, since the injury, if continuous is not tem- 
porary, but is permanent, ruinous, and not capable of adequate 
compensation In damages at law. Jb. 353. 

6. Injunctions ; motions to dissolve in cases of trespass to lands, Chan- 
cellor has greater discretion than in other cases. —On motions to dis- 
solve injunctions on the denials contained in the answer, the rule 
that if the equity of the bill is met and controverted in the an- 
swer, the injunction should be dissolved, is more flexibie, “and 
the Chancellor has a wider discretion, when the . bill seeks to re- 
strain trespasses, or stay waste on mining lands, than tostay pro- 
ceedings at law; and if irreparable damage might result from a 
dissolution, and the complainant would be entitled to relief on the 
final hearing, the injunction may be retained. Jb. 353. 

7. Injunction of sale under mortgage before account, notwithstanding de- 
nials of answer.—When the bill seeks an injunction of a sale un- 
der a mortgage, and an account of the mortgage debt, alleging full 
payment and satisfaction thereof ; while the answer, denying the 
allegation of payment, speaks doubtingly of the amount due, and 
admits that the property is worth at least double the balance 
claimed to be due ; the accounts being complicated, and the 
original parties dead, ‘‘ the safe rule is, to retain the injunction 
until the account is taken.’’ Hinson v. Brooks, 491. 


See NuISANCES, JUDGMENTS AND DECREES, 
INSOLVENT ESTATES. 

1. Filing claims against insolvent estate—When a claim against an in- 
solvent estate, duly verified, is filed within nine months after the 
declaration of insolvency (Code, § 2568), the failure of the probate 
judge to register or docket it, does not invalidate the filing; but, 
when the creditor relies upon a filing made before the decree of 
insolvency, he must show that the claim was verified as a claim 
against an insolvent estate, and was duly registered or docketed 
so as to afford notice and opportunity for filing objections to it. 
(Explaining Levert v. Read, 54 Ala. 529, and Shelton v. Poulson, 60 
Ala. 578.) Henderson v. Henderson’s Adm’r, 519. 


INTEREST. 

1. Interest ; attaches from maturity of debt.—Unless there is an agree- 
ment to the contrary, interest attaches as an incident to a debt, 
from the moment it is due. Park et al. v. Wiley, 310. 

2. Same; what absolves debtor from payment of.—A tender of the 
amount due, at the maturity of the debt, or a subsequent tender 
of that amount, including accrued interest, if not merely gratuit- 
ous, will absolve the debtor from future liability for interest. 
Ib. 310. 

3. Interest ; when commences on contracts to pay money.—Contracts for 
the payment of money bear interest from the day it becomes paya- 
ble. Talladega Ins. Co. v. Peacock, Adm’r, 258. 

4. Same ; trivial error as to, will not reverse case.—A note made April 
6, 1863, and due one day after date, bears interest from April 7th, 
1863, and a charge asserting that it bore interest from date is 
erroneous; but where, instead of calling attention to this error by 
a proper charge, an erroneous charge, ‘‘ that no interest should 
be computed,’’ was requested, the error should not avail to re- 
verse the judgment. Jb. 253. 








648 INDEX. 


JUDGMENTS AND DECREES. 


1. Judgment rendered by judge related to parties to suit ; effect of —A 
judgment rendered by a judge, who is related to any of the — 
ties to the suit within the fourth degree, is reversible, or voidable, 
but is not void, and can not be set aside, when collaterally as- 
sailed. Trawick’s Heirs v. Trawick’s Adm’rs, 271. 

. Probate court has no jurisdiction to vacate voidable decree after term 
at which it was rendered.—When a voidable decree is rendered by 
the Probate Court, on final settlement of an estate, and no appeal 
from it has been prosecuted, all its provisions and terms become 
res adjudicata ; and, after the term at which it was rendered, the 
Probate Court has no jurisdiction whatever to vacate the decree, 
or retry the question therein settled. Jh. 272. 

3. Judgments ; amended nunc pro tunc without notice.—The practice of 

° permitting judgments to be amended, nunc pro tune, without 
notice, is established in this State. Nabers, Adm’r, v. Meredith 
et al. 333. 7 

. Same; amended so as to show amount.—When, in a suit on a 
promissory note, which was properly described in the complaint, 
a judgment was rendered by default, and the docket of the pre- 
siding judge showed this fact, the omission to state the amount of 
the damages is a mere clerical error, its amendment is a ministe- 
rial act, and was allowable at common law, even before the stat- 
ute of jeofails. 1b. 333. 

. Same ; effect of amending, and what amendments permissible.—Judg- 
ments are amended nunc pro tunc, merely to supply matters of 
record evidence, not to modify or introduce new facts, and, ex- 
cept as to rights of third persons, are retrospective, and are en- 
forced in the same manner, and to the same extent, as if entered 
at the time the judgment was originally rendered, so that the 
right is not affected by the death of a party, or by the fact that 
the plaintiff in motion, who was administrator of the plaintiff's 
estate, had been appointed administrator on the estate of one of 
the defendants. Jb. 333. 

6. Same ; statute of limitations does not run against amendments made 
nune pro tunc.—At common law, the period within which judg- 
ments might be amended nunc pro tunc, was not limited, and, un- 
der our statutes, the right can not be barred before the expiration 
of twenty years, the time allowed for reviving judgments by scire 
facias. Ib. 333. 

7. Judgment ; is not such a contract as that transferree may sue in his 
own name.—A judgment is not such a contract as comes within 
the influence of the statute, (Code, § 2099), authorizing indorsees 
to sue on written contracts for the payment of money in their own 
names, and the transferree of a Salleonech cannot sue on it in his 
own name. Lovins et al. v. Humphries, 437. 

8. Same; when assignee of, cannot maintain action on.—When one of 
several plaintiffs in execution assigns his interest in the judgment, 
the assignee can not maintain a separate action against the sheriff 
for failing to pay over money collected on the execution, unless 
it was based on his express promise to pay to the transferree that 
¥ of the money to which the transferror would? be-entitled. 

- 487. 


TURORS AND JURY. . 


1. Age; when no disqualification for jury service.—A man qualified to 
serve as a juror, isexempt when he reaches the age of sixty years, 
but such exemption is a personal privilege, which he may waive 
or assert. Age does not disqualify, unless the person is under 
twenty-one or over seventy vears of age. 
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JUSTICE OF THE PEACE. 


1. Justices of peace; when has no jurisdiction in action of trover.—Jus- 
tices of the peace have no jurisdiction, in actions of trover, when 
the amount of the damages claimed exceeds fifty dollars. Burns 
v. Henry, 209. 

2. Jurisdiction; when want of is apparent on the pleadings, how taken 
advantage of. —When in an action of trover before a justice of the 
peace, the justice's want of jurisdiction is apparent on the com- 
nylaint, and, in the judgment, the defendant is not put to his plea, 
but may take advantage of it,*by a motion to dismiss the case. 
Ib. 209. 

3. Same ; when want of is not apparent on the face of proceedings, how 
advantage taken of.—In such a case, if the justice’s want of juris- 
diction does not appear on the face of the complaint, the facts 
which show it must be set up by plea in abatement to the juris- 
diction. Ib. 209. 


LANDLORD AND TENANT. 


1. Lessee: lessor covenants to give possession to, unless stipulation to the 
contrary in lease.—When there is no stipulation to the contrary in 
the lease, the lessor impliedly covenants, that the demised prem- 
ises shall be open to entry, by the lessee, at the time fixed by the 
contract for him to take possession. King v. Reynolds, 229. 

2. Same; when no implied covenant to give possession to.—But if, after 
the time when the lessee is entitled to possession, under the lease, 
whether he has actual possession or not, a stranger trespasses on, 
or takes possession of, and holds the lands, this is a wrong to the 
lessee, for which the lessor is not responsible. Jb. 229. 

3. Possession ; when question for the jury, whether it is open to lessee. 
When in an action by a lessee against his lessor, for a breach of 
the implied covenant to deliver possession, the evidence is con- 
flicting, as to whether a trespasser was in possession of the lands, 
at the time fixed in the lease for taking possession, it is error to 
refuse a charge which submits this question to the jury. Jb. 229. 

4. Landlord’s lien under former statute (Rev. Code, § 2963), did not fol- 
low crop into hands of purchaser without notice.—Under the former 
statutes (Rev. Code, §§ 2961-63), giving the landlord a lien on the 
rented lands for the rent of the current year, and a remedy by 
attachment to enforce it, it was expressly provided that such at- 
tachment might be levied on the crop in the possession of the 
tenant, or of any one holding it in his right, or in the possession 
of ‘‘a purchaser from him with notice of the lien’; which words 
were held to prevent, by necessary implication, the lien from fol- 
lowing the crop into the hands of a purchaser without notice, 
though it continued after the removal of the crop from the rented 
lands, and until it passed into the hands of such a purchaser. 
Scaife & Co. v. Stovall. 237. 

5. Landlord’s lien; liability of crop in hands of purchaser determined 
by common law.—Under the present statutes (Code, §§ 3467-78), 
the lien is extended and enlarged in some respects, but is silent as 
to the persons in whose possession the crop may be levied on by 
attachment, leaving that question to be determined by the prin- 
ciples of the common law. Jb. 237. 

6. Landlord’s lien; nature and characteristics of. —The landlord’s lien 
is an incident, attached by the statute to the relation of landlord 
and tenant, and is a simple legal right to charge the particular 
property with the payment of the particular debts, and it does 
not change the ownership of the crops, which resides in. the 
tenant, nor put any restraint on the tenant’s unqualified right 
to their enjoyment, except such as is necessary to preserve the 
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LANDLORD AND TENANT—Continued. 


lien, as the primary charge for the satisfaction of the preferred 
debts. Jb. 237. 

7. Same; against whom it prevails.—The landlord’s lien prevails against 
the tenant, while he has possession of the crops, and against vol- 
unteers and purchasers from him, with notice. Jb. 237. 

8. Same; against whom it does not prevail.—The landlord’s lien will not 
prevail against those who purchase from the true owner, for a 
valuable consideration without notice of the lien, and after the 
removal of the crops from the rented premises. Jb. 237. 


LEGACY AND DEVISE. 


1. Legacies, general and demonstrative; what are.—General legacies are 
those which are payable out of the general assets, and abate in 
vase of a general deficiency ; demonstrative legacies are bequests 
of specified sums of money with the superadded direction to pay 
out of a particular fund, but if the fund fail, such legacies are 
payable out of the general assets not specifically bequeathed, or 
out of funds covered by residuary bequests. Maybury et al. v. 
Grady, 147. 

2. Specific legacies; what are.—Where testator provided in his will 
that if a litigated claim should be decided in his favor, ‘‘ one-half 
of the net proceeds realized therefrom should go to his wife, and 
from the other half, if it should amount to $25,000, the sum of 
$10,000 should be paid to Q. to complete the cathedral, and if said 
half should be less than $25,000, then out of the remainder, after 
taking two-fifths for the cathedral, $2,000 each should be given to 
J.and S. and B. and M., and Mrs. M.,’’ the remainder going to 
testator’s daughter under other provisions of the will; and if the 
fund should not be sufficient to pay the special legacies in full, 
then they should be paid pro rata; the legacies given thereby are 
specific legacies as distinguished from general or demonstrative 
legacies. Jb. 147. 

5. Residuary legatee; whois not.—Where a testator, after having spe- 
cifically disposed of his personal property, gave the ‘‘rest and res- 
idue of all his property’’ in trust to his executors, except certain 
contingent legacies, to manage and control for the benefit of his 
infant daughter until she reached the age of twenty-one years, 
when he directed them to deliver it over to her, there is an ex- 
press devise to her of his real estate, and she does not take as a 
mere residuary legatee. Jb. 147. 

. Charge of debts on devised property; certain words create.—A clause 
in a will in these words: ‘‘ I desire all my just debts and funeral 
expenses to be paid as soon after my decease as practicable,”’ 
would, according to the doctrines of English equity ees 
create a charge by implication, on property devised by the will. 
Lewis v. Ford, 142. 

. Same; doctrine not recognized in Alabama.—But this doctrine being 
opposed to the spirit and policy of our statutes, which expressly 
charge the whole property of every decedent with the payment of 
his debts, and vest the Probate Court with plenary power for sub- 
jecting such property to their speedy satisfaction, is not of force 
in this State. Jb. 143. 

. Same; how charged to prevent bar of statute of limitations from at- 
taching.—There must be words in the will creating a specific 
charge or an express trust, to take a debt out of the operation of 
the statute of limitations, and no charge raised by implication 
will do so. Ib. 143. 

7. Charge of debts on personal property; what words create.—Where a 

testator provided in his will that ‘‘ after the payment of my just 
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debts, &c., I give and bequeath one-half of my entire personal 
property to my wife A.,’? and makes no further disposition of 
that which might remain after the payment of debts, a special 
charge is created by these words on the personal property for the 
payment of the debts. Maybury etal. v. Grady, 147. 


LEGAL TENDER. 


1. United States treasury notes legal tender.—United States treasury 
notes are, equally with gold and silver, a legal tender at their 
nominal value for the payment of debts, whether such debts were 
contracted before, or after, the passage of the acts of Congress 
authorizing their issue, and declaring them a legal tender. Me- 
Elderry v. Jones, 203. 


LIEN. 


1. Liens; operation of statute of limitations on.—All liens for the pay- 
ment of debts are in the nature of collateral securities, and may 
be given without affecting the right of the debtor to rely on the 
statutes of limitation, as a bar to an action in which a personal 
judgment would be rendered against him, on the debt, operating 
on all his property. Ware et al. v. Curry, 274. 

2. Same; same.—The corresponding principle, that liens are preserved, 
although the remedy on the debt may be barred by the statute of 


limitations, prevails both in courts of law, and in courts of equity. 
Ib. 274. 


LIEN OF LANDLORDS. See LANDLORD AND TENANT. 
LIEN OF VENDORS. See Vendor AND PURCHASER. 
LIEN OF MATERIAL MEN. 


1. Lien of material-men; character of, and how perfected.—The lien 
given by the statute to material men, is neither a jus in re, nora 
jus ad rem, but simply a right to charge the property affected by 
it with the payment of the particular debt, in preference and prior- 
ity to other debts, on compliance with the requisitions of the 
statute; and it is inchoate until perfected by the rendition of a 
judgment in rem, in the mode pointed out by the statute. Porter 
v. Miles, 130. 

2. Same; what complaint in action to enforce must contain.—In an 
action brought to enforce such a lien, the complaint must contain 
all the averments necessary to charge the debtor personally, and 
all the facts necessary to constitute the lien, and must describe 
the property sought to he charged. Jb. 130. 

3. Same; what judgment thereon must contain.—The judgment in such 
action must correspond with the complaint, and though founded 
on a complaint containing all the necessary statutory averments, 
is insufficient to perfect the lien, if it be only a judgment in the 
ordinary form in a personal action. Jb. 130. 


LIEN, MECHANIC’S. 


1. Mechanic’s or builder’s lien law; how construed.—A builder’s or 
mechanic’s lien is purely statutory. Its character, operation, and 
extent must be ascertained by the terms of the statute creating 
and defining it, and the courts can not extend the statute to meet 
facts and circumstances for which the statute itself does not pro- 
vide, but which the courts think of equal merit with those pro- 
vided for by the statute. Copeland v. Kehoe & Ramsey, 594. 
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2. Act approved April 19th, 1873; construction.—The statute, by its own 
terms, limited the lien to the title or estate of the party contract- 
ing for the improvements. Jb. 594. 

3. Same; when lien is created by.—The lien created by the statute be- 
ing an incident to an express contract, it follows of necessity, 
where there is no valid contract, there is no lien. Jb. 594. 


LIMITATIONS, STATUTE OF. 


. Statute of limitations; how taken advantage of.—In all courts the 
statute of limitations is in the nature of a personal defense, and 
must be specially pleaded, according to the practice and proced- 
ure of the court, or it will be regarded as waived. Bolling v. 
Jones, 508. 

Statute of limitations ; how time between death and grant of letters com- 
puted in calculating bar of. —In calculating time between the death 
of a person and the grant of letters on his estate, the day of his 
death must be included, and the day on which the letters are 
granted must be excluded in computing the time necessary to bar 
an action against the administrator. Allen, Adm’r, v. Elliott et al. 
Adm’r, 432. 

Statute of limitations; note barred by in this case.—Where a note 
was made April 18, 1861, the statute of limitations beginning to 
run on September 21, 1865, and continuing to run until the death 
of the maker, which occurred February 24, 1866, whereupon it 
was suspended until April 30th, 1866, when letters of administra- 
tion were granted, and for six months thereafter, and action was 
brought on the note against the administrator of the estate of the 
maker on May 27, 1872, such action was barred by the statute of 
limitations of six years, by one day. Ib. 432. 

Sunday; when statutes of limitations expires on that day, action to be 
brought on Saturday preceding.—When an action would be barred 
by the statute of limitations on Sunday, that day must be excluded 
from the count, and the action brought on the Saturday preceding, 
to save the bar. Jb. 432. 

Statutes of limitation; their operation and effect.—Statutes of limita- 
tion do not annul contracts, or extinguish debts, they only bar such 
remedies as are specified in them; and where there are several 
remedies, to which a person seeking to enforce a contract, or col- 
lect a debt, may resort, the statute may bar one remedy, without 
affecting the right to resort to another. Ware et al. v. Curry, 274. 

Statute of limitatiors, applies in equity to bill for conversion of stock. 
Six years is the statutory bar to an action at law for the recovery 
of damages for the conversion of personal property, and the same 
limitation applies to a suit in equity which seeks to hold the de- 
fendant responsible for the conversion of shares of stock in an in- 
corporated association. Underhill, Receiver, v. The Mobile Fire 
Department Ins. Co. 45. 

Same; defense of; when available on demurrer.—When a bill in 
equity shows on its face that the claim asserted is barred by the 
statute of limitations, the defense is available on demurrer, and, 
if facts exist which take the case out of the operation of the statute 
they should be averred in the bill. Jb. 45. 

8. Same; when does not run.—The general principle is well settled that 

the statute of limitations does not run when there is no one who 

has the right and the capacity to sue, and when there is no one 
capable of being sued; but the qualification of the principle is 
equally well settled, that when the statute has once commenced 
to run, it does not cease running on account of any intervening 
disability to sue or be sued. Jb. 45. 
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9 


10 


ll. 


— 
to 


13. 


14. 


1é 


17 


18 


19. 


Indefiniteness in bill; complainant has no advantage from.—The com- 
plainant in a bill can claim no advantage or benefit from the in- 
definiteness of its allegations since he is presumed to state his 
case as fully as the facts will justify. Ib. 45. 

Same; begins to run on appointment of special administrator.—A 
special administrator, though appointed with reference to the 
pendency of a particular suit, has the same power of collecting 
and preserving the assets, and of maintaining suits for that pur- 
pose as a general administrator, and hence, the statute of limita- 
tions runs from the time of his appointment. Jb. 45. 

Same; ignorance of right will not take case out of statute.—Ignorance 
of his rights on the part of complainant, not superinduced by the 
fraud or connivance of the defendant, does not take the case out 
of the operation of the statute of limitations.+ Jb. 45. 

Statute of limitations; suspended on death of debtor—On the death 
of the debtor the operation of the statute of limitations can not be 
stayed or suspended longer than six months (Code, § 3244), with- 
out regard tu the time when administration is granted on the es- 
tate. Lewis v. Ford, 143. 

Estoppel not created against widow by payment on debt of intestate by 
her.—Where a testator devised his lands to his widow, and she, 
without taking out letters testamentary or of administration on 
his estate recognized a debt as valid and subsisting against his 
estate, and made partial payments on it; held, that this did not 
estop her or her personal representative from pleading the statute 
of limitations in bar of an action by the creditor. Jb. 143. 

Statute of limitations; when operative in favor of vendee of lands un- 
der executory contract of sale.—After payment of the purchase- 
money of lands, the possession of a vendee, holding under an exe- 
cutory contract of sale, is antagonistic to his vendor, and if held 
continuously for the prescribed statutory period, without any rec- 
ognition of, or any subordination to, the legal title of the vendor, 
his right of entry or of action is barred. Potts v. Coleman, 217. 

Same; when not operative in favor of vendee under executory contract. 
Until the expiration of the period prescribed by the statute of lim- 
itations, a vendee in possession of lands under an executory con- 
tract ot sale, and those who claim under him, have only an equity, 
which will not bar an action of ejectment, or the statutory real 
action. . Ib. 217. ‘ 

Statute of limitation; when not considered by Supreme Court.—This 
court will not consider the effect of the statute of limitations as a 
defense to a bill in equity, unless properly raised by the plead- 
ings. Parker et al. v. Jones’ Adm’r, et al. 234. 

Same; facts taking plaintiff’s case out of, introduced by amendment. 
When the statute of limitations is set up as a defense to a bill in 
equity, any particular facts taking the plaintiff’s case out of the 
operation of the statute, must be introduced by amendment to 
the bill, or by special replication to the plea. Jb. 234. 

Distinction between the effect of lupse of time in asserting equity where 
the trusteeship is uniformly admitted to exist, and where its existence 
is repudiated.—When the relation of trustee and cestui que trust is 
uniformly admitted to exist, and there is no assertion of adverse 
claim by the trustee, lapse of time constitutes no bar to relief. 
But where the trust relation is repudiated or time‘and long ac- 
quiescence have obscured the nature of the trust, a court of equity 
will refuse relief upon the ground of its inability to do complete 
justice. Nettles v. Netlles, 599. 
fect of staleness of demand.—The doctrine of staleness in a de- 
mand will often authorize a Court of Chancery to refuse relief to 
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a complainant in cases where no statute of limitations applies. 
Ib. 599. 


20. Policy of the law.—It is of the utmost moment that there should 


be some end of law suits, and reasonable diligence in the asser- 
tion of one’s rights is properly exacted, not less than the exercise 
of conscience and good faith. Jb. 599. 


MARSHALLING. 


1. Mortgagees ; marshalling assets between.—When mortgages, held by 


senior and junior incumbrancers, cover, in part, the same prop- 
erty, and the mortgagor is insolvent and the entire property is in- 
sufficient to pay both debts, the junior may compel the senior 
mortgagee to exhaust the fund on which he alone held a lien be- 
—_ resorting to that covered by both mortgages. Turner v. Flinn 
et al. 529. 


2. Same; same.—-While in such a case the senior must do nothing to 


injure or embarrass the junior incumbrancer, the former is not 
required to become active; and where the senior mortgagee had, 
holies the junior mortgagee filed his bill to assert this right, sold 
all the property covered by both mortgages, the doctrine of mar- 
shalling has no application. Jb. 529. 


3. Marshalling assets to pay debts as between specific legacies and specific 


devises.—Where a testator devised his lands in terms which are in 
substance specific, and bequeathed his personal property in spe- 
cific legacies, leaving an insufficiency of property not thus devised 
to pay his debts, and provided in his will: ‘After payment of 
all my just debts I give to A. one-half my ‘entire personal prop- 
erty,’ and the balance to my executors to hold in trust,’ &c.; 
providing, also, that one-third of the net income of his real estate 
should be given to his wife in lieu of dower; this personal —- 
erty constitutes the primary fund for the payment of such debts, 
and the remaining debts unpaid therefrom constitute a common 
and equal charge on the whole balance of the estate, excluding 
the one-third given to the wife in lieu of dower. Maybury v. 
Grady et al. 147. 


MASTER AND SERVANT. 


1. Master; when responsible to servant for personal injuries.—For in- 


juries proceeding from the personal fault, or negligence of the 
master, he is under the same liability to his servant as to third 
persons, towards whom he sustains no special relation; but he is 
not liable for injuries caused by the negligence, or fault of other 
servants in the same employment, which are the risks incident to 
the common employment, and which each servant is ' presumed 
to contemplate when he enters the service. Smoot v. Mobile & 
Montgomery R. R. Co. 13. 


2. Same; what care he must use in furnishing materials to servant.—The 


master is bound to use ordinary care--such care as men of ordi- 
nary prudence exercise under like circumstances for their own 

rotection, in the selection of careful and skillful servants, and in 
urnishing fit and safe materials, and appliances or machinery 
necessary and proper ‘for the service, and for injuries arising from 
a breach of this duty in either particular, he is liable to a servant, 
but he is not to be understood as insuring, or warranting the 
safety, or fitness of the materials furnished, nor the diligence and 
competency of the other servants in the performance of their re- 
spective duties. Jb. 13. . 
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MOBILE, CITY COURT OF. 


1. City Court of Mobile; power of to adjourn.—Under the provisions of 
the Act of January 15, 1877, to regulate the sessions of the City, 
Court of Mobile, the terms for criminal business may continue 
until the business is disposed of, and the court having met at the 
time and place appointed, if it has the inherent power to adjourn 
for a week, and organize a grand jury when again in session on 
the day to which it was adjourned. Williams v. The State, 183. 





MONEY HAD AND RECEIVED. 


1. Money had and received; when principal may maintain against agent. 
To enable the principal to maintain an action for money had and 
received against a person to whom the agent has paid the princi- 
pal’s money, in discharge of his own debt, it must be shown that 
the agent is in default to the principal, and that the latter had not 
the means of indemnity in his hands. Mobile & Montgomery Rail- 
way Co. v. Felrath, 189. 


MORTGAGE. 


1. Mortgage of unplanted crop conveys only equitable title —A mortgage 
of an unplanted crop conveys only an equitable title which will 
not support trover, detinue, or trespass. Elmore v. Simon & 
Bro. 526. 

2. Consideration of mortgage ; recituls, and burden of proof.—When the 
validity of a mortgage is assailed by creditors whese debts were 
in existence at the time it was executed, its recitals of a consid- 
eration are not evidence against them, and the onus is on the 
mortgagee to prove his debt. Bolling v. Jones, 508. 

3. Entering satisfaction of mortgage on record ; transfer before request ; 
admissibility of record of pending suit by assignee.—When a mort- 
gage has been Peace before request to enter satisfaction on 
the record, the mortgagee is not liable to the statutory penalty for 
a failure or refusal to enter satisfaction on request afterwards made 
(Code, §§ 2222-23); and action being brought against him to 
recover the penalty, the record of a suit by the assignee against 
the mortgagor, pending at the egmmencement of the action, is 
competent evidence to prove notice of the transfer, if for no other 
purpose. Harris v. Swanson & Bro. 486. 

4. Fraudulent foreclosure of mortgage.—A decree foreclosing a mort- 
gage will not be set aside, at the instance of a creditor of the mort- 
gagor, because of a fraudulent intent on the part of the mortgagor 
(who was the defendant in the decree), unless the mortgagee and 
complainant had knowledge of such fraudulent intent, partici- 
pated in it collusively, or had knowledge of facts sufficient to 

} charge him with notice. Cromelin v. McCauley, 542. 

r 5. Validity of mortgage assailed sor fraud.—A mortgage will not Le 
held fraudulent at the instance of creditors, merely because it 
was given to secure an antecedent debt, and the mortgagee knew 
that the mortgagor was financially embarrassed. Ih. 542. 

6. Payment of mortgage debt no defense to action by mortgagee.—Under a 
mortgage of chattels, payment of the mortgage debt, before action 
brought, will defeat a recovery; but, in reference to mortgages of 
real estate, this court has adopted a different rule, and holds the 
mortgagee entitled to recover at law, as against the mortgagor 
and those claiming under him, whenever the mortgage is silent as 
to his right to take possession, or when the period has expired 
during which the right of possession is reserved to the mortgagor, 
and payment of the debt will not defeat a recovery in such action ; 
though “‘it seems to be settled, that as against all persons, except 
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the mortgagee and those claiming in his right, the legal title is in 
the mortgagor until foreclosure.’ Slaughter v. Doe, 494. 
- Mortgaged property; equity will interfere to prevent the removal of 
JSrom the State.—A court of equity will interfere, before the law day 
of the mortgage, and before the mortgagee has a right to proceed 
at law, and restrain the removal of the mortgaged property beyond 
the jurisdiction of the court. Walker v. Radford, 446. 

Seizure, writ of ; allowed under statute to prevent removal of mortgaged 
property.— When a case for equitable interference is shown, the 
statute (Code, §§ 3857-3853) authorizes a writ of seizure to pre- 
vent the removal of mortgaged property beyond the State, instead 
of an injunction, which would be the appropriate remedy in the 
absence of the statute. Ib. 446. : 

Removal of mortgaged property out of the State ; ground of equity to 
prevent.—The ground of equitable interference, in such cases, is 
the prevention of injury to the present or future rights of the 
mortgagee, and the injury must be shown, and it must appear 
that the mortgagor, or those claiming under him, have done, or 
are about to do, some act which violates the mortgagee’s rights 
and beyond the rights of the mortgagor, and for which the law 
does not give an adequate and appropriate remedy. Jb. 436. 

10. Same ; temporary removal of property no ground for equitable inter- 
ference —But the mortgagor is not to be hindered in the legitimate 
use of the property, and a mere temporary removal of the prop- 
erty out of the State, accompanied by an honest intention to return 
it before the law day of the mortgage, and without any intention 
to affect, embarrass, or impair the rights of the mortgagee, will 
not authorize a court of equity to interfere by injunction, or the 
statutory writ of seizure, to prevent the removal of the property. 
Ib. 446. 

11. Mortgagee ; when he is a purchaser for a valuable consideration. 
When a mortgage is taken as security for a pre-existing debt, the 
mortgagee is not a purchaser for a valuable consideration, but the 
rule is different when the mortgage is taken for a debt contempo- 
raneously created, or when the day of payment is extended. 
Craft v. Russell, 9. 

Mortgage, sale of lands under ; when a nullity.—A sale of lands, un- 
der a power of sale contained in a mortgage, which rests wholly 
in parol, does not divest the mortgagee of the legal title, nor cut 
off the mortgagor’s equity of redemption, and is a mere nullity. 
Jackson et al. Adm’ rs, v. Scott et al. 99. 

13. Same; payment of mortgage debt, no defense to action of ejectment. 
Payment of the mortgage debt, in whole or in part, after for- 
feiture, is no defense to an action of ejectment by the mortgagee. 
Ib. 99. 

14. Senior and junior mortgagees ; breach of agreement between, no ground 
of equitable jurisdiction.—When a senior and junior mortgagee, 
whose mortgages covered, in part, the same property, agreed that 
if the junior mortgagee would not advertise under his mortgage, 
the senior mortgagee would, after satisfying his debt, turn over 
the surplus of the proceeds of the sale of property which was 
mortgaged to him alone, to the junior mortgagee, an action at law 
would lie for the breach of such an agreement, which furnishes no 
ground of equitable jurisdiction. Turner v. Flinn et al. 529. 


a 
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MUNICIPAL CORPORATIONS. Sce Corporations. 
NEGLIGENCE. 


1. Contributory negligence ; infant not guilty of —An infant under six 
years of age, is not of sufficient discretion to be guilty of contribu- 
tory negligence. Bay Shore R. R. Co. v. Harris, 6. 

















INDEX. | 657 


NEGLIGENCE—Continued. 


2. Employee ; when may recover damages sustained by reason of — 
ive materials, &c.—While a passenger may recover damages from 
a railroad company on a presumption of negligence, whenever in- 
juries are received because of unfit instrumentalities employed in 
his transportation, a servant or employee of the —— ‘an not 
recover without proof of negligence, either in the selection of in- 
strumentalities originally defective and unsafe, or in the use of 
unsafe instrumentalities after knowledge of their defective condi- 
tion; and such knowledge on the part of a fellow servant is not 
suflicient to charge the company with notice of the defect. Smoot 
v. Mobile & Montgomery R. R. Co. 13. 

3. Contributory negligence ; rule as to defense of, stated.—When con- 
tributory negligence is relied on as a defense to an action for 
damages, it is not essential that the plaintiff should have been the 
cause of the injury, for if his negligence contributed proximately 
to an injury which he could have avoided by the use of ordinary 
care or diligence, he can not recover. Gothard v. Alabama Great 
Southern R. R. Co. 114. 

4. Same ; when no defense.—Although one negligently exposes himself 
to peril, yet, if he uses proper diligence in escaping the danger 
when it becomes apparent, and the defendant fails to use all the 
proper means in his power to avert the danger, the defendant is 
liable, and the original negligence is no defense to the action. 
Ib. 114. 

5. Same ; negligence to walk or drive on railroad track without looking 
out for trains.—When, in action against a railway company to re- 
cover damages for personal injuries, the evidence shows that the 
plaintiff placed himself in peril by driving his wagon and team 
on a crossing without looking out for approaching trains, at a 
— where his view was so obstructed that he could not see a 
ocomotive which was approaching, and near at hand, and by 
which he was struck and injured, it is such negligence as_pre- 
cludes a recovery, unless the defendant could have averted the 
injury by the use of all means which were reasonably capable of 
adoption for the purpose. Jb. 114. 

6. Negligence to run trains in a city at a speed prohibited by ordinance. 
It is negligence to rufa railway train within the limits of a city 
at a rate of speed which is prohibited by a municipal ordinance, 
but when the speed allowed by the ordinance was six miles per 
hour, and an accident occurred when a train was running at less 
speed than was prohibited, and the bell was being rung when an 
injury was inflicted, this would be, prima facie, the exercise of 
due caution. Jhb. 114. 

7. Contributory negligence ; defenge of vitiated when injury inflicted in- 
tentionally.—When contributory negligence is relied on, as a de- 
fense to an action to recover damages for personal injuries, if it be 
shown that they were inflicted recklessly, wantonly, or inten- 
tionally, such defense is vitiated and overcome. Cook, Adm’r, v. 
Cen. R. R. & Banking Co. of Ga. et al. 533. 

8. Same ; when defense of vitiated, although injury not inflicted inten- 
tionally.—When, in an action to recover damages for personal in- 
juries, the defense of contributory negligence is relied on, the de- 
fendant is liable, although the plaintifi’s negligence essentially, 
co-operated to produce the injury, when it could have been 
averted by the exercise of reasonable care and prudence on the 
part of the defendant, or his servants, after discovering the dan- 
ger in which the party injured stood. Jb. 533. 

9. Comparative negligence ; doctrine of, does not prevail in this State. 
The doctrine of ‘‘ comparative negligence ’’ does not prevail in 

(42) 
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ll. 


this State; and charges based on it are properly refused. Ib. 533. 

Contributory negligence ; when not invoked against person in danger. 
Contributory negligence is not charged upon one who suddenly 
acts wildly when peril comes upon him unwarned, and in the ab- 
sence of any evidence throwing light on the matter, he will be 
presumed to have used that care and precaution which the law 
requires, and to which instinct would prompt him in saving his 
life. Jb. 533. 

Negligence of person walking on railway, in avoiding danger, must be 
submitted to the jury.—When a person, walking over a long trestle 
on a railway, let himself down under the ties to avoid being run 
over by an approaching train, but being unable to get upon the 
track again, Rh and was killed, a charge which submitted to the 
jury the question of his negligence in attempting to cross the 
trestle, but which ignored the question of due caution in regain- 
ing his position, on which there was evidence, was misleading 
and properly refused. Jb. 533. 


NOTICE. 


1. 


ge 


~ 


a 


Record of written contract, when not notice.—The record of a written 
contract for the conditional sale of personal property, in the office 
of the judge of probate, is unauthorized by statute, and is not 
notice to a sub-purchaser, of the claim of the original vendor. 
Fairbanks, Morse & Co. v. The Eureka Co: 109. 

Notice to produce papers, insufficient.—A notice to the plaintiff to 
produce on the trial letters received in answer to letters written 
on his behalf by “ P.’’, will not render admissible proof of the 
contents of letters written to ‘“‘P.’’ This would be to admit sec- 
ondary evidence of the contents of letters without proof of their 
loss or destruction, and without any proper predicate for its in- 
troduction. Mobile Life Ins. Co. v. Egger, 134. 

Notice of fuct, when imputed.—A person is chargeable with notice of 
a fact, when the circumstances were sufficient to put him on en- 
quiry, and the fact could have been ascertained by the use of reas- 
onable diligence. Mobile & Montgomery Railway Co. v. Felrath, 189. 

Notice to deputy sheriff, when equivalent to notice to sheriff.—Notice 
to a deputy, appointed by a sheriff, and authorized to make a 
levy of an attachment, at the time he makes such levy and takes 
possession of the property, of the existence of a former lien, is 
notice to the sheriff. Scarborough v. Malone et al. 570. : 

Notice to directors of solvency of bank; what is.—An insurance com- 

any engaged in a general banking and insurance business, havy- 
ing a capital of $100,000, of which $70,000 is loaned out on mort- 
gages of real estate of the same (but no greater) nominal value, 
cannot be considered in a healthy or prosperous condition ; and its 
directors being chargeable with a knowledge of its condition, 
when they are sought to be charged with the loss of trust funds 
borrowed from a guardian, on whose bond they are sureties, can- 
not claim to have acted in ignorance. Lee v. Lee, 406. 


NUISANCES. 


1. 


bo 


Nuisance; equity has jurisdiction to restrain.—The jurisdiction of 
courts of equity to restrain the commission or continuance of nu- 
isances, public or private, is well settled, and has been frequently 
recognized in this court; it is founded on the ability of the court 
to afford more complete relief than courts of law can grant. 
Ogletree v. MeQuaggs et al. 580. 

Sume; when trial of action or issue atlaw necessary before equity will 
enjoin.—lf the thing sought to be prohibited is in itself a nuisance 
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the court will interfere to stay irreparable mischief, without wait- 
ing for the result of a trial at law; and will, according to the cir- 
cumstances, direct an issue, or allow an action at law, and even 
expedite the proceedings, if necessary, continuing the injunction in 
the meantime. But, when the thing sought to be restrained is 
not necessarily obnoxious, but only may prove so according to 
circumstances, then the court will refuse to interfere until the 
matter has been tried at law—generally by an action, but some- 
times, where an action could not be properly framed, on an issue 
out of chancery. Jb. 580. 

3. Same; evidence required before equity will declare thing to be without 
trial of issue.—Unless the evidence is full, clear, and convincing, 
the court will not take upon itself to decide, without an issue at 
law, that a nuisance in fact exists, or that a thing which may or 
may not become a nuisance will so operate. Ib. 5&6. 

4. Mill-dams; when erection of restrained without action at law.—A 
nuisance which operates to destroy health, or to seriously dimin- 
ish the comfortable enjoyment of a dwelling-house, is productive 
of irreparable mischief, fgr which no adequate remedy at law can 
be given; and the erection of dams, or other obstructions, which 
materially affect the natural flow of a running stream, and injure 
the health of persons living in the neighborhood, has been re- 
strained by injunction, without waiting the result of an action, or 
the trial of an issue at law. Jb. 580. 

5. Same; statutory policy as to erection of, followed in courts of equity. 
From a very early period in the history of this State, down to the 
present time, the erection of mill-dams, or other similar obstruc- 
tions of a running stream, have been controlled by statutory pro- 
visions, which indicate a settled policy to subordinate the right of 
the proprietor to build such structures to the preservation of the 
health of the neighborhood; and in the class of cases to which 
these statutory provisions relate, the jurisdiction of courts of 
equity should be exercised in furtherance of this policy. Jb. 580. 


PARTITION. 


1. Partition; proceedings for sale of land for, on petition not containing 
jurisdictional averments, is void.-—-A pre weeding before the probate 
judge for the partition of land among several joint tenants, or ten- 
ants in common (Code, § 3514), is coram non judice and void, 
when the petition does not contain the averments necessary to 
give the court jurisdiction. Johnson et al. v. Ray, 603. 

2. Same; when petition for sale of lands for is fatally defective.—In this 
case the petition is fatally defective, because it does not appear to 
have been filed by any person entitled to ask a partition; and be- 
cause it does not set forth the interest of each tenant in the land; 
and because it does not specify the number of shares into which 
the land or money is to be divided. Jb. 603. 

PARTNERSHIP. 

1. Bona fide~holder of partnership note, who is not.—One who know- 
ingly takes the negotiable note of a partnership in payment of the 
individual debt of one of the partners, is not a bona fide holder or 
purchaser of such paper, and cannot enforce it against the other 
partners. Tyree v. Lyon, Murphy & Co. 1, 

2. Partnership; may be created as to third persons by the reception of 
profits.—Although one may not have an interest in the capital or 
property employed in a particular business, yet if he has an in- 
terest in the profits of such business, as profits, this will consti- 
tute him a partner as to third persons. McDonald v. The Battle 
House Co. 90, 
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3. Same ; contract in this case did not create partnership.—Where a con- 
tract provided that a hotel company should receive one-tenth of 
the gross receipts of the hotel as rent from their lessee, such par- 
ticipation inthe gross receipts did not constitute a partnership 
between the lessee and the company. McDonnell v. The Battle 
House Company, 90. 

4. Promissory note of partnership; when onus on plaintiff to show assent 
of partners to.—When a promissory note, purporting to have been 
executed by a partnership, is shown to have been signed by a ° 
partner in renewal of a note given for the -debt of another firm of 
which that partner alone was a member, the onus is on the plain- 
tiff to show the assent of the other partners to its execution. Ty- 
ree v. Lyon, Murphy & Co. 1. 

. Same ; assent of partner to, not implied from silence.-—This assent 
may be express or implied, but the mere silence of the other part- 
ners, When informed of the existence of the note, is not of itself 
evidence that they had assented to its execution. Jb. 1. 

Partnership ; effect of conveyance of lands to.—A conveyance of 
lands to a partnership, by its firm name, vests the title, at law, in 
the several partners as tenants in common. Slaughter v. Doe, ex 
dem. Swift, Murphy & Co. 494. 

7. Partners inter sese ; what constitutes.—Parties do not become partners 

inter sese, unless there is a stipulatiou in the agreement for a com- 
munity of risks, as well as a partition of gains. Mayrant & Co. 
v. Marston, Brown & Co. 453. ; 

. Same; particular contract held not to constitute.--A contract by 
which two firms agreed to divide equally the profits of their busi- 
ness, after excluding a certain portion of such profits ‘‘to cover ex- 
penses,”’ stipulating, also, ‘‘ that the business of their respective 
firms should be conducted entirely separate,’’ neither being bound 
to contribute anything to the expenses or losses of the other, does 
not constitute the two firms partners inter sese. Ib. 453. 


PARTY-WALL. 


1. Party-wall; liability for cost of, as between adjacent proprietors, and 
injunction against use.—When a wall is erected by the owner of a 
lot, on the boundary line between his own and the adjoining lot, 
resting partly upon each, the law imposes no obligation on the 
owner of the adjacent lot to contribute to the cost of its erection ; 
nor will a court of equity enjoin him, or a subsequent purchaser, 
from the use of the wall without making contribution, in the ab- 
sence of a promise to contribute. Preiss v. Parker, 500. 


PLEADING AND PRACTICE. 
Parties, I. 

1. Separate estate of wife; when husband must join in suit for.—The pro- 
vision of the statute allowing the wife to sue alone (Code, § 2892), 
when the suit relates to her separate estate, refers only to the 
estate created by the laws of Alabama, and not to those created 
by the laws of any other State; and where the wife has an inter- 
est in the suit under the laws of such State, the husband is a 
proper party plaintiff. King v. Martin, 177. 

Comptaint, IT. 

1. Amended complaint; filed without leave of court.—When, in an 
action of trover commenced before a justice of the peace, the 
plaintiff files, without leave of the court, an amended complaint 
containing a count in case, it is error to strike such amended com- 
plaint from the files. Elmore v. Simon & Bro. 526. : 

2. Duplicity in a complaint not ground of demurrer.—Duplicity in a 


or 


ad 
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complaint could only be reached, at common law, by special de- 
murrers, and since the abolition of such demurrers, is not a ground 
of demurrer. Houston et al. v. Hilton et al. 374. 

3. Complaint against one partner, with summons against partnership, 
and judgments against ‘‘defendants;’? amendment of clerical mis- 
prision.—In trover, the summons was against R. & A. as partners, 
and was returned executed ‘‘by leaving a copy with R. and R. & 
A., defendants ;”’ while the complaint was against R. alone, and 
he alone pleaded, though R. & A. were named as defendants in 
the marginal statement of the parties’ names in the judgment- 
entry, Which also recited that the parties came by attorney, and 
the judgment on verdict was entered against the defendants. 
Held, on errors assigned by R. & A., each separately, and by oa 
& A. as partners, that R. alone was sued, and the judgment wa 
against him alone; that the use of the word defendants instead of 
defendant, in the judgment-entry, was a cleric: ul misprision, which 
was amendable on motion in the court below, and was no ground 
of reversal; and the judgment was affirmed, on all the assign- 
ments of error. Renfro & Andrews v. Willis, 488. 

Demvrrer, III. 

1. Demurrer; when interposed, and when considered on error.— This 
court will not consider the merits of a demurrer to the complaint, 
when the record shows that it was interposed after a plea to the 
merits had been filed; nor when the record fails to show that the 
court below acted on it. Renfro & Andrews v. Willis, 488. 

IV. Peas. 

1. Sworn plea ; when necessary.—In an action for work and labor done 
at the instance of the defendant, if the complaint alleges that the 
claim is now due and is the property of the plaintiff, and the de- 
fendant does not by a sworn plea deny the plaintiff's ownership, 
no question as to it can be raised in this court. Finnegan v. 
Frank, - 

2. Sworn plea ; when necessary to let in defense of plaintiff’s want of in- 
terest.—When a complaint contains a count on a written contract 
in which the name of the plaintiff appears as one of the parties, 
there must be a sworn plea interposed denying the interest or 
ownership of the plaintiff, in order to let in the defense that the 
pli iintiff is not the person really interested. Mobile Life Ins. Co. 
v. Eqger, 134. 

3. For mer recovery, plea of, w hen defective.—A second suit is not barred 
by former recovery, untess the first one was brought on the same 
‘ause of action, or on part of one and the same indivisible con- 
tract, and a plea which fails to aver, or a replication which fails 
to negative this fact, is defective. Moberly v. Peek, 345. 

4. Same ; must show jurisdiction. —A plea of former recovery which 
fails to aver, or show in some way, that the court which tried the 
first suit had jurisdiction of the subject matter, is defective. 
Tb. 345. 

5. Plea of general issue, when available.—The plea of the general issue 
being limited by statute to cases ‘‘ where the defendant relies on 
a denial of the cause of action as set forth by the plaintiff ’’ (Code, 
§ 2988), the defendant in ejectment can not, under the plea of not 
guilty, prove payment or satisfaction of the mortgage under which 
the plaintiff claims title. Slaughter v. Doe e. d. Swift, Murphy 
& Co. 494. 

6. Argument before jury, regulated by the court.—If the defendant’s 
counsel declines to address the jury, the court may nevertheless, 
in its discretion, permit a cone lading argument by the plaintiff’s 
counsel. Yeates v. Mobile & Montgomery “RR. 164. 
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1. Possession of lands ; evidence of title prevails over subsequent possession. 
The quiet, peaceable possession of lands, for a definite period, 
under claim or title, and accompanied by acts of ownership, is 
prima facie evidence of a legal title, and must prevail, at law, 
over a subsequent possession, not shown to be under a superior 
legal title. Potts v. Coleman, 217. 

2. Same ; eharacter of, when acquired as an advancement by parol. 
When a father puts his son in possession of land, intending it as 
a gift or advancement, the intention resting only in parol, a mere 
tenancy at-will is created; and such possession can not become 
adverse, except by a dissclution of the tenancy, and an open, 
clear, positive, continuous disavowal of the title of the father, and 
the assertion of a hostile title which is brought to his knowledge. 

b. 217. 

3. Possession ; as between lessor and lessee.—When there is no stipula- 

* tion to the contrary in the lease, the lessor impliedly covenants, 
that the demised premises shall be open to entry, by the lessee, 
at the time fixed by the contract for him to take possession. King 
v. Reynolds, 229. 

4. Same ; same.—But if, after the time when the lessee is entitled to 
possessign, under the lease, whether he has actual possession or 
not, a stranger trespasses on, or takes possession of, and holds 
the lands, this is a wrong to the lessee, for which the lessor is not 
responsible. Jb. 229. 

Same ; same.—When in an action by a lessee against his lessor, 
for a breach of the implied covenant to deliver possession, the 
evidence is conflicting, as to whether a trespasser was in posses- 
sion of the lands, at the time fixed in the lease for taking posses- 
sion, it is error to refuse a charge which submits this question to 
the jury. Jb. 229. 


- 





II. Prersonarry. 





6. Possession only prima facie evidence of title.—The possession of per- 
sonal property is only prima facie evidence of title, and cannot be 
relied on as higher evidence to divest the true owner of the title 
to his property. Fairbanks, Morse & Co. v. The Eureka Co. 109. 


PRINCIPAL AND AGENT. 


1. Principal may recover property misused by his agent.—When an agent 
has misapplied or misused the property of his principal, the latter 
may pursue and recover it. Mobile & Montgomery Railway Co. v. 
Felrath, 189. 

. Same ; can not recover money misapplied by agent.-—-But this princi- 
pal can not be applied to money which has no “ear marks,’’ and 
can not be identified. When it passes to the possession of another 
who acquires it for a valuable consideration, and without notice, 
it can not be reclaimed. Jb. 189. 

3. Agency ; how proved.—The general rule is, that agency must be 

roved otherwise than by the mere act of the agent,. before it can 

e assumed that such acts are binding on the principal; and the 
mere acts of the assumed agent, not accompanied by evidence 
tending to show tliat the principal had knowledge of, or assented 
thereto, are not competent pe, aed to be submitted to a jury. 
Talladega Ins. Co. v. Peacock, Adm’r, 253. 

. Same ; same.—But when there is any evidence tending to show the 
assent of the principal to the act of the agent, these acts, in con- 
nection with the assent of the principal thereto, must go to the 
jury as evidence ; and if the acts of the supposed agent are so con- 
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tinuous in their character, and of such a nature as to furnish, in 
themselves, any reasonable ground of inference that they were 
known to the principal, and that, in the absence of authority, he 
would not have suffered them, such acts are competent evidence 
to be submitted to the jury. Jb. 253. 

5. Agent; may testify that he made full and honest disclosure of authority. 
The defendant, after he has stated all that passed between him 
and the plaintiff, may testify that he made a full and honest dis- 
closure to him as to theextent of his authority to act as agent in 
the transaction on which the suit is founded; sucha statement is 
equivalent to saying that he communicated all the facts within his 
knowledge to the plaintiff. Ware, Murphy & Co. v. Morgan & 
Dunean, 461. 


9 


6. Promise to pay debt of another; when cannot be enforced.—A promise, 
verbal or written, to pay the debt of another not founded on a 
precedent liability, or a new consideration, is gratuitous and can 
not be enforced. Jb. 461. 


7. Agent; when his contracts do, and when they do not bind the principal. 
When a duly constituted agent contracts in the name of his prin- 
cipal, and does not exceed his authority, the principal is bound 

@ thereby; and, although the contract was unauthorized by the 
principal, if the agent was guilty of no wrong and made a full 
and honest disclosure of the extent of his authority to the person 
with whom he was dealing, and who has all the information the 
agent possesses of his agency, there can be no liability resting on 
the agent. /b. 461. 

Principal; cannot authorize agent to do that which he cannot do him- 
self.—A principal cannot confer on an agent authority to do that, 
in his behalf, which he himself could not do if he were person- 
ally present and acting for himself.—Ferguson v. Morris et al. 389. 

Same; agent or attorney could not receive.-—But an agent or attor- 
ney has only a special authority, and is in no sense the owner of 
the debt, and cannot receive in payment of it anything but money, 
or currency which passed at par, and was considered and treated 
as money; and the fact that nothing but depreciated currency 
was in circulation, cannot enlarge his authority in this respect. 
Tb. 389. . 

Agent signing instrument under seal ; authority to be in writing, and 
may be examined as to.—Authority to an agent to execute an in- 
strument under seal, must be in Writing; and where an agent, 
testifying to his execution of such sealed instrument, states that 
he had authority to execute it, he may be asked, on cross-exami- 
nation, if his authority was in writing, and if it is, it should be 
produced, or its absence satisfactorily accounted for, but in any 
event he may be cross-examined as to its contents. lliott v. 
Stocks, 836. 


RAILROADS. 


1. Employee of railroad company; when cannot recover against, for per- 
sonal injury.—A railroad company is not liable for damages, at 
the suit of one of its employees, for injuries received ina collision 
between two trains, when such collision was caused by gross neg- 
ligence on the part of the officers in charge of one of the trains. 
Bullv. Mobile & Montgomery R. R. Co. 206. 

2. Same; when may recover damages sustained by reason of defective ma- 
terial, &e.—-While a passenger may recover damages from a rail- 
road company on a presumption of negligence, whenever Injuries 
are received because of unfit iustrumentalities employed in his 
transportation, a servant or employee of the company can not 


~ 


§6 


10 























664 INDEX. 


RAILROADS—Continued. 


recover without proof of negligence, either in the selection of in- 
strumentalities originally defective and unsafe, or in the use of 
unsafe instrumentalities after know ledge of their defective con- 
dition; and such knowledge on the part of a fellow servant is not 
sufficient to charge the company with notice of the defect. Smoot 
v. Mobile & Montgomery R. R. Co. 13. 

3. Cars and locomotives, duty of railroad companies as to inspecting. 
It is the duty of a railroad company to exercise ordinary care for 
the inspection of its locomotives and cars, and to prevent the use 
of those which are unsafe or unfit for use ; but a system of inspec- 
tion which would embarrass the operation of the road cannot be 
required. Jb. 13. 

4. Engineer; duty of as to stopping trains on discovering persons on rail- 
way track. —Ordinarily, persons who walk on railw ay tracks are 
trespassers, and the engineer is not bound to stop or check his 
train on discovering a person on the track, at a place where he 

an readily get off and escape from dange ‘r, but where the tres- 
passer does not appear to be apprised of “the impending danger, 
or from any cause, is unable to leave the track, the rule is other- 
wise. Cook, Adm’r, v. Cen. R. R. & Banking Co. of Ga. 533. 

5. Care; degree of required | from railroad companies —The law demand& 
of railroad ¢ ompanies, and their servants, only that degree of dil- 
igence which very careful and prudent persons take of their own 
affairs ; infallibility is not required or expected. Jb. 532. 

6. ‘Regular depot or stopping place;’’ what is not, withinthe meaning of 
the statute, (Code, § 1699).—A place, not on a public road where a 
railroad company was in the habit of stopping its trains, for the 
sole purpose of taking on or putting off passengers, who had no- 
tified those in charge of the trains to do so, and when such trains 
would also stop at other piaces for this purpose, is not a ‘‘regular 
depot or crossing,’’ within the meaning of the statute (Code, 
§ 1699), requiring the bell to be rung or the whistle blown within 
a quarter of a mile of such depot or crossing. Jh. 523. 


REDEMPTION. 


1. Redemption, bill for; necessary averment in.—A court of equity will 
not enforce the statutory right of redemption in lands sold under 
a power ina deed of trust, when the bill fails to aver that the 
complainant, before it was filed, tendered the amount of the pur- 
chaser’s bid, with ten per cent. per annum thereon, and demanded 
redemption. Stocks v. Young, 341. 
2. Delivery of posse: ssion, a condition precedent to the statutory right of 
redemption.—It is a condition precedent to the statutory right of 
redemption, that the debtor shall have delivered possession to the 
purchaser within ten days after the sale; and a bill which fails to 
aver distinctly that this provision of the statute has been com- 
plied with, is without equity. Jb. 341. 


RELEASE. 


1. Release; duty of court to construe decree relied on as.—When the de- 
fendant relies on a decree of the Chancery Court to show a release 
of the plaintiffs cause of action, the court must construe the de- 
cree, and determine from its face, whether it was intended to 
operate as a release, and a charge which submits this question to 
the jury is erroneous. Shook v. Blount et al. 301. 

2. Same; when parol evidence of consent of parties to decree relied on is 
not admissible.-—When, in such a case, the decree shows nothing 
on its faée which operates as a release, parol evidence that the 
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plaintiff's solicitors consented to the decree, is illegal and incom- 
petent. Ib. 301, 

3. Release by one of several plaintiffs, or after suit brought.—A release, 
executed by one of several plaintiffs, without the assent or author- 
ity of the others, does not affect their right of recovery ; and when 
a release is executed after suit brought, it does not ‘‘bar the ex- 
pense of the suit theretofore incurred.’’ Harris v. Swanson & 
Bro. 486. 


REMOVAL OF CAUSES. 


1. Removal of causes from State to United States courts; when may be 
made.—An affidavit and bond, for the removal of a cause from a 
State court into the United States court, is filed in time, although 
the case has been twice continued by the consent of the party 
seeking to remove it. Elliott v. Stocks & Bro. 290. 

2. Same.—A petition and affidavit, filed under the act of Congress of 
March, 1867, to remove a cause from the courts of this State into 
the United States courts, which shows that the petitioner is a res- 
ident of another State, but fails to show that the opposing party 
is a citizen of Alabama, is fatally defective, and it is not error to 
refuse a motion for removal. Jb. 290. 


SALES. 


1. Judicial sales; relief to purchaser against.—The doctrine of caveat 
emptor applies to judicial sales, and the purchaser can not resist 
the payment of the purchase-money, nor recover it if paid, be- 
‘ause his purchase proved to be injudicious or worthless. Bolling 
v. Jones, 508. 

2. Same; sales by personal representative of, under decree, are judicial. 
Sales of the lands of estates by the personal representative, under 
the decrees of the Probate Court, which fixes the place and terms 
of sale, and which are subject to confirmation by it, are essentially 
and strictly judicial. The court is the vendor, and the executor 
or administrator merely the agent or officer through whom the 
sale is made. Cruikshank v. Luttrell, 318. 


SET-OFF. 


1. Set-off; when will be allowed.—li the defendant could maintain a 
suit in his own name on the demand which is proposed as a set- 
off, and if he owned it before action brought, or (if the action be 
by an assignee) before notice of assignment, provided the cause 
ot action is not commercial paper, such set-off will be allowed. 
Collins v. Greene, 211. 

2. Set-off; executor sued individually can not set-off debt due him as svch. 
An executor, when sued individually, can not set-off against the 
plaintiff’s demand, damages arising from the failure of the plain- 
tiff to comply with his purchase of lands, which were sold by the 
register in chancery, on a bill filed by such executor to enforce 
the vendor’s lien, held by the testator on the lands. Jb. 211 

Set-off; what demands are available at law —A cross demand, to be 
available as a set-off at law, must be such as would support an in- 
dependent action at law by the defendant, at the commencement 
of the suit; hence, a payment of his principal’s debt by the surety, 
after the commencement of suit against him on a debt due to his 
principal, is not available as a set-off in the action. Goldthwaite 
v. National Bank, 549. 

4. Same, as against assignee of note.—As against the assignee or holder 

of a promissory note, suing the maker, the doctrine of set-off has 
never been carried further than to put him in the place of the 
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ayee, or party having the beneficial interest; and a set-off in 
avor of the maker, against an intermediate holder, has been uni- 
formly disallowed, in the absence of an agreement founded on 
new consideration, between the maker and such intermediate 


holder. Jb. 549. 
STATUTES. 


1. Statutes; read and construed with reference to the common law.—Stat- 
utes are always read and construed in the light of the common 
law, and are not regarded as infringing on its rules and principles, 
except so far as may be expressed, or fairly implied, to give them 
full operation. Scaife & Co. v. Stovall, 237. 

2. Same; effect of charge on property created by.—When, by a statute, 
a charge is created on property for the satisfaction of a debt, un- 
less the intention is clearly expressed, or is matter of just implica- 
tion, it can not be intended that such charge has a superiority, 
which the common law does attach to similar charges, especially 
a superiority which that law has carefully withheld. Jb. 237. 


SUMMARY JUDGMENT. 


1. Summary judgment; error to render against sheriff for failing to re- 
turn execution without the intervention of a jury.—A motion for a 
summary judgment against a sheriff for failing to return an exe- 
cution, is not an ‘‘action founded on a written instrument ascer- 
taining the plaintiff’s demand,” and it is error in such a motion, 
to render a final judgment by default against the defendant, with- 
out the intervention of a jury, and without the introduction of evi- 
dence to establish his liability for the alleged neglect of duty. 
Warwick et al. v. Brooks, 252. 

2. Sheriff; when entry of motion against, not notice to.—The entry, on 
the motion docket, of a motion against a sheriff, whose term of 
office has expired, for failing to pay over money collected on exe- 
cution, does not operate as notice of the motion. Lovins et al. v. 
Humphries, 437. : : 

3. Summary judgment; when motion for, discontinued.—When no no- 
tice is given of a motion for Summary judgment, and no action is 
taken on it, at the term at which it was entered, such motion is 
discontinued. Jb. 437. 

4. Same; allegations and proof must correspond, on motion for.—When 
an execution is cescribed in a motion against the sheriff, for fail- 
ure to pay over money collected on it, as issued in favor.of one 

erson, and the evidence introduced relates to an execution in 
avor of a different person, the variance is fatal. Ib. 437. 

5. Same; notice and motion for, joint proceeding—When a notice is 
given to, and a motion made against, a sheriff, for failing to pay 
over money collected on an execution issued in favor of several 
persons, the notice and motion form a joint proceeding, and it is 
error to render judgment on the motion in favor of one of the 
plaintiffs in execution. Jb. 437. 

. Same; when motion for, made by transferree must prove interest of 
transferror.—Where a motion was made by the transferree of a 
judgment against the sheriff, for failing to pay over money col- 
lected on the execution issued upon it, and the transfer did not 
mention the judgment, but assigned the transferror’s interest in 
an estate which was not shown to have any connection with the 
judgment, evidence that the judgment was embraced in the trans- 
fer, and of its connection with the estate, was essential to support 
the movant’s right to the money collected, Jb, 437, 


for) 











INDEX. 667 
SURETIES. 


1. Surety on rent note ; when has the right to recover value of crop from 
merchant, appropriating it for advances when delivered to pay rent. 
When a tenant delivers part of his crop to a surety on his note for 
rent, to be used in paying rent, and the latter forwards it to com- 
mission merchants, to be used for that purpose, and they, in vio- 
lation of instructions, apply it in payment of advances made by. 
them to the tenant, such surety may, after paying the rent, re- 
cover the value of the crop so delivered to them. Shields v. At- 
kinson, 244. 

. Same ; same.—In such case, the rent being the paramount charge 
on the crop, the surety has a property in, and a right to hold it, 
and apply it to the payment of rent, and may recover its value, 
although it was delivered to him for the double purpose of paying 
rent, and advances. Jb. 244. 

. Securitu created by surety ; when enures to creditor.—A security or 
trust created by the principal debtor for the benefit of his surety, 
and not limited in terms to the mere personal protection of the 
latter, is a security or trust for the payment of the debt, and en- 
ures to the benefit of the common creditor. Ala. Gold Life Ins. 
Co. v. Anderson, 245. 

. Same ; same.—But, to have this effect, the trust or security must 
confer on the surety a clear right to appropriate it to the payment 
of the common debt, and the right to retain it until the debt be 
paid. Ib. 245. 

5. Sureties of executors on supersedeas bonds ; when may recover for pay- 
ment of judgment made by them.—The execution of a supersedeas 
bond on appeal to this court by the executors of an estate, creates 
no privity between the sureties thereon and the estate; anda 
payment by the sureties of the judgment on its affirmance gives 
them no right of action against the estate. They could only re- 
cover against the property devised or bequeathed by being sub- 
rogated to the rights which the executors could themselves en- 
force against the estate, and while such executors would, if they 
had otherwise properly disbursed all the personal estate, be enti- 
tled to proceed against specific legacies and devised land to have 
them marshalled, and themselves reimbursed, yet they must ac- 
count for all assets realized and for all devastavits, and can only 
recover as for an original deficiency of assets and not for a defi- 
ciency caused by their want of diligence and prudence in the ad- 
ministration. Maybury v. Grady, 147. 


TENANT IN COMMON. 


1. Tenant in common; has lien on land for excess of payment of pur- 
chase-money above his share.—Where two purchasers of land take 
a conveyance in their joint names, thereby becoming tenants in 
common, by force of the statute (Code, § 2191), and jointly exe- 
cute a mortgage on the lands, to indemnify their surety on the 
purchase-money note; if one pays more than his proportion of 
the debt, he has an equitable lien, for the excess, on the interest 
of his co-tenant in the land. Newbold v. Smart, 326. . 

2. Same ; not liable to each other, for use and occupation.—Tenants in 
common are seized per my et per tout, and each has an equal right 
to occupy the premises; and unless the one in actual possession 
denies the other the right to enter, or agrees to pay rent, nothing 
can be claimed for such occupation. Ib. 226. 

3. Same ; unequal occupation by one, simple contract debt, creating no 
lien.—If one tenant in common owes another for unequal use and 
occupation of the common property, it is a simple contract debt, 
and creates no lien on the land. Jb. 326, 


bo 


ims) 


oe 














668 INDEX. 


. 


» TENDER. F 
L, Tender, or agreement to waive interest, affirmative matter.—A tender 
is an aflirmative plea, both at law and in equity, and the burthen 
of proving it rests on the party pleading it, and the making of an 
agreement to absolve the debtor from the future payment of in- 
terest, is affirmative matter, and must be proven by the party re- 
lying on it. Park et al. v. Wiley, 310. 

. Interest ; how vendee absolved from payment of, vendor being unable to 
make title—li the vendee of lands offers to pay the purchase- 
‘money, at the time appointed, and the vendor is unable to make 
titles, and another day is appointed for that purpose, the vendee, 
to relieve himself from payment of interest, must pay, or tender 
the money on that day. Jb. 310. 

. Same ; same.—lIi, in such a case, the vendor declines to receive the 
purchase-money because he is not able to make titles. the vendee 
will not be compelled to pay interest if the tender is kept open. 
Ib. 310. 

6. Tender ; how kept open.—When a tender is relied on, the party 

making it must keep the money (though not the identical coin or 
notes, but money of a like kind) safely, so that he may produce it 
when required, and in this way the tender is kept open tor the ac- 
ceptance of the party whenever he shows a willinguess to accept 
it. Jb. 310. 

. Same ; when insufficient —When the evidence shows that the party 
making the tender borrowed the money to be used for that pur- 
ose, and immediately returned it to the lender, such a tender is 
insufficient, and will not absolve the party from the payment of 
interest. Jb. 310. 

8. Same ; money must be paid into court to support plea of.—A plea of 

tender cannot be supported, unless accompanied by the payment 
of money into court. Jb. 310. 


TRESPASS. 

1. Trespass or case ; when the proper remedy.—Trespass lies to recover 
damage for an injury which is the direct and primary, or inevita- 
ble result of gross or reckless carelessness ; but when the injury, 
though proximate, is secondary or consequential, and is not the 
necessary result of the act of negligence, an action on the case is 
the remedy. Bay Shore Railroad Co. v. Harris, pro ami, 6. 

TRIAL OF THE RIGHT OF PROPERTY. 

1. Trial of the right of property ; evidence as to the character of defend- 
ant’s possession admissible.—On the trial of the right of property 
between attaching creditors and a claimant, the creditors must 
prove that the property in controversy belonged to the defendant 
in attachment, at the time of the levy, and, for this purpose, they 
may trace the title from the original owner to the defendant, and 
may show the character of the actual possession to disprove the 
authority of one actually in possession to convey or assign the 
property to the claimant, and, in such a case, any evidence as to 
the authority of the person in actual possession to convey the 
property, or as to the consideration of the conveyance, and its 
amount, is admissible. Elliott v. Stocks & Bro. 290. 

2. Bona fides of the debt ; to be proved by the claimant.—Ii the property 
is held by the claimant, as a trustee for creditors, under a deed, it 
is also incumbent on him to show the existence and bona fides of 
the secured debts. Ib. 290. 


TROVER. 
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1. Trover; fixtures annexed to the realty not recoverable in.—Trover lies 
only for the conversion of personal property and can not be main- 
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tained, at least between vendor and vendee, to recover fixtures 
which form part of the freehold. Thweat, Adm’r, v. Stamps, 96. 

2. Same; what necessary to sustain action of —To sustain an action of 
trover the defendant must have unlawfully assumed dominion 
over the property in defiance or exclusion of the plaintiff’s right, 
or withheld possession from him under claim of title inconsistent 
with the plaintiff’s. Jb. 96. 

3. Conversion; what necessary to constitute—A vendee of land whose 
tenant annexed “rails and bricks,’’ which were onthe land at the 
time of the sale, to the realty, is not guilty of a conversion unless 
he directed, induced, or ratified the act of his tenant in the exer- 
cise of an unauthorized dominion over the property. Jb. 96. 

Trover; when no more costs than damages recoverable in.—When the 
damages recovered in an action of trover do not exceed twenty 
dollars, it is error to render judgment for more costs than damages, 
unless the presiding judge certifies that greater damages should 
have been awarded; and it will not be presumed on error, in the 
absence of an express recital in the record to that effect, that the 
certificate was made. Tecumseh Iron Co. v. Mangum, 227. 

Same; what necessary to maintain, and when mortgagee cannot main- 
tain.—The plaintiff, to maintain trover, must have at the time of 
suit brought, either the absolute or a qualified property in the 
chattels alleged to have been converted, and the right to immedi- 
ate possession ; but a mortgagee has not this right, when, by the 
mortgage, he is only authorized to take possession of the property 
after default, or the law day of the mortgage. Elmore v. Simon 
& Bro. 526. 

6. Proper action, when goods or choses in action are, by a wrong-doer, 
subsequent to his tort, converted into money.—When goods or choses 
in action are converted by a wrong-doer, into money, subsequent 
to the tort, giving the cause of action, the owner may waive the 
tort and recover in assumpsit the money received. Miller, Adm’r, 
v. King, 575. 

7. Same; when not converted into money.—Trover lies to compel a de- 
livery of a note improperly obtained, if on demand delivery is 
refused; but in this case, not having used the note as money, 
having converted it simply, there is no ground on which the law 
can raise a promise to pay money for the conversion. Jb. 575. 


TRUSTS. 

1. Trust funds; when way be followed by cestuis que trustent.—As long as 
trust funds, or the proceeds of trust property, can be satisfacto- 
rily traced and identified, the cestuis que trustent, if proper par- 
ties complainant, and entitled to relief, may follow them into the 
hands of third persons, although such person may have take the 
title to the property purchased with the trust fund in his own 
name, or in the name of any other person, with notice of the facts, 
but the evidence in this case, as held by the Chancellor, fails to 
trace the trust funds into the property sought to be charged. 
Parker et al. v. Jones’ Adm’r et al. 234. 

2. Express trust; statute of limitations does not run against.—The stat- 
ute of limitations does not begin to run against an express and 
continuing trust, until the trustee disavows and repudiates the 
trust, and this disavowal is brought to the knowledge of the cestut 
que trust. Hastie & Silver v. Aiken, 313. , 

3. Cestuis que trustent; can not set up statute of limitations against each 
other. —Cestuis que trustent can not set up the statute of limitations 
against each olbat, unless the trustee himself could make this de- 
fense against the cestui que trust. Ib. 318. 
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4. Same; evidence as to shares of, in trust fund.—On a bill filed bya 
cestui que trusi, against another cesiui que trust, and the trustee, 
who hoids funds belonging to them as late partners, for a settle- 
ment of the trust, any evidence, such as the state of the partner- 
ship accounts, showing the relative proportion due to the claim- 
ants out of the fund, is admissible. Jb. 313. 

5. Trustee and cestui que trust; evidence as to transactions between.— 
Where parties stand to each other in confideniial re!acions the 
contract does not of itself import coaseat. The burihen of 
proving the transaction fair and just, anc the consent of him who 
sustains the detriment, and is subject to the influence, is upon the 
party who’takes the benefit, and in whom the trust was reposed. 
Holi v. Agnew, 360. 


USES, STATUTE OF. 


1. Statute of uses ; estates under may commence in futwro.—In convey- 
ances deriving their operation under the statute of uses, freehold 
estates may be made to commence in futuro; a fee may be lim- 
ited on a fee, or an estate may be limited to take effect in abridg- 
ment or derogation of a preceding estate. Brewton, Adm’r, v. 
Watson, 121. 


VENDOR AND PURCHASER. 


1. Vendor has lien on lands.—In the absence of an agreement, express” 
or implied, to the contrary, the vendor of lands has a lien on them 
for the unpai-{ purchase-money which will prevail against a sub- 
purchaser with notice. Craft v. Russell, 9. 

2. Bona fide purchaser ; what necessary to sustain defense as.—-When a 
defendant sets up the defense of a bona fide purchaser for value 
without notice in answer to a bill, to enforce a vendor’s lien on 
land, he must aver clearly, distinctly and without equivocation— 
1. That he is the purchaser of the legal title. 2. That he pur- 
chased it in good faith. 3. That he parted with value by paying 
money or other valuable thing, assuming a liability, or incurring 
aninjury. 4. That he had no notice of complainant’s equity, and 
knew no fact calculated to put him on enquiry, either at the time 
of his purchase, or at or before the time he parted with the con- 
sideration. Jb. 9. 

3. Creditor taking conveyance, purchaser for value.—When a creditor 
takes an absolute conveyance in payment of an antecedent debt 
he is a purchaser for value. Jb. 9. 

. Purchaser protected as to payments made before notice.—A purchaser 
of lands is entitled to protection pro tanto, to the extent of pay- 
ments made by him before notice of the vendor’s equity. Jb. 9. 

5. Purchase-money ; when evidence of payment is admissible in ejectment 
by vendor against his vendee.—In ejectment by the vendor, or his 
heirs, against his vendee, or those claiming under him, who hold 
possession under an executory contract of sale, evidence of the 
payment of the purchase-money is irrelevant, unless the vendee, 
or those claiming under him, have been in continuous possession 
of the lands for the period prescribed by the statute of limitations 
(ten years), as a bar to the action, after such payment. Potts v. 
Coleman, 217. 

6. Vendee paying debts of vendor’s estate in depreciated currency entitled 
to credit.—When, on a bill filed to enjoin an action of ejectment 
by the heirs of a vendor against a sub-vendee who holds under an 
executory contract, it appears that such vendee had used depre- 
ciated currency collected by him as agent of the administrators of 
the vendor’s estate, in paying the debts of such estate, he will 
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be credited with such payments, and has an equity to redeem on 
payment of the purchase-money. Ferguson et al. v. Morris. 289. 

Vendee of land under parol contract ; when cannot resist action for 
purchase-money.—When the vendee of lands, or of an interest 
therein under a parol contract, takes possession under it, and his 
vendor is able and willing to protect him in the quiet enjoyment, 
he cannot successfully resist an action for the purchase-money. 
Houston et al. v. Hilton et al. 374. 

Vendor's lien ; may be enforced, although remedy on purchase-money 
note barved.—A vendor of land, whether he retains or has parted 
with the legal title, may enforce his equitable lien for the unpaid 
purchase-money, although an action on the note or debt is barred 
by the statutes of limitation. Ware v. Curry, 275. , 

Same ; how far vendee is protected on bill to enforce.—When the 
vendee, in good faith, pat without notice of the vendor’s lien, has 
entered into possession of the land, and made valuable improve- 
ments thereon, he will be allowed compensation for them, and for 
partial payment made before notice, and the land will be charged 
with the lien for the balance of the purchase-money, after deduct- 
ing such payments, and the value of such improvements. Ib. 275. 

Same ; this rule applied to facts of this case.—Arcorporation, having 
purchased land in good faith, and entered into possession, with- 
out notice of the vendor’s lien for unpaid purehase-money, and 
having agreed to pay for it in the shares of its capital stock, will 
be allowed compensation for valuable improvements, although it 
has not delivered the stock nor received a deed, but will be com- 
pelled to answer to the vendor, for so much of the stock as will 
correspond to the extent of his lien on the land. Jb. 279. 

Vendor's lien; when purchaser can not resist, on account of defect in 
title—A purchaser of land under an executory contract, having 
expressly stipulated for a postponement of payment of the pur- 
chase-money until the termination of a pending suit involving his 
vendor’s title, and for a rescission of the contract ‘‘if said litiga- 
tion terminate unfavorably to the interest of R.’’ (vendor), ‘‘so 
that he can not make good and valid titles to said lot ;’’ and hav- 
ing received possession under the contract, and still retaining it, 
can not resist a bill to enforce payment of the purchase-money, 
on account of the defect in the vendor’s title, or his inability to 
comply with the terms of the contract, when it appears that the 
suit was decided in favor of his vendor, on the ground that the 
adverse party, having been adjudicated a bankrupt, could not as- 
sert any right under the contract alleged by him, and the assignee 
in bankruptcy has become barred by the lapse of time. Richards 
v. Holmes, 577. 


WILL. 


1. 


3. 


Will; better practice, when, after application for letters, will pro- 
pounded.—When, on an application for the grant of letters of ad- 
ministration, it appears that a paper has been propounded for 
probate as the last will of the deceased, it is the better practice to 
appoint a special administrator to preserve the assets, until the 
issue of devisavit vel non is determined. Jordan et al. v. Thomp- 
son, 469, 

“*My estate;’’ meaning of these words in the will construed inthis case. 
Where testator gave one-half of his personal property to his wife, 
the remaining half of his personal property and all his real prop- 
erty to his executors, to be held by them in trust, to pay to his 
wife annually one-third of the net income and profits of the realty, 
if she accepted it in lieu of dower, and to take and hold all the 
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rest of the property of every kind and nature, except the personal 
property given to his wife, and certain contingent legacies out of 
a litigated claim, to manage and control for the benefit of his 
daughter until she reached the age of twenty-one years, when all 
of said property should be delivered to her except the portion 
given to his wife, and said contingent legacies, including all that 
remained of the contingent fund arising from said litigated claim ; 
the executors retaining compensation therefrom, and further 
authorized the executors to appropriate money from ‘‘the estate’’ 
for the support and education of his daughter, and in a subse- 
quent clause in the will directed that his executors might at their 
discretion expend money out of ‘‘my estate’’ to pay his funeral 
expenses, &c.; the words ‘‘my estate’’ refer to that portion of 


his property given to his daughter, and the executors might, in 
their discretion, defray the funeral expenses out of the income of 
the real estate, and the residue of the litigated claim which were 
given to the daughter. Maybury v. Grady, 147. 

















